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CHAPTER    XXXIII. 

CARRIERS. 

TITLE  I. 

CARRIERS  OF  GOODS. 

ARTICLE  I. 

OF   CARRIERS    GENERALLY. 

Section  1.  Of  carriers  without  liire.  A  carrier  is  one  who 
undertakes,  either  gratuitously  or  for  hire  or  reward,  to  carry 
goods  from  one  place  to  another ;  and  the  duties  and  liabilities 
resulting  from  this  undertaking  form  a  most  important  branch 
of  the  law  of  bailments.  Carriers  are  either  common  or  private. 
If  a  person  undertakes  gratuitously  to  carry  goods,  chattels,  etc., 
for  another,  he  becomes  a  private  carrier  without  hire,  and  in 
the  common  law  of  bailments  is  denominated  the  mandatary, 
And  under  a  contract  of  mandate  to  carry  goods  from  place  to 
place,  the  mandatary  is  bound  only  to  the  exercise  of  good  faith 
and  slight  diligence,  and  is  responsible  only  for  gross  negligence, 
{Coggs  v.  Bernard,  2  Ld.  Raym.  909;  1  Smith's  Lead.  Cas.  283, 
369)  which  is  defined  to  be  "  a  great  and  aggravated  degree  of  neg- 
ligence as  distinguished  from  negligence  of  a  lower  degree." 
Taunton-,  J.,  in  Doorman  v.  Jenkins,  2  Ad.  &  El.  261.  The 
liability  of  the  mandatary  in  such  case  is  the  same  as  that 
of  a  depositary.  Both  are  bound  to  slight  diligence  only, 
and  are  liable  for  nothing  short  of  gross  negligence,  for  the 
reason  that  neither  is  to  receive  any  reward  for  his  services, 
the  bailment  being  wholly  for  the  benefit  of  the  bailor.  See 
Shiells  v.  Blackburn,  1  H.  Black.  158  ;  Booth  v.  Wilson,  1  B.  & 
A.  59 ;  Foster  v.  Essex  Bank,  17  Mass.  479 ;  Lampley  v.  Scott, 
24  Miss.  528  ;  Fulton  v.  Alexander,  21  Tex.  152  ;  Percy  v.  Mil- 
laudon,  8  Mart.  N.  S.  (La.)  75 ;  Tompkins  v.  Saltmarsli,  1 4  Serg. 
&  R.  275  ;  Jourdon  v.  Reed,  1  Clarke  (Iowa),135  ;  Wiserv.Chesley, 
53  Mo.  547 ;  2  Kent's  Com.  569  ;  ante,  vol.  1,  496.  It  has  been  con- 
tended that  in  mandate  and  in  deposit  there  is  no  contract  at  all, 
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expressed  or  implied,  for  the  reason  that  every  contract  presup- 
poses  a  sufficient  consideration  in  point  of  law  to  sustain  it,  and 
that,  in  the  classes  of  bailment  mentioned,  there  is  no  sufficient 
consideration  moving  to  the  bailee  as  the  bailee  acts  gratuitously. 
See  16  Am.  Jur.  253.  But  although  a  consideration  of  some  sort 
is  absolutely  necessary  to  the  validity  of  every  contract,  it  need 
not  be  in  money  nor  money's  worth.  It  is  well-settled  law  that 
the  confidence  induced  by  undertaking  any  service  for  another 
is  a  sufficient  legal  consideration  to  create  a  duty  in  the  perform- 
ance of  it.  Coggs  v.  Bernard,  1  Smith's  Lead.  Cas.  (7th  Am.  Ed.) 
379 ;  Robinson  v.  Threadgill,  13  Ired.  (N.  C.)  39  ;  Mobile  &  Ohio 
R.  R.  v.  Hopkins,  44  Ala.  486 ;  Whitehead  v.  Greetham,  2  Bing. 
464;  Shillibeer  v.  Glyn,  2  M.  &  W.  143.  But  it  should  be 
observed  that,  by  the  common  law,  a  mandatary,  or  one  who 
undertakes  to  do  an  act  for  another  without  reward,  is  not  answer- 
able for  omitting  to  do  the  act,  and  is  only  responsible  when  he 
attempts  to  do  it  and  does  it  amiss.  In  other  words,  he  is  respon- 
sible for  a  misfeasance,  but  not  for  a  nonfeasance,  even  though 
special  damages  are  averred.  Thome  v.  Deas,  4  Johns.  84 ; 
Balfe  v.  West,  13  Com.  B.  466  ;  22  Eng.  Law  &  Eq.  506  ;  Ains- 
worth  v.  Backus,  5  Hun  (N.  Y.),  414.     See  ante,  vol.  1,  101,  §  10. 

The  care  to  be  exercised  by  a  carrier  without  hire,  over  prop- 
erty in  his  charge,  ought  undoubtedly  to  be  graduated  according 
to  the  character  of  the  property,  its  value,  and  the  convenience 
of  its  being  made  secure,  the  facility  for  its  being  stolen  and  the 
temptations  thereto.  See  Nelson  v.  Macintosh,  1  Stark.  237; 
The  Rendsberg,  6  Rob.  Adm.  142,  155  ;  State  v.  Meagher,  44  Mo. 
356;  Bait  &  Ohio  R.  R.  Co.  v.  Schumacher,  29  Md.  175;  1 
Wait's  Law  &  Pr.  310.  The  degree  of  care  which  would  be 
proper  as  to  goods  of  small  value,  and  of  a  nature  to  hold  out 
but  little  temptation  to  theft,  would  be  improper  and  insufficient 
where  the  goods  are  of  great  value,  and  hold  out  a  correspond- 
ing temptation  to  theft.  Tracy  v.  Wood,  3  Mas.  132 ;  Nelson 
v.  Macintosh,  1  Stark.  237.  What  is  gross  negligence,  such  as 
amounts  to  a  breach  of  faith  on  the  part  of  the  gratuitous  carrier  or 
bailee  is,  generally,  a  question  of  fact  to  be  determined  by  a  jury 
(Storer  v.  Gowen,  18  Me.  174  ;  Beatty  v.  Gilmore,  16  Penn.  St.  463; 
Beardslee  v.  Richardson,  11  Wend.  25  ;  Vaughan  v.  Menlove,  3 
Bing.  N.  C.  468);  though  it  is  not  unfrequently  a  mixed  ques- 
tion of  law  and  fact.     Doorman  v.  Jenkins,  2  Ad.  &  El.  261. 

A  loss  occasioned  by  theft  or  robbery  would  as  a  general  rule, 
be  sufficient  to  excuse  the  gratuitous  bailee  from  liability.    Fay 
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v.  Steamer  New  World,  1  Cal.  348.  But  wheTe  a  loss  is  alleged 
to  have  been  so  occasioned,  it  is  the  duty  of  the  jury  to  take  into 
consideration,  and  carefully  weigh  the  circumstances,  and  the 
conduct  of  the  mandatary.  If  the  circumstances  attending  the 
alleged  loss  are  of  a  suspicious  character,  and  the  conduct  of 
the  mandatary  be  unnatural  and  inconsistent,  the  jury  will,  of 
course,  be  disinclined  to  believe  that  a  theft  or  a  robbery  has 
been  committed,  and  will  treat  the  loss  as  unaccounted  for  and 
unexplained.  See  Whitney  v.  Lee,  8  Mete.  (Mass.)  91 ;  Graves 
v.  Ticknor,  6  N.  H.  537 ;  Tracy  v.  Wood,  3  Mas.  (C.  C.)  132 ;  1 
Waifs  Law  &  Pr.  316.  On  the  other  hand,  the  concomitant  acts 
and  declarations  of  the  mandatary,  immediately  before  and  after 
the  loss,  are  admissible  in  evidence  to  disprove  his  negligence, 
and  the  presumption  which  arises  from  their  consideration  will  be 
more  or  less  strong,  as  such  acts  and  declarations  appear  to 
be  natural  and  consistent,  or  the  opposite.  Id. ;  Tompkins  v. 
Saltmarsh,  14  Serg.  &  Rawle,  275 ;  Anderson  v.  Foresman, 
Wright,  598. 

A  gratuitous  bailee  is  under  the  least  responsibility  of  any 
species  of  trustee,  and  if  he  keeps  the  goods  as  he  keeps  his 
own,  though  he  keeps  his  own  negligently,  he  is  held  not  answer- 
able for  them,  for  the  keeping  of  them  as  he  keeps  his  own  is  an 
argument  in  favor  of  his  honesty.  Coggs  v.  Bernard,  2  Ld. 
Raym.  909  ;  Jones  on  Bailm.  44,  47  ;  2  Kent's  Com.  562  ,  Foster 
v.  Essex  Bank,  17  Mass.  479  ;  Sodowsky  v.  McFarland,  3  Dana 
(Ky.),  205  ;  Fulton  v.  Alexander,  21  Tex.  148,  152.  A  person  who 
takes  money  to  carry  for  another  without  reward  is  bound  to 
take  the  same  care  of  it  that  he  does  of  his  own.  If  he  does  not 
take  such  care  and  loss  ensues,  he  is  liable;  if  he  takes  such 
care  and  is  robbed,  the  loss  is  not  his.  Anderson  v.  Foresman, 
Wright  (Ohio),  598  ;  Monteith  v.  Bissell,  id.  411.  It  is,  how- 
ever, held,  that  if  he  loses  the  money  intrusted  to  him,  but  does 
not  lose  his  own,  it  is  very  strong  evidence  that  he  did  not  use 
becoming  caution.  Bland  v.  Womack,  2  Murph.  (N.  C.)  373; 
and  see  Stanton  v.  Bell,  2  Hawk  (N.  C),  145 ;  Doorman  v.  Jenk- 
ins, 2  Ad.  &  El.  256  ;  Booth  v.  Wilson,!  Barn.  &  Aid.  59.  So 
the  doctrine  has  been  laid  down,  that  the  fact  that  the  bailee's 
property  shared  the  fate  of  the  bailor's,  while  it  repels  the  pre- 
sumption of  fraud,  will  not  in  all  cases  excuse  the  bailee.  McLean 
v.  Rutherford,  8  Mo.  109.  115.  A  man  may,  in  respect  to  his 
own  property,  be  willing  to  encounter  extraordinary  risks,  or 
adventure  upon  mere  gambling  speculations  with  a  view  to  par- 
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ticular  advantage,  or  from  a  natural  disposition  to  rashness  which 
would  be  entirely  unjustifiable  in  respect  to  the  custody  of  the 
goods  of  another.  Id.  ;  The  William,  6  Rob.  Adm.  316 ;  and  see 
Tracy  v.  Wood,  3  Mas.  (C.  C.)  132.  See  also,  as  further  illustrat- 
ing this  branch  of  the  subject,  Eddy  v.  Livingston,  35  Mo.  487 ; 
Smith  v.  First  Nat.  Bank,  99  Mass.  605.  Knowles  v.  Atlantic 
&  St.  Lawrence  E.  R.,  38  Me.  55 ;  Ciblin  v.  McMullen,  L.  R.,  2 
P.  C.  317.  A  carrier,  without  compensation,  will  be  liable  on 
the  ground  of  negligence,  if  he  deposits  the  goods  in  a  place 
which  is  peculiarly  unsafe  at  the  time,  by  reason  of  an  anticipa- 
ted raid  of  hostile  troops.  Adams  Express  Co.  v.  Cressap,  6 
Bush  (Ky.),  572. 

In  an  action  by  the  bailor  against  a  gratuitous  bailee  for  gross 
negligence,  the  burden  of  proof  is  generally  on  the  plaintiff ;  and 
this  upon  the  principle  that  every  person  is  presumed  to  do  his 
duty,  until  the  contrary  is  established.  If  the  plaintiff  would 
recover,  it  is  incumbent  upon  him  to  negative  this  presumption 
by  appropriate  proofs.  Williams  v.  East  Lndia  Company,  3 
East,  192 ;  Graves  v.  Ticknor,  6  N.  H.  537 ;  Beardslee  v.  Rich- 
ardson, 11  Wend.  25;  seeNewstadtv.  Adams,  5Duer,  43  ;  Clark 
v.  Spence,  10  Watts,  335  ;  Stewart  v.  Frazier,  5  Ala.  114. 

Actions  at  law  on  the  contract  of  mandate  are  of  rare  occurrence, 
for  the  reason,  as  given  by  an  eminent  English  writer,  that  it  is 
very  uncommon  for  a  person  to  undertake  any  office  of  trouble 
without  compensation.  Jones  on  Bailm.  57.  But  Justice  Story 
says,  "A  large  survey  of  human  life  might  have  furnished  a  more 
charitable  interpretation  of  this  absence  of  litigation ;  first,  be- 
cause, from  the  great  facilities  of  a  wide  and  cheap  intercourse 
in  modern  times,  there  is  the  less  reason  to  burden  friends  with 
the  execution  of  such  trusts ;  and  secondly,  because,  in  case  of 
loss,  there  is  an  extreme  reluctance  on  the  part  of  bailors  to  make 
their  friends  the  victims  of  a  meritorious,  although  it  may  be  a 
negligent  kindness."     Story  on  Bailm.,  §  218. 

§  2.  Private  carriers  for  hire.  A  private  carrier  for  hire  is  one 
who,  without  being  engaged  in  such  business  as  a  public  employ- 
ment, undertakes  to  deliver  goods  in  a  particular  case,  for  hire 
or  reward.  Pennewill  v.  Cullen,  5  Harr.  (Del.)  238;  Sa.mms  v. 
Stewart,  20  Ohio,  69;  and  see  Fish  v.  Clark,  49  N.  Y.  (4  Sick.)  122. 
So,  when  a  special  contract  is  made  with  a  carrier,  he  becomes 
as  to  that  transaction  an  ordinary  bailee  and  private  carrier  for 
hire.  Moriarty  v.  HarnderC s  Express,  1  Daly  (N.Y.),  227;  Pike 
v.  Nash,  1  Keyes  (N.  Y.),  335  ;  S.  C,  3  Abb.  Ct.  App.  610  ;  Allen 
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v.  Sackrider,  37  N.  Y.  (10  Tiff.)  341.  Thus,  a  person  who  is  the 
owner  of  a  vessel,  and  who  is  specially  employed  to  transport  a 
cargo  of  grain,  is  not  a  public  carrier,  but  only  a  private  carrier 
for  hire.  lb.  And  a  person  who  sends  his  servant  to  transport 
goods  belonging  to  another  person,  with  special  instructions  not 
to  take  the  goods  of  any  other  person,  is  liable  only  as  a  private 
carrier  for  hire,  in  case  of  the  loss  or  embezzlement  of  the  goods. 
Salterlee  v.  Groat,  1  Wend.  272.  And  one  who  contracts,  in  a 
special  instance,  to  cut  timber  and  transport  it  to  a  place  where 
it  is  to  be  delivered  and  used,  incurs  no  other  liability  in  case  of 
a  loss  than  that  of  a  private  carrier  for  hire.  Pike  v.  Nash,  3 
Abb.  Ct.  App.  (N.Y.)  610;  S.  C,  1  Keyes,  335.  And  generally, 
all  persons  who  carry  under  a  special  contract,  as  the  driver  of 
a  stage  coach  occasionally  taking  packages  to  carry  for  a  com- 
pensation, are  to  be  classed  under  the  head  of  private  carriers. 
Sheldon  v.  Robinson,  7  N.  H.  157 ;  Beckman  v.  8house,  5  Rawle, 
179 ;  and  see  Fuller  v.  Bradley,  25  Penn.  St.  120 ;  Murch  v. 
Concord  R.  R.,9  Fost.  (N.  H.)  9 ;  Pish  v.  Chapman,  2  Kelly, 
353. 

The  person  thus  occasionally  carrying  will  be  responsible  in  case 
of  the  loss  of  the  goods  only  as  an  ordinary  bailee  for  hire;  and  to 
excuse  himself  from  liability  need  only  show  that  he  has  used 
ordinary  care  and  diligence  {Citizens'  Bank  v.  The  Nantucket 
Steamboat  Co.,  2  Story,  33 ;  Tompkins  v.  Saltmarsh,  14  Serg.  & 
Rawle,  280  ;  Samms  v.  Stewart,  20  Ohio,  69  ;  Robinson  v.  Bun- 
more,  2  Bos.  &  Pul.  417),  which  is  such  care  and  diligence  as  a 
prudent  man  would  ordinarily  take  of  his  own  goods.  Penneioill 
v.  Cullen,  5  Harr.  (Del.)  238.  And  the  ordinary  negligence  for 
which  he  will  be  held  liable  is  the  want  of  such  care  and  dili- 
gence. White  v.  Winnisimmet  Co.,  7  Cush.  155 ;  Verner  v. 
Sweitzer,  32  Penn.  St.  208. 

He  is  not  liable  for  loss  or  injury  to  the  goods  occasioned  by 
unavoidable  accident,  or  by  such  means  as  ordinary  diligence  is 
powerless  to  guard  against  {Hollister  v.  Noiolen,  19  Wend.  239  ; 
see  Beckman  v.  Shouse,  5  Rawle,  179  ;  Ferguson  v.  Brent, 
12  Md.  9) ;  nor  is  he  liable  for  a  loss  by  robbers,  or  for  a  taking 
from  him  or  his  servants  by  force.  Coggs  v.  Bernard,  2 
Ld.  Raym.  909 ;  Brind  v.  Bale,  8  Carr.  &  P.  207.  The  pri- 
vate carrier  may,  however,  increase  or  diminish  his  responsi- 
bility by  special  contract.  See  lb.  Thus  it  may  be  increased 
to  the  extent  of  rendering  him  liable  as  a  public  or  con* 
mon  carrier,    by   his  particular    warranty    {Robinson  v.  Dun- 
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more,  2  Bos.  &  P.  407 ;  Fish  v.  Chapman,  2  Kelly,  349 ;  and  see 
Hand  v.  Baynes,  4  Whart.  204) ;  or  it  may  be  diminished  by  a 
special  contract  exempting  the  carrier  from  all  liability  arising 
from  want  of  ordinary  care  and  diligence  {Alexander  v.  Green, 
3  Hill  [N.  Y.],  9) ;  but  not  from  liability  for  loss  or  damage  occa- 
sioned by  fraud.  lb.  ;  Wells  v.  Steam  Nav.  Co.,  2  N.  Y.  (2 
Comst.)  204.  And  it  is  held  that  an  express  undertaking  by  a 
private  carrier  to  convey  the  goods  safely  and  securely  is  noth- 
ing more  than  an  undertaking  implied  by  law  to  carry  them  free 
from  ordinary  negligence ;  and  that  it  does  not  insure  the  safety 
of  the  goods  against  loss  by  thieves,  or  any  forcible  taking  of 
them.  Robinson  v.  Dunmore,  2  Bos.  &  Pull.  417;  Brind  v. 
Dale,  8Carr.  &  P.  207,  211  ;  Story  on  Bailm.,  §457  ;  see  Whitney 
v.  Lee,  8  Mete.  (Mass.)  91 ;  Foster  v.  Essex  Bank,  16  Mass.  479  ; 
Boss  v.  Hill,  2  C.  B.  877  ;  S.  C,  3  Dowl.  &  L.  788. 

In  cases  of  the  carriage  of  goods  by  private  carriers  for  hire, 
the  weight  of  authority  in  England  and  in  this  country  would 
seem  to  be  in  favor  of  the  rule,  that  the  burden  of  proof  is  on 
the  plaintiff  to  show  that  the  loss  has  been  occasioned  by  the 
negligence  of  the  carrier  or  his  servants.  See  Brind  v.  Dale,  8 
Carr.  &  P.  207  ;  Finucane  v.  Small,  1  Esp.  315  ;  Newton  v.  Pope, 
1  Cow.  109  ;  Foote  v.  Storrs,  2  Barb.  326 ;  Lamb  v.  Camden  & 
Amboy  R.  R.  &  T.  Co.,  46  N.  Y.  (1  Sick.)  271  ;  S.  C,  7  Am.  Rep. 
327;  Railroad  Co.  v.  Reeves,  10  Wall.  176;  Runyan  v.  Cald- 
well, 7  Humph.  (Tenn.)  134 ;  Browne  v.  Johnson,  29  Texas,  43  ; 
but  see  Piatt  v.  Hibbard,  7  Cow.  497;  Marsh  v.  Home,  5  Barn. 
&  C.  322  ;  Logan  v.  Matthews,  6  Penn.  St.  417  ;  Verner  v.  Sweit- 
zer,  32  id.  208;  Cumins  v.  Wood,  44  111.  416;  Clark  v.  Spence, 
10  Watts,  335.  But  in  many  complicated  cases  of  evidence,  the 
burden  of  proof  may  alternately  shift  from  one  party  to  the 
other,  in  different  stages  of  the  trial.  Wiser  v.  Chesley,  53  Mo. 
547;  Story  on  Bailm.,  §  278. 

The  question  of  ordinary  negligence,  like  that  of  gross  negli- 
gence, is,  in  most  cases,  one  of  fact  to  be  determined  by  the  jury; 
and  it  very  much  depends  upon  particular  facts  and  circum- 
stances, the  nature  and  value  of  the  subject-matter,  the  customs 
of  trade  and  the  course  of  business,  the  habits  of  the  age  or 
country,  and  many  similar  considerations.  See  Walker  v.  Jackson, 
10  Mees.  &  Wels.  161 ;  Cairns  v.  Robins,  8  id.  258 ;  Whitney  v. 
Lee,  8  Mete.  (Mass.)  91  ;  Green  v.  Hollingsworth,  5  Dana  (Ky.), 
173.  The  conduct  and  declarations  of  the  bailee,  immediately 
before  and  after  the  alleged  loss,  are  admissible  evidence  in  his 
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favor  to  disprove  his  negligence  ;  but  the  jury  are  to  decide  upon 
a  full  view  of  all  the  circumstances,  and  are  at  liberty  either  to 
believe  or  disbelieve  the  bailee's  statement,  as  to  the  manner 
in  which  the  loss  occurred.  See  Tompkins  v.  Saltmarsh,  14 
Serg.  &  Rawle,  275  ;  Doorman  v.  Jenkins,  2  Ad.  &  EL  256; 
Slorer  v.  Gowen,  18  Me.  174. 

If  the  owner  of  the  goods  in  the  hands  of  a  private  carrier 
goes  with  the  goods  to  take  care  of  them,  and  is  himself  guilty 
of  the  negligence,  by  which  the  goods  are  lost ;  or  if  he  has 
through  negligence,  contributed  as  much  to  their  loss  as  the 
carrier  by  his  negligence,  the  latter  is  not  liable.  Brind  v.  Dale, 
8  Carr.  &  P.  207 ;  see  Whattey  v.  Wray,  3  Esp.  74 ;  Robinson  v. 
Dunmore,  2  Bos.  &  P.  417.  But  whether  the  loss  was  occa- 
sioned by  the  negligence  of  the  owner  of  the  goods,  or  may  have 
been  so  occasioned,  is  sometimes  a  question  proper  to  be  submit- 
ted to  a  jury,  with  the  circumstances  attending  the  particular 
case.    Bowman  v.  Teall,  23  Wend.  306. 


ARTICLE  II. 

COMMON   CARRIERS. 

Section  1.  Who  is  a  common  carrier.  To  bring  a  person  within 
the  description  of  a  common  carrier,  he  must  exercise  the  busi- 
ness of  carrying  as  a  public  employment.  This  is  the  doctrine 
stated  by  Lord  Holt,  in  the  famous  case  of  Ooggs  v.  Bernard,  2 
Ld.  Raym.  909;  1  Smith's  Lead.  Cas.  283;  and  in  the  subse- 
quent case  of  Gisbourn  v.  Hurst,  1  Salk.  249,  it  was  resolved, 
that  "any  man  undertaking  for  hire  to  carry  the  goods  of  all 
persons  indifferently  is  a  common  carrier."  Similar  to  this  defi- 
nition is  the  one  given  by  an  American  court,  which  defines  a 
common  carrier  to  be  "  one  who  undertakes  for  hire,  to  transport 
the  goods  of  such  as  choose  to  employ  him,  from  place  to  place." 
Parker,  J.,  in  Dwiglit  v.  Brewster,  1  Pick.  50,  53;  Hale  v. 
New  Jersey  Steam  Nav.  Co.,  15  Conn.  539  ;  and  see  Robertson 
v.  Kennedy,  2  Dana  (Ky.),  430;  Fuller  v.  Bradley,  25  Penn.  St. 
120 ;  Verner  v.  Sweitzer,  32  id.  208 ;  Mershon  v.  Hobensack,  22 
N.  J.  (Law),  372 ;  Samms  v.  Stewart,  20  Ohio,  69  ;  Elkins  v. 
Boston  &  Maine  R.  R.  Co ,  3  Fost.  (N.  H.)  275.  No  person  is  a 
common  carrier,  in  the  sense  of  the  law,  who  is  not  a  carrier  for 
hire.  Fay  v.  Steamer  New  World,  1  Cal.  348  ;  Citizens"  Bank  v 
Nantucket  Steamboat  Co.,  2  Story,  16.    But  it  is  not  necessary 
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that  the  "hire"  should  be  for  a  fixed  sum.  Knox  v.  Rives,  14 
Ala.  249 ;  Allen  v.  Sewall,  2  Wend.  327.  It  is  sufficient  if  the 
compensation  be  in  the  nature  of  a  quantum  meruit,  inuring  to 
the  benefit  of  the  owners.  lb.  Nor  is  it  necessary  that  the  con- 
tract should  be  evidenced  by  a  writing  of  any  kind.  lb.  The 
carrying  may  be  from  a  place  within  the  realm  to  a  place  out  of  it. 
Crouch  v.  London  &  Northwestern  Railway  Co.,  14  C.  B.  255  ;  S. 
C,  25  Eng.  Law  &  Eq.  287  ;  Benett  v.  Peninsular,  etc.,  Steamboat 
Co.,  6  C.  B.  787.  And  a  person  may  be  a  common  carrier  of  money, 
as  well  as  of  other  property.  Russell  v.  Livingston,  19  Barb. 
346  ;  Kemp  v.  Coughtry,  11  Johns.  107.  But  a  common  carrier  of 
"goods,  wares  and  merchandise"  is  not  necessarily  a  carrier  of 
money  and  bank  bills.    Lee  v.  Burgess,  9  Bush  (Ky.),  652. 

There  is  considerable  discrepancy  in  the  American  authorities 
in  regard  to  the  undertaking  necessary  to  impose  upon  any  one 
the  responsibility  of  a  common  carrier.  Agreeably  to  the  con- 
struction generally  given  to  the  definition  of  a  common  carrier 
above  stated,  the  business  of  carrying  must  be  habitual  and  not 
casual.  It  is  held  that  the  undertaking  must  be  general  and  for 
all  people  indifferently;  and  that  an  occasional  undertaking  to 
carry  goods  will  not  make  a  person  a  common  carrier.  Fish  v. 
Chapman,  2  Kelly  (Ga.),  349,  and  see  the  cases  above  cited.  But 
in  conflict  with  this  doctrine,  it  has  been  held  that  a  waggoner 
who  carries  goods  for  hire  is  a  common  carrier,  whether  trans- 
portation be  his  principal  and  direct  business,  or  an  occasional 
and  incidental  employment.  Gordon  v.  Hutchinson,  1  Watts 
&  Serg.  285  ;  and  see  Moses  v.  Norris,  4  N.  H.  304. 

So,  the  rule  has  been  laid  down  that  all  persons  who  transport 
goods  from  place  to  place  for  hire,  for  such  persons  as  see  fit  to 
employ  them,  whether  usually  or  occasionally,  whether  as  a 
principal  or  an  incidental  and  subordinate  occupation,  are  com- 
mon carriers,  and  incur  all  their  responsibilities.  Chevallier  v. 
Strahams,  2  Tex.  115  ;  see  also  Haynie  v.  Baylor,  18  id.  408, 507. 
And  in  Tennessee  it  is  held  that  one  who  undertakes,  for  hire,  to 
convey  produce  from  one  place  upon  the  river  to  another  becomes 
thereby  liable  as  a  common  carrier.  Turney  v.  Wilson,  7  Yerg. 
340;  Moss  v.  Bettis,  4  Heisk.  661 ;  and  see  McClures  v.  Hammond, 
1  Bay.  (S.  C.)  99.  And  it  is  said  to  be  settled  law  in  this  country 
that  a  person  who  undertakes,  though  only  pro  hac  vice,  to  carry 
for  a  reward,  without  special  contract,  thereby  incurs  the  respon- 
sibility of  a  common  carrier.  Moss  v.  Bettis,  4  Heisk.  (Tenn.) 
661 ;  Voggs  v.  Bernard,  1  Smith's  Lead.  Cas.  (7th  Am.  Ed.)  407. 
Thus,  a  person  who  owns  a  boat  and  holds  himself  out  as  ready 
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to  carry  goods  for  one  voyage  for  all  who  wish  to  send,  has  been 
held  a  common  carrier,  although  he  expects  to  make  but  one 
voyage  (Steele  v.  McTyler,  31  Ala.  667) ;  so  are  boatmen  on  our 
rivers.  Gordon  v.  Buchanan,  5  Yerg.  71 ;  Turney  v.  Wilson,  7 
id.  344 ;  McClure  v.  Richardson,  1  Rice,  215 ;  and  a  person  who 
holds  himself  out  to  the  public  to  carry  for  hire,  is  a  common  carrier 
as  much  in  his  first  trip  as  in  any  subsequent  one.  Fuller  v. 
Bradley,  25  Penn.  St.  120.  The  true  distinction  between  a  com- 
mon carrier  and  a  private  or  special  carrier,  as  indicated  by  the 
authorities,  is  that  the  former  holds  himself  out  in  common,  that 
is,  to  all  persons  who  choose  to  engage  his  services  as  ready 
to  carry  for  hire ;  while  the  latter  agrees  with  a  private  indi- 
vidual to  carry  for  hire  in  some  special  case.  See  Fish  v. 
Clark,  49  N.  Y.  (4  Sick.)  122.  The  employment  of  a  com- 
mon carrier  is  attended  with  peculiar  responsibilities.  He 
is  bound  to  take  all  goods  offered,  if  he  has  the  requisite 
convenience  to  carry,  and  a  refusal,  without  some  just  ground, 
subjects  him  to  an  action.  Sheldon  v.  Robinson,  7  N.  H.  157. 
Hence  it  is  laid  down  as  a  rule  by  which  to  test  the  nature  of  the 
bailment,  that  if  the  employment  of  the  carrier  be  such  that  he 
cannot  legally  refuse  to  carry  in  the  particular  case,  he  is  a  com 
mon  carrier.  If  he  can  so  refuse,  he  is  a  private  carrier.  2  Story 
on  Cont,  §  919  ;  and  see  Liver  Alkali  Co.  v.  Johnson,  L.  R.,  7 
Exch.  267;  S.  C,  2  Eng.  R.  602 ;  Allen  v.  Sackrider,  37  N.  Y. 
(10  Tiff.)  341 ;  Fish  v.  Clark,  2  Lans.  176  ;  S.  C.  affirmed,  49  N. 
Y.  (4  Sick.)  122.  It  may  be  stated  in  this  connection,  that  there 
is  no  difference,  in  point  of  law,  between  common  carriers  on  land 
and  common  carriers  by  water.  King  v.  Shepherd,  3  Story,  349. 
The  class  of  persons  who  are  treated  as  common  carriers  is 
a  quite  extensive  one,  and  includes  railway  companies  {South- 
western R.  R.  Co.  v.  Webb,  48  Ala.  585 ;  Kimball  v.  Rutland  & 
Burlington  R.  R.,  26  Vt.  247  ;  Palmer  v.  Grand  Junction  Rail- 
way Co.,  4  Mees.  &  Wels.  749),  expressmen  (Haslam  v.  Adams 
Express  Co.,  6  Bosw.  235 ;  Mierson  v.  Hope,  2  Sweeny,  561  ; 
Belger  v.  Dinsmore,  51  N.Y.  [6  Sick.]  166;  S.  C,  10  Am.  Rep. 
575  ;  Baldwin  v.  American  Express  Co.,  23  111.  197;  Gulliver  v. 
Adams  Express  Co.,  38  id.  502;  Christienson  v.  American 
Express  Co.,  15  Minn.  270 ;  S.  C,  2  Am.  Rep.  122  ;  Buckland  v. 
Adams  Express  Co.,  97  Mass.  124),  stagecoach;  Fairchild  v. 
Cat.  Stage  Co.,  13  Cal.  599;  Frink  v.  Coe,  4  G.  Greene,  555; 
Peixotli  v.  McLoughlin,  1  Strobh.  L.  468  ;  and  stage  wagon  pro- 
prietors, lightermen,   hoymen,  barge  and  canal  boat  owners; 
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Spencer  v.  Daggett,  2  Vt.  92  ;  Beckwith  v.  Frisbie,  32  id.  559 ; 
Humphreys  v.  Heed,  6  Whart.  435 ;  Bowman  v.  Teall,  23 
Wend.  306;  and  the  owners  and  masters  of  ships  or  steam- 
boats employed  as  general  ships  or  vessels  {Dibble  v.  Brown,  12 
G-a.  217 ;  Tuckerman  v.  Brown,  17  Barb.  191 ;  Hall  v.  Connect- 
icut River  Steamboat  Co.,  13  Conn.  324 ;  Saltus  v.  Everett,  20 
Wend.  267 ;  Wilsons  v.  Hamilton,  4  Ohio  St.  722 ;  Dunseth  v. 
Fade,  2  Scam.  285  ;  Peters  v.  Rylands,  20  Penn.  St.  497 ; 
Jencks  v.  Coleman,  2  Sumner,  221 ;  Willoughby  v.  -ZTor- 
r^e,  16  Eng.  Law  &  Eq.  437 ;  S.  C,  12  C.  B.  742 ;  Lyon 
v.  Melts,  5  East,  439),  truckmen,  carmen,  wagoners,  teamsters, 
and  porters,  who  undertake,  as  a  common  employment,  to  carry 
goods  for  hire,  from  one  town  to  another  {Lecky  v.  M'  Dermott, 
8  Serg.  &  Rawle,  500 ;  Gordon  v.  Hutchinson,  1  Watts  &  Serg. 
285),  or  from  one  part  of  a  town  or  city  to  another  {Robertson  v. 
Kennedy,  2  Dana  [Ky.],  431  ;  McHenry  v.  Railroad  Co.,  4  Harr. 
[Del.]  448  ;  Campbell  v.  Morse,  Harper  [S.  C],  468),  omnibus 
proprietors,  who  carry  passengers  and  baggage  for  hire  {Dibble 
v.  Brown,  12  Ga.  217) ;  horse  railroad  companies  {Levi  v.  Lynn 
&  Boston  Horse  R.  R.  Co.,  11  Allen,  300) ;  receivers  running  a 
railroad  under  appointment  from  a  court  of  chancery  {Blumen- 
thal  v.  Brainard,  38  Vt.  402 ;  Morse  v.  Brainard,  41  id. 
550;  Meara  v.  Holbrook,  20  Ohio  St.  137;  Paige  v.  Smith, 
99  Mass.  395) ;  trustees  of  mortgage  bonds  issued  by  a  rail- 
road, who  are  in  actual  possession  and  running  the  railroad 
{Rogers  v.  Wheeler,  2  Lans.  [N.  Y.]  486 ;  S.  C.  affirmed,  43  N. 
Y.  [4  Hand],  598 ;  Spraguev.  Smith,  29  Yt.  421) ;  and,  in  general, 
those  who  are  engaged  in  the  business  of  carrying  for  all  who 
apply,  indiscriminately,  upon  a  particular  route,  by  whatever 
mode  of  transportation  they  conduct  their  business,  must  be 
regarded  as  common  carriers.  See  Penniwill  v.  Cullen,  5  Harr. 
(Del.)  238.  A  tow-boat  used  in  towing  barges  or  other  water 
craft,  which  are  loaded  with  freight,  from  one  point  to  another 
on  the  Mississippi  river,  is  held  a  common  carrier.  Bussey  v. 
Miss.  Valley  Transp.  Co.,  24  La.  Ann.  165  ;  Clapp  v.  Stanton,  20 
id.  495  ;  White  v.  Tug  Mary  Ann,  6  Cal.  462  ;  but  see  post,  13, 
§  2.  And  the  owner  of  a  vessel  usually  employed  in  trans- 
porting goods  from  one  port  of  the  United  States  to  another 
is  a  common  carrier.  Clark  v.  Richards,  1  Conn.  54  ;  and 
see  Allen  v.  Sewall,  2  Wend.  327;  S.  C,  6  id.  335;  Elliott 
v.  llossell,  10  Johns.  1  ;  Garrison  v.  Memphis  Ins.  Cou 
19  How.  312,  315  ;  Gage  v.  Tirrell,  9  Allen,  299,  302 ;   but  see 
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Aymar  v.  Astor,  6  Cow.  266 ;  Crosby  v.  Fitch,  12  Conn.  410. 
So,  a  ferryman  who  undertakes  to  ferry  teams  across  a  stream  is 
liable  as  a  common  carrier  for  any  loss  or  injury  to  such  teams, 
occasioned  through  his  negligence  while  they  are  under  his 
direction.  Griffith  v.  Cave,  22  Cal.  534 ;  see  Smith  v.  Seward,  3 
Penn.  St.  342 ;  Fisher  v.  Clisbee,  12  111.  344 ;  Fomeroy  v.  Don- 
aldson, 5  Mo.  36 ;  Wilson  v.  Hamilton,  4  Ohio  St.  722  ;  Whit- 
more  v.  Bowman,  4  G.  Greene,  148 ;  Hall  v.  Renfro,  3  Mete. 
[Ky.]  54 ;  Le  Barron  v.  .Efostf  Boston  Ferry  Co.,  11  Allen,  312  ; 
Sanders  v.  Young,  1  Head,  219  ;  and  see  Babcock  v.  Herbert,  3 
Ala.  392. 

Although  it  is  well  settled,  that  wagoners  and  teamsters  who 
are  engaged  in  the  public  employment  of  carrying  goods  from 
one  town  to  another  for  hire,  are  responsible  as  common  carri- 
ers (see  2  Kent's  Com.  598,  599,  and  cases  cited  ;  Leckyv.  M} Der- 
mott,  8  Serg.  &  Rawle,  500);  Robertson  v.  Kennedy,  2  Dana, 
430  ;  Gordon  v.  Hutchinson,  1  W.  &  S.  285  ;  Jenkins  v.  Pickett, 
9  Yerg.  480  ;  Campbell  v.  Morse,  Harper,  468  ;  Powers  v  Daven- 
port, 7  Blackf.  497) ;  yet,  if  a  person  be  unwary  enough 
to  send  parcels  by  the  driver  of  a  wagon  for  a  hire  paid  to  him, 
which  is  never  to  find  its  way  into  the  pocket  of  the  owner  of 
the  wagon,  the  owner  is  not  liable  in  case  the  parcel  is  lost. 
Butler  v. Basing,  2  Carr.  &  P.  613  ;  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.,  2  Story,  16,  32.  So,  the  established  practice  of  car- 
rying for  hire  in  a  stage-coach,  parcels  not  belonging  to  passen- 
gers, renders  the  proprietors  liable  as  common  carriers  {Powell 
v.  Mills,  30  Miss.  231 ;  Merwin  v.  Butler,  17  Conn.  138 ;  Jones 
v.  Voorhees,  10  Ohio,  145;  McHenry  v.  Railroad  Co.,  4  Harr. 
[Del.]  448  ;  Beckma?iv.  Shouse,  5  Rawle,  179) ;  but  if  it  has  been 
the  practice  of  a  driver  of  one  of  their  coaches  to  carry  articles 
for  hire  for  his  own  especial  benefit,  this  fact  alone  will  not  ren- 
der them  liable  as  common  carriers.  Blanchard  v.  Isaacs,  3 
Barb.  388 ;  Bean  v.  Sturtevant,  8  N.  H.  146  ;  Sheldon  v.  Robin- 
son, 7  id.  157.  And  the  master  of  a  steamboat  who  carries  par- 
cels for  hire  on  his  own  account  does  not,  by  such  carrying,  bind 
the  owners  as  common  carriers.  Allen  v.  Sewall,  2  Wend.  327 ; 
Citizens''  Bank  v.  Nantucket  Steamboat  Co.,  2  Story,  49 ;  but  see 
Cantling  v.  The  Hannibal  &  St.  Joseph  R.  R.  Co.,  54  Mo.  385 ; 
S.  C,  14  Am.  Rep.  476. 

As  it  regards  railways,  it  was  decided  at  an  early  day,  that 
persons  assuming  to  carry  goods  upon  them  were  to  be  held  as 
common  carriers.     See  Parker  v.  Great  Western  Railway,  7  Man. 
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&  G.  253  ;  Eagle  v.  White,  6  Wliart.  505  ;  Weed  v.  Saratoga,  etc., 
R.  R.  Co.,  19  Wend.  534.  Thus,  in  a  Massachusetts  case,  it  was 
observed  that  "  the  introduction  of  railroads  into  the  State  has 
been  followed  by  their  construction  over  the  great  lines  of  travel 
of  passengers  and  transportation  of  merchandise,  and  the  pro- 
prietors of  these  novel  and  important  modes  of  travel  and  trans- 
portation, which  have  received  so  much  public  favor,  have 
become  the  carriers  of  great  amounts  of  merchandise.  They 
advertise  for  freight ;  they  make  known  the  terms  of  the  car- 
riage ;  they  provide  suitable  vehicles,  and  select  convenient  places 
for  receiving  and  delivering  goods  ;  and,  as  a  legal  consequence 
of  such  acts,  they  have  become  common  carriers  of  merchandise, 
and  are  subject  to  the  provisions  of  the  common  law  which  are 
applicable  to  carriers."  Hubbard,  J.,  Thomas  v.  Boston  & 
Providence  R.  R.  Co.,  10  Mete.  472.  So,  it  is  said  that  in  order 
to  charge  railways  as  common  carriers,  it  need  not  be  alleged 
that  they  had  power  under  their  charter  to  become  common 
carriers  ;  but  that,  having  assumed  the  office  and  duty  of  common 
carriers  of  freight  and  passengers,  they  are  thereby  estopped  to 
deny  their  obligations  therefrom  resulting,  by  falling  back  upon 
any  limited  construction  of  their  powers  under  their  charter. 
Fuller  v.  Naugatuck  Railway,  21  Conn.  570.  And  if  one  rail- 
way transports  a  car  for  another  railway  for  hire,  it  is  liable  as 
a  common  carrier,  although  the  car  is  on  its  own  trucks.  New 
Jersey  R.  R.  v.  Pennsylvania  R.  R.,3  Dutch.  (N.  J.)  100  ;  Mat- 
lory  v.  Tioga  R.  R.  Co.,  39  Barb.  488  ;  S.  C.  affirmed,  32  How.  616, 
n.  It  seems,  however,  that  a  railway  may  become  a  common 
carrier  of  goods,  and  not  in  consequence  necessarily  incur  respon- 
sibility for  money  or  bank  bills.  C.  &  A.  R.  R.  Co.  v.  Thomp- 
son, 19  111.  578;  Lee  v.  Burgess,  9  Bush  (Ky.),  652;  and  see 
Southern  Express  Co.  v.  Everett,  57  Ga.  688.  And  the  fact  that 
goods  are  occasionally  carried  on  a  passenger  train,  or  vice  versa, 
has  been  thought  not  sufficient  to  make  the  carrier  a  common 
carrier  to  that  extent.  Elk  ins  v.  Boston  &  Maine  R.  R.,  3  Fost. 
(N.  II.)  275  ;  March  v.  Concord  R.  R.,  9  id.  9.  Street  railway 
companies,  which  allow  their  drivers  and  conductors  to  take, 
cany  and  deliver  trunks  and  parcels  for  hire,  will  be  held 
responsible  as  common  carriers.  Levi  v.  Lynn  &  Boston  R.  R., 
11  Allen,  300.  And  if  the  carrying  is  done  with  the  knowledge 
and  consent,  express  or  implied,  of  the  superintendent,  it  is  suffi- 
cient to  lix  the  responsibility  upon  the  company.  lb. 
There  is  no  distinction  to  be  made,  in  point  of  law,  between  a 
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land  and  a  water  carrier  {Trent.  Nav.  Co.  v.  Wood,  3  Esp.  127); 
and  this  applies  as  well  to  external  as  to  internal  navigation. 
Hastings  v.  Pepper,  11  Pick.  41 ;  Crosby  v.  Fitch,  12  Conn. 
410;  2  Kent's  Com.  609.  But  it  is  necessary  that  the  ships  be 
employed  for  the  carriage  of  merchandise  for  all  persons  indif- 
ferently ;  otherwise  the  owners  and  masters  cannot  be  treated  as 
common  carriers.  lb.  ;  Gage  v.  Tirrell,  9  Allen,  249.  Thus,  a 
person  who  is  the  owner  of  a  vessel,  and  specially  employed  to 
transport  a  cargo  of  grain,  is  not  a  common  carrier.  Allen  v. 
Sackrider,  37  N.  Y.  (10  Tiff.)  341 ;  and  see  Lamb  v.  Parkman, 
1  Sprague,  343.  And  if  a  whole  ship  is  chartered  by  the  owner 
to  a  single  person  for  a  particular  voyage  out  and  home,  for  a 
specified  freight,  under  a  charter-party,  the  contract  of  charter- 
party  will  be  held  to  regulate  the  rights,  duties  and  responsibil- 
ities of  the  parties,  and  the  ship-owner  will  not  be  treated  as  a 
common  carrier.  Story  on  Bailm.,  §  501 ;  and  see  Peters  v. 
Rylands,  20  Penn.  St.  497 ;  Tuckerman  v.  Brown,  17  Barb.  191. 

The  defendant  was  a  barge  owner  and  let  out  his  vessels  for  the 
conveyance  of  goods  to  any  customers  who  applied  to  him.  Each 
voyage  was  made  under  a  separate  agreement,  and  a  barge  was 
not  let  to  more  than  one  person  for  the  same  voyage.  The  defend- 
ant did  not  ply  between  any  fixed  termini,  but  the  customers 
fixed  in  each  particular  case  the  points  of  arrival  and  departure. 
In  an  action  by  the  plaintiffs  against  the  defendant  for  not  safely 
and  securely  carrying  certain  goods,  it  was  held  that  he  was  a 
common  carrier  and  liable,  although  the  goods  were  lost  without 
negligence  on  his  part.  Liver  Alkali  Co.  v.  Johnson,  L.  R.,  7 
Ex.  267;  S.  C,  2  Eng.  Rep.  (Moak's  Ed.)  602;  S.  C.  affirmed,  L. 
R.,  9  Ex.  338  ;  S.  C,  10  Eng.  Rep.  (Moak's  Ed.)  486. 

§  2.  Who  is  not.  It  is  the  settled  law,  in  most  of  the  States,  at 
least,  that  a  tow-boat  engaged  in  the  business  of  towing,  is  not 
for  such  purposes  a  common  carrier,  nor  subject  to  the  liabilities 
assumed  by  common  carriers.  Caton  v.  Pumney,  13  Wend.  387  ; 
Penn.  Nav.  Co.  v.  Dandridge,  8  Gill.  &  J.  (Md.)  248 ;  Arctic 
Fire  Ins.  Co.  v.  Austin,  54  Barb.  559  ;  Hinter  v.  The  Steamer 
Napoleon,  3  Wall.  5  ;  Brown  v.  Clegg,  64  Penn.  St.  51  ;  S.  C,  3 
Am.  Rep.  522  ;  Hays  v.  Millar,  11  Penn.  St.  238  ;  S.  C,  18  Am. 
Rep.  445  ;  but  see  Clapp  v.  Stanton,  20  La.  Ann.  495  ;  Bussey 
v.  Miss.  Valley  Transp.  Co.,  24  id.  165  ;  White  v.  Tug  Mary 
Ann,  6  Cal.  462. 

We  have  seen  in  the  preceding  section,  ante,  11,  that  a  ferry 
man,  under  certain  circumstances,  is  a  common  carrier  ;  but  one 
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who  keeps  a  ferry  for  his  own  use  and  for  the  convenience  of 
customers  to  his  mill,  and  who  charges  no  ferriage,  is  not  a 
common  carrier,  and  is  only  bound  to  ordinary  diligence.  Self  v. 
Dunn,  42  Ga.  528  ;  S.  C,  5  Am.  Rep.  544 ;  and  see  Littlejohn  v. 
Jones,  2  McMullan  (S.  C),  366.  So,  a  ferryman  is  not  chargeable 
as  a  common  carrier,  for  the  absolute  safety  of  property  retained 
by  a  passenger  in  his  own  custody,  and  under  his  own  control. 
Wyckoff  v.  Queens  County  Ferry  Co.,  52  N.  Y.  (7  Sick.)  32; 
see  Wilson  v.  Hamilton,  4  Ohio  St.  722 ;  Fisher  v.  Clisbee,  12 
111.  344. 

A  "forwarding  merchant,"  or  one  who  receives  and  forwards 
goods,  assuming  the  expense  of  transportation,  for  which  he  is 
compensated  by  the  owner,  but  having  no  concern  in  the  vessel 
or  vehicle  by  which  the  goods  are  sent,  nor  any  interest  in  the 
freight,  is  not  a  coinmon  carrier,  but  a  mere  warehouseman.  Sim- 
kins  v.  Norwich  Steamboat  Co., 11  Cush.  102  ;  Shelden  v.  Robinson, 
7  N.  H.  157  ;  Roberts  v.  Turner,  12  Johns.  232 ;  Fish  v.  Chapman, 
2  Kelly  (Ga.),  349;  Piatt  v.  Hibbard,  7  Cow.  497 ;  Maybin  v.  South 
Carolina  R.  R.,  8  Rich.  (S.  C.)  240.  But  it  is  held  that  one 
whose  business  is  for  hire  to  take  goods  from  the  custody  of 
their  owner,  assume  entire  possession  and  control  of  them, 
transport  them  from  place  to  place,  and  deliver  them  at  a  point 
of  destination  to  consignees  or  agents,  there  authorized  to  receive 
them,  is  a  common  carrier,  although  he  styles  himself  an 
"express  forwarder,"  and  although  he  contracts  with  others  to 
transport  the  goods  in  vehicles  of  which  they  are  the  owners, 
and  the  movements  of  which  he  himself  does  not  manage  or 
control.  Buckland  v.  Adams  Express  Co.,  97  Mass.  124  ; 
Christenson  v.  American  Express  Co.,  15  Minn.  270  ;  S.  C,  5 
Am.  Rep.  122 ;  and  see  Mercantile  Mut.  Ins.  Co.  v.  Chase,  1  E. 
D.  Smith  (N.  Y.),  115  ;  Krender  v.  Woolcotl,  1  Hilt.  (N.  Y.)  223; 
American  Express  Co.  v.  Pinckney,  29  111.  392. 

One  who  contracts  to  cut  timber  and  carry  it  to  the  place  where 
it  is  to  be  delivered  and  used  does  not  incur  the  responsibility 
of  a  common  carrier.  Pike  v.  Nash,  3  Abb.  Ct.  App.  (N.  Y.) 
610;  S.  C,  1  Keyes,  335.  And  when  one  who  is  not  in  business 
as  a  common  carrier,  but  who  is  the  owner  of  a  canal  boat  used 
generally  in  the  transportation  of  freight  for  himself,  applies  to 
a  common  carrier  who  has  knowledge  of  the  facts  and  receives  a 
loud  of  freight,  such  owner  does  not  thereby  become  liable  as  a 
common  carrier.  Fish  v.  Clark,  49  N.  Y.  (4  Sick.)  122  ;  affirm- 
ing S.  C,  2  Lans.  176.     And  the  fact  that  the  common  carrier,  as 
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snch,  contracted  with  others  for  the  carriage  of  the  freight,  and 
that  the  owner  of  the  boat  was  aware  of  this,  does  not  affect  the 
liability  of  the  latter.  His  liability  is  to  be  determined  by  the 
business  in  which  he  is  engaged,  and  the  character  of  his  own 
employment,  and  not  by  that  of  his  employer.  lb.  The  owner 
of  a  toll-bridge  is  not  a  common  carrier.  Grigsby  v.  Chappell, 
5  Rich.  443  ;  nor  is  a  company  owning  a  canal  which  they  allow 
boatmen  to  use  upon  the  payment  of  tolls.  Exchange  Ins.  Co. 
v.  Delaware  Canal  Co.,  10  Bosw.  180. 

At  an  early  period,  when  the  mail  was  carried  for  hire  by  pri- 
vate persons,  such  persons  were,  at  the  common  law,  treated  as 
other  common  carriers.     Jones  on  Bailm.  109  ;  Lane  v.  Cotton 

1  Ld.  Raym.  646.  But  the  rule  as  to  common  carriers  no  longer 
applies  to  postmasters,  and  there  is  no  analogy  between  them. 
The  post-office  establishment  is  now  a  branch  of  the  public  police, 
created  by  statute  for  purposes  of  revenue,  and  for  the  public 
convenience ;  and  the  government  have  the  management  and 
control  of  the  whole  concern.  In  England  and  in  America  the 
postmasters  are  mere  public  officers,  appointed  by,  and  responsi- 
ble to,  the  government ;  and  the  contracts  made  by  them  offici- 
ally are  public  contracts  and  not  private  contracts,  and  are 
binding  on  the  government  and  not  on  themselves  personally. 
lb. ;  Whitfield  v.  Despencer,  Cowp.  754 ;  Schroyer  v.  Lynch} 
8  Watts,  453 ;   Dunlop   v.  Munroe,  7  Cranch,  242  ;   Bolan   v. 

Williamson,  2  Bay  (S.  C),  551;  2  Kent's  Com.  610;  Story 
on  Bailm.,  §  462.  This  rule  has  also  been  thought  appli- 
cable to  mail  contractors ;  and  they  have  been  held  not  liable 
for  money  lost  through  the  neglect  of  mail  carriers,  employed 
by  them  on  their  routes,  to  carry  and  deliver  way-letters, 
according  to  their  duty  and  the  regulations  of  the  post-office. 
Conwell    v.  Voorhees,   13    Ohio,    523;    Hutphins  v.   Brackett, 

2  Fost.  (N.  H.)  252.  But  the  opposite  of  this  has  been  held  in  a 
well-considered  case.  Sawyer  v.  Corse,  17  G-ratt.  (Va.)  230.  And 
although  the  postmaster-general  is  not  responsible  to  third  per- 
sons, either  for  his  own  default  or  that  of  his  deputies,  yet  the 
latter  are  answerable  to  third  persons  for  misconduct  or 
negligence;  as  for  wrongfully  detaining  a  letter  an  unreason- 
able time.  Rowning  v.  Goodchild,  3  Wils.  443  ;  Stock  v.  Harris, 
5  Burr.  2709  ;  Teall  v.  Felton,  3  Barb.  512 ;  S.  C.  affirmed,  1  N. 
Y.  (1  Comst.)  537;  12  How.  (U.  S.)  284 ;  see  Wiggins  v.  Hatha- 
way, 6  Barb.  632;  or  for  losses  occurring  through  their 
negligence  in  not  properly  superintending  subordinates  in  the 
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discharge  of  their  official  duties.  Dunlop  v.  Munroe,  7  Cranch, 
242;  2  Kent's  Com.  611  Thus,  a  deputy-postmaster,  who 
employed  an  assistant  and  permitted  him  to  have  the  care  and 
custody  of  the  mail  without  having  him  sworn  to  a  faithful  dis- 
charge of  his  duty,  as  the  law  required,  was  held  liable  for  the 
assistant' s  negligence  in  refusing  to  deliver  a  letter.  Bishop  v. 
Williamson,  11  Me.  495  ;  and  see  Fitzgerald  v.  Burrill,  106 
Mass.  446 ;  Christy  v.  Smith,  23  Vt.  663  ;  Ford  v.  Parker,  4 
Ohio  St.  576. 

ARTICLE  III. 

WHEN   A   CARRIER'S   RISK   COMMENCES. 

Section  1.  Duty  as  to  receiving  goods.  A  private  carrier  may, 
at  his  option,  carry  or  refuse  to  carry  for  another.  But  a  com- 
mon carrier  exercises  a  public  employment,  and  consequently 
has  public  duties  to  perform.  His  obligation  to  carry  does  not 
arise  out  of  contract  in  the  usual  sense  of  that  expression,  but 
it  is  declared  by  law,  and  his  responsibilities  are  fixed  by  con- 
siderations of  public  policy.  Thurman  v.  Wells,  18  Barb.  500 ; 
Merritt  v.  Earle,  31  id.  38 ;  S.  C.  affirmed,  29  N".  Y.  (2  Tiff.)  115. 
He  is,  therefore,  bound  to  receive  and  carry  all  the  goods  offered 
for  transportation,  subject  to  all  the  responsibilities  incident  to 
his  employment;  and  is  liable  to  an  action  in  case  of  refusal. 
New  Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How. 
344,  383  ;  Hollister  v.  Nowlen,  19  Wend.  334 ;  Fish  v.  Clark,  2 
Lans.  (N.  Y.)  176  ;  S.  C.  affirmed,  49  N.  Y.  (4  Sick.)  122 ;  Lane  v. 
Cotton,  12  Mod.  472 ;  Crouch  v.  Or  eat  Northern  Railway,  34 
Eng.  Law  &  Eq.  573 ;  11  Exch.  742  ;  East  Tennessee  R.  R.  Co., 
v.  Nelson,  1  Cold.  (Tenn.)  271  ;  Merriam  v.  Hartford  R.  R.,  20 
Conn.  354 ;  Messenger  v.  Penn.  R.  R.  Co.,  8  Vroom.  (N.  J.)  531 ; 
S.  C,  18  Am.  Rep.  754.  And  there  is  no  distinction  to  be  made  in 
this  respect  between  the  liability  of  a  common  carrier,  who  car- 
ries entirely  within  the  country,  and  one  who  transports  goods 
to  places  without  the  country.  Crouch  v.  London  and  North- 
western Railway  Co.,  25  Eng.  Law  &  Eq.  287 ;  S.  C,  14  C.  B. 
255.  But  a  common  carrier  is  bound  to  receive  and  carry  goods 
only  when  offered  by  their  owner  or  his  authorized  agent.  Fitch 
v.  Newbury,  1  Dougl.  (Mich.)  1  ;  and  when  a  reasonable  com- 
pensation for  their  carriage  has  been  tendered  to  him.  lb.;  Ga- 
lena  and  Chicago  Union  R.  R.  Co.  v.  Rae,  18  111.  488.  Or  if  the 
money  is  not  demanded  by  the  carrier,  the  owner  of  the  goods 
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may  aver  and  prove  that  he  was  ready  and  willing  to  pay  the 
freight  money,  which  will  be  equivalent  to  a  tender.  lb.;  Pick- 
ford  v.  The  Grand  Junction  Railway  Co.,  8  Mees.  &  W.  372; 
S.  C,  12  id.  766  ;  9  Dowl.  766  ;  see  Shipper  v.  Perm.  R.  R.  Co  , 
47  Penn.  St.  338 ;  Stewart  v.  Bremer,  Q'S  id.  268.  A  common 
carrier  has  the  right  to  charge,  in  each  particular  case  of  service, 
a  reasonable  compensation,  and  no  more.  Olcott  v.  Banjill, 
4  N.  H.  546.  If  he  confines  himself  to  this,  no  wrong  can 
be  done,  and  no  cause  afforded  for  complaint.  Harris  v. 
Packwood,  3  Taunt.  272.  A  reasonable  compensation  may 
be  set  down  as  the  accustomed  reward  for  like  services.  Cole 
v.  Goodwin,  19  Wend.  261 ;  Ex  parte  Robins,  7  Dowl.  566.  But  it 
is  now  settled  that  the  carrier  is  not  bound  to  treat  all  customers 
alike.  If,  for  special  reasons,  in  isolated  cases,  he  sees  fit  to 
stipulate  for  the  carriage  of  goods  or  merchandise  of  any  class 
for  individuals  for  a  certain  time  or  in  certain  quantities  for  less 
compensation  than  what  is  the  usual,  necessary  and  reasonable 
rate,  he  may  undoubtedly  do  so  without  thereby  entitling  all 
other  persons  and  parties  to  the  same  advantage.  Fitchburg  R. 
R.  Co.  v.  Gage,  12  Gfray,  393  ;  Branley  v.  Southeastern  Railway 
Co.,  12  C.  B.  (N.  S.)  74;  Baxendale  v.  Eastern  Counties  Rail- 
way Co.,  4  id.  78  ;  or  he  may  even  carry  gratuitously.  lb.  So. 
in  cases  of  extraordinary  risk,  he  may  charge  a  remunera- 
tion proportioned  to  such  risk.  Thus,  where  a  carrier  was  to 
carry  a  bag  of  gold  across  Hounslow  Heath,  he  was  thought 
justly  entitled  to  charge  a  rate  of  remuneration  proportional  to 
the  increased  risk  incurred  by  so  doing.  Tyler  v.  Morrice, 
Carth.  486  ;  and  see  Sheldon  v.  Robinson,  7  N.  H.  157 ;  Orange 
County  Bank  v.  Brown,  9  Wend.  114  ;  Gordon  v.  Hutchinson, 
1  "Watts  &  Serg.  285 ;  Steinman  v.  Wilkins,  7  id.  466  ;  Riley  v. 
Horn,  5  Bing.  217 ;  Holford  v.  Adams,  2  Duer  (N.  Y.),  471 ;  Hol- 
lister  v.  Nowlen,  19  Wend.  239. 

A  common  carrier  has  no  right  to  discriminate  in  forwarding 
freight,  between  two  classes  of  shippers,  by  deliberately  delay- 
ing or  stopping  the  property  of  one  class  in  order  to  give  pref- 
erence to  that  of  another,  contrary  to  the  usual  course  of  busi- 
ness. Keeney  v.  Grand  Trunk,  etc.,  R.  R.  Co.,  50  Barb.  104 ;  S. 
C.  affirmed,  47  N.  Y.  (2  Sick.)  525  ;  and  see  McDuffee  v.  Rail- 
road ,52  N.  H.  730  ;  Wlieeler  v.  San  Francisco,  etc.,  R.  R.  Co., 
31  Cal.  46 ;  Chicago,  etc.,  R.  R.  Co.  v.  People,  67  111.  11 ;  S.  C, 
16  Am.  Rep.  599  ;  Messenger  v.  Pennsylvania  R.  R.  Co.,  8 
Vroom.  (1ST.  J.)  531 ;  S.  C,  19  Am.  Rep.  754  ;  13  id.  457. 

Vol.  LL— 
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A  carrier  is  not  bound  to  accept  goods  for  carriage,  rntil  lie  is 
ready  to  set  out  on  his  accustomed  journey.  Lane  v.  Cotton,  1  Ld. 
Raym.  652  ;  S.  C,  Comyns,  105.  And  there  may  be  reasonable 
grounds  for  refusing  to  accept  the  goods  at  all,  where  such  grounds 
will,  if  supported,  constitute  a  legal  defense  to  an  action  for 
a  refusal  to  accept.  Thus,  it  is  a  reasonable  ground  of  refusal 
that  the  carrier's  coach  is  full  (Lovett  v.  Hobbs,  2  Show.  127 ; 
Riley  v.  Home,  5  Bing.  217),  that  he  has  no  convenient  means  of 
securely  carrying  the  goods  offered  (Jackson  v.  Rogers,  2  Show. 
327;  Illinois  Central  R.  R.  Co.  v.  Cobb,  64  111.  128),  that 
the  goods  are  brought  at  an  unreasonable  time  (Pickford 
v.  Grand  Junction  Railway,  12  Mees.  &  Wels.  766),  or  that 
they  are  of  a  nature  which  will  at  the  time  expose  them  to 
extraordinary  danger  or  popular  rage  {Edwards  v.  Sherratt,  1 
East,  604  ;  and  see  Pearson  v.  Duane,  4  Wall.  605),  or  that  they 
are  not  of  a  sort  which  he  is  accustomed  to  carry  (Johnson  v. 
Midland  Railway  Co.,  4  Exch.  367 ;  Lake  Shore,  etc.,  R.  R.  Co. 
v.  Perkins,  25  Mich.  329),  and  it  likewise  seems  a  reasonable 
ground  of  refusal,  to  accept  and  carry,  that  the  owner  of  the 
goods  refused  to  tell  the  carrier  what  his  goods  were,  and  what 
they  were  worth.  See  Great  Northern  Railway  v.  Shepherd,  14 
Eng.  Law  &  Eq.  367 ;  Riley  v.  Horn,  5  Bing.  217.  He  may 
require  notice  of  the  value,  and  a  reasonable  sum  for  its  car- 
riage. Moses  v.  Boston  &  Me.  R,  R.  Co.,  24  N.  H.  71 ;  but  see 
Crouch  v.  The  London  &  North  Western  Railway  Co.,  25  Eng. 
Law  &  Eq.  287  ;  S.  C,  2  Car.  &  K.  789  ;  and  see  generally,  Por- 
cher  v.  North  Eastern  R.  R.  Co.,  14  Rich.  (S.  C.)  184  ;  Batson 
v.  Donovan,  4  Barn.  &  Aid.  32  ;  Parker  v.  Great  Western  Rail- 
way Co.,  7  Man.  &  G.  253  ;  Story  on  Bailm.,  §  508.  To  conceal 
the  true  value  of  an  article,  and  to  give  it  a  mean  appearance, 
such  as  boxing  a  valuable  diamond  breast-pin  in  a  manner  to 
make  the  carrier  think  it  of  trifling  value  and  prevent  inquiries 
by  the  carrier,  is  a  fraud  which  will  discharge  the  carrier  from 
liability.  Southern  Express  Co.  v.  Everett,  37  Ga.  688.  So  of 
sending  money  in  a  similar  manner.  Chicago,  etc.,  R.  R.  Co.  v. 
Thompson,  19  111.  578.  A  person  delivering  a  package  to  a 
ccmmon  carrier  need  not  disclose  its  value,  unless  an  inquiry  is 
made  on  the  subject  by  the  carrier.  Phillips  v.  Earle,  8  Pick. 
182;  but  false  answers,  or  concealment  or  deception,  will  dis- 
charge the  carrier.  lb. ;  see  post,  29,  30,  art.  4,  §  2. 

§  2.  When  liability  begins.    The  liability  of  a  common  carrier 
as  such  does  not  commence  until  the  goods  are  delivered,  either 
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to  him  or  to  his  authorized  agent,  for  transportation,  and  ac- 
cepted. BlancTiard  v.  Isaacs,  3  Barb.  388;  Rogers  v.  Wheeler, 
52  N.  Y.  (7  Sick.)  262  ;  Grosvenor  v.  New  York  Central  R.  R.  Co., 
39  N.  Y.  (12  Tiff.)  34  ;  S.  C,  5  Abb.  (1ST.  S.)  345.  But  the  delivery 
may  be  either  actual  or  constructive.  lb.;  Trowbridge  v.  Cha- 
pin ,  23  Conn.  595  ;  and  it  is  held,  that  if  a  common  carrier 
agrees  that  property  intended  for  transportation  by  him  may  be 
deposited  at  a  particular  place,  without  any  express  notice  to 
him,  such  deposit  merely  would  amount  to  constructive  notice, 
and  a  sufficient  delivery.  Merriam  v.  Hartford,  etc.,  R.  R.  Co., 
20  Conn.  354 ;  see  Moses  v.  Boston  &  Maine  R.  R.  Co.,  4  Fost. 
(N.  H.)  71 ;  Woods  v.  Devin,  13  111.  746  ;  Fitcltburg  &  Worcester 
R.  R.  Co.  v.  Hanna,  6  Gray,  539  ;  Salinger  v.  Simmons,  57 
Barb.  513 ;  Houston  &  Texas  C.  R.  Co.  v.  Hodde,  42  Tex.  467 ; 
but  see  Wells  v.  Wilmington  R.  R.  Co.,  6  Jones  (N.  C.)  Law,  47; 
Packard  v.  Getman,  6  Cow.  757.  The  liability  of  the  carrier  is 
fixed  by  accepting  the  property  to  be  transported,  and  the  ac- 
ceptance is  complete  whenever  the  property  comes  into  his  pos- 
session with  his  assent.  Illinois,  etc.,  R.  R.  Co.  v.  Smyser,  38 
111.  354.  And  it  is  not  necessary  that  the  goods  should  be 
entered  on  a  way-bill  or  freight-list,  or  that  any  written  memo 
randum  should  be  made  ;  for  this  is  only  evidence  of  the  con- 
tract which  may  be  shown  by  other  testimony.  lb. ;  Citizens' 
Bank  v.  Nantucket  Steamboat  Co.,  2  Story,  16,  35;  Parker  v 
Great  Western  Railway  Co.,  7  Man.  &  Gran.  253 ;  Shelton  v. 
Merchants'  Dispatch  Trans.  Co.,  4  Jones  &  Sp.  (N.  Y.)  527 ; 
Landes  v.  Pacific  R.  R.  Co.,  50  Mo.  346.  While  the  goods  are 
still  in  charge  of  the  owner  or  his  representative,  the  delivery  to 
the  carrier  is  not  complete  {Brind  v.  Dale,  8  Can*.  &  P.  207 ; 
Reed  v.  Philadelphia,  etc.,  R.  R.  Co.,  3  Houst.  [Del.]  176) ;  and 
it  sometimes  becomes  a  difficult  question  of  fact,  as  to  whether 
goods  have  been  so  delivered  to  a  carrier  as  to  be  in  his  custody 
and  under  his  control,  or  whether  they  still  continue  under  the 
control  of  the  owner  or  his  servant.  See  Tower  v.  Utica,  etc..  R. 
R.  Co.,  7  Hill,  47  ;  Trowbridge  v.  Chapin,  23  Conn.  595  ;  For d 
v.  Mitchell,  21  Ind.  54  ;  Gattorno  v.  Adams,  12  C.  B.  (N.  S.)  560. 
Dibble  v.  Brown,  12  Ga.  217.  If  the  goods  are  delivered  at  the 
usual  place  of  receiving  similar  articles,  and  the  fact  of  their 
delivery  be  known  to  the  carrier  or  his  agents,  there  can  be  no  ques- 
tion as  to  the  responsibility  of  the  carrier  to  the  end  of  his  route; 
for  he  is  bound  to  keep  the  goods  safeiy  after  delivery  to  him  foi 
carriage,  as  well  as  to  carry  safely.     Dale  v.  Hall,  1  Wils.  281 ; 
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Clarice  v.  Needles,  25  Perm.  St.  338 ;  Southern  Express  Co.  v, 
Newby,  36  Ga.  635.  But  if  the  goods  are  received  upon  the  premi- 
ses of  the  carrier,  to  await  orders  before  carriage  or  transportation, 
he  is  liable  as  warehouseman  only,  until  the  orders  are  received. 
Barron  v.  Mdredge,  100  Mass.  455  ;  Rogers  v.  W7ieeler,  52  N. 
Y.  (7  Sick.)  262 ;  Q  Neil  v.  N.  Y.  Central  &  Hudson  Elver  R.  R. 
Co.,  60  N.  Y.  (15  Sick.)  138;  and  see  Gilbert  v.  N.  Y.  Central  & 
Hudson  River  R.  R.  Co.,  4  Hun  (1ST.  Y.),  378;  S.  C,  6  S.  C. 
(T.  &  C.)  662.  In  other  words,  if  the  deposit  of  the  goods  on  a 
wharf  or  in  a  building  is  a  mere  accessory  to  the  carriage,  that 
is,  if  they  are  deposited  for  the  purpose  of  being  carried  with  - 
out  further  orders,  the  responsibility  of  the  carrier  begins  from 
the  time  they  are  received  ;  but  when  the  goods  are  deposited 
subject  to  the  further  order  of  the  owner,  the  case  is  otherwise, 
as  just  stated.  lb.;  Ladue  v.  Griffith,  25  N.  Y.  (11  Smith)  364; 
Blossom  v.  Griffin,  13  N.  Y.  (3  Kern.)  569;  Wade  v.  Wheeler, 
2  Lans.  (1ST.  Y.)  201 ;  S.  C.  affirmed,  47  N.  Y.  658 ;  Hickox  v. 
Naugatuck  R.  R.,  31  Conn.  281 ;  Chase  v.  Washburn,  1  Ohio 
St.  244 ;  Michigan,  etc.,  R.  R.  Co.  v.  Schurtz,  7  Mich.  515 ;  May- 
ing v.  Todd,  1  Stark.  72 ;  Watts  v.  Boston  &  L.  R.  Co.,  106 
Mass.  466  ;  see  Illinois  Central R.  R.  Co.  v.  McClellan,  54  111.  58. 
Generally,  a  delivery  to  a  servant  of  the  carrier  must  be  to  one 
authorized  to  receive  the  goods,  and  not  to  a  person  engaged  in 
the  discharge  of  other  duties.  Gleason  v.  Goodrich  Transp.  Co., 
32  Wis.  85  ;  Ball  v.  New  Jersey  Steamboat  Co.,  1  Daly  (N.  Y.), 
491.  Thus,  a  delivery  to  any  one  of  a  ship's  crew  is  insufficient, 
they  not  being  authorized  agents  for  that  purpose.  Leigh  v. 
Smith,  1  Carr.  &  P.  638.  And  the  delivery  of  a  package  to  the 
driver  of  a  stage  coach,  who  had  no  authority  to  receive  and 
enter  it  on  a  way-bill,  but  who  consented  to  carry  it  on  to  the 
next  agent,  and  have  it  entered,  was  held  to  be  no  delivery  to 
the  carrier.  Blanchard  v.  Isaacs,  3  Barb.  388 ;  and  see  Bur- 
roughs v.  Norwich,  etc.,  R.  R.  Co.,  100  Mass.  26.  But  proof 
that  a  person  employed  by  and  acting  as  the  agent  of  the  carrier, 
received  and  accepted  the  goods,  is  held  sufficient ;  although  he 
is  proved  to  have  been  the  ticket  agent,  and  not  the  baggage  or 
freight  agent  of  the  carrier.  Rogers  v.  Long  Island  R.  R.  Co.y 
2  Lans.  (N.  Y.)  269  ;  S.  C,  38  How.  289  ;  Same  v.  Same,  1  S.  C, 
(T.  &  C.)  396  ;  56  N.  Y.  (11  Sick.)  620 ;  49  N.  Y.  (4  Sick.)  655;  see 
Ball  v.  N.  J.  Steamboat  Co.,  1  Daly  (N.  Y.),  491.  So,  if  the  car- 
rier directs  goods  to  be  sent  to  a  particular  booking  office,  he  is 
answerable  for  the  negligence  of  his  booking-office  keeper.    Cul- 
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pepper  v.  Good,  5  Carr.  &  P.  380.  The  defendants,  who  were 
common  carriers  between  ISTew  York  and  Philadelphia,  in  con- 
ducting their  business,  kept  two  offices  in  the  former  city,  in  one 
of  which  they  were  in  the  habit  of  receiving,  and,  if  requested, 
locking  up  the  baggage  of  persons  intending  to  take  passage  in 
the  next  boat  that  should  depart;  and  the  plaintiff,  intending  to 
proceed  on  his  journey  by  the  next  boat,  delivered  his  baggage 
at  this  office,  where  it  was  received  by  the  defendants'  servant  or 
agent,  with  full  knowledge  of  the  purpose  for  which  it  was 
delivered.  The  baggage  was  lost  before  the  departure  of  the 
next  boat.  Upon  this  statement  it  was  considered  quite  clear, 
that  the  plaintiff's  baggage  was  in  the  possession  of  the  defend- 
ants, as  common  carriers,  and  that  they  were  answerable,  in 
that  character,  for  the  safe- keeping  of  the  property;  and  that 
their  liability  existed  independently  of  any  other  contract, 
express  or  implied,  for  the  safe-keeping  of  the  property,  and 
without  regard  to  any  question  of  negligence.  Camden,  etc., 
Trans.  Co.  v.  Belknap,  21  Wend.  354 ;  see  Gleason  v.  Goodrich 
Trans.  Co.,  32  Wis.  85.  Delivery  to  the  clerk  of  a  steamboat 
company  when  not  at  his  office  is  held  insufficient  (Cronkite  v. 
Wells,  32  N.  Y.  [5  Tiff.]  247);  and  so  of  a  delivery  to  a  deck  hand 
on  a  steamboat.  Trowbridge  v.  Chapin,  23  Conn.  595 ;  see 
Wells  v.  Wilmington,  etc.,  R.  R.,  6  Jones  (IN".  C.),  47. 

The  delivery  of  goods  to  a  ship  or  vessel  is  held  complete,  so 
as  to  bind  the  owner  as  a  common  carrier  when  the  delivery  is 
made  to  the  master,  mate  or  other  agent  of  the  owner,  alongside 
of  his  vessel,  or  on  the  wharf,  or  on  a  lighter,  to  be  taken  to  the 
vessel.  See  Greenwood  v.  Cooper,  10  La.  Ann.  796  ;  TJie  Oregon, 
Deady,  179  ;  The  Bark  Edwin,  1  Sprague,  477 ;  S.  C,  24  How. 
386  ;  Cobban  v.  Downe,  5  Esp.  41 ;  British  Columbia,  etc.,  Co.  v. 
Nettleship,  L.  R.,  3  C.  P.  499.  But  where  goods  are  delivered  to 
the  master  of  a  vessel  under  a  charter,  the  charter  providing  and 
paying  the  officers  and  crew,  the  owner,  in  such  case,  is  no  more 
responsible  to  the  shippers  for  the  goods  delivered,  than  if  he 
had  sold  the  ship.  Reynolds  v.  Tappan,  15  Mass.  370  ;  Frazer 
v.  Marsh,  13  East,  238  ;  see  post,  Charter-party.  So  the  owner 
of  a  ferry,  who  has  leased  it,  cannot  be  held  liable  for  the  loss 
of  goods  in  crossing  the  ferry,  where  the  goods  were  delivered 
to  the  lessee  in  possession.  Ladd  v.  Chotard,  1  Minor  (Ala.), 
366.  And  where  a  shipper  contracts  with  the  master  of  a  steam- 
boat, knowing  that  the  latter  receives  the  goods  on  his  own 
account,  as  a  part  of  his  privilege,  and  not  in  his  character  of 
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agent  for  the  owners,  the  owners  are  not  liable  for  goods  deliv« 
ered  by  the  shipper  to  the  master.  Sewell  v.  Allen,  2  Wend. 
327  ;  S.  C,  6  id.  335 ;  and  see  May  all  v.  Boston  &  Maine  R.  R.,  19 
N.  H.  122  ;  Walter  v.  Brewer,  11  Mass.  370  ;  King  v.  Lenox,  19 
Johns.  235. 

A  ferryman  has  been  held  liable  as  a  common  carrier  for  the 
safety  of  a  carriage,  as  soon  as  it  is  fairly  on  the  drop  or  slip  of 
a  flat ;  and  although  it  be  driven  by  the  owner's  servant,  it  is  in 
the  ferryman's  possession,  and  he  is  liable  for  any  subsequent 
damage  that  happens  to  it  or  to  the  horses.  Miles  v.  James,  1 
McCord  (S.  C),  157  ;  Cohen  v.  Hume,  id.  439.  The  carriage  and 
horses,  injured,  of  a  person,  so  passing  a  ferry,  are  not  mere 
appendages  of  the  person.  lb.  ;  Wilsons  v.  Hamilton,  4  Ohio 
St.  722  ;  but  see  White  v.  Winnisimmet  Co.,  7  Cush.  155,  where 
it  is  held,  that  a  traveler,  who  drives  his  horse  and  wagon  on 
board  a  ferry-boat,  pays  the  usual  toll  for  their  transportation, 
selects  a  place  for  himself  and  retains  the  custody  of  his  horse, 
without  committing  him  to  the  care  of  the  ferryman  or  his  ser- 
vants, or  signifying  any  wish  or  purpose  so  to  do,  is  bound  to 
use  ordinary  care  and  diligence  in  the  custody  of  his  horse  to 
prevent  the  loss  or  injury  of  his  property,  by  his  horse  taking 
fright  or  becoming  restless.  And  if  he  neglects  his  duty  in  this 
respect,  so  that  his  property  be  injured,  the  proprietors  of  the 
ferry  are  not  responsible  for  the  loss  thus  occasioned.  And  see 
Brind  v.  Dale,  8  Carr.&  P.  207.  But  for  culpable  negligence  on 
the  part  of  a  ferryman  in  not  providing  a  safe  landing  place,  he 
is  liable.  Willoughby  v.  Horrige,  16  Eng.  Law  &  Eq.  437  ;  12 
C.  B.  742 ;  see  also  Hazman  v.  Hoboken  Land,  etc.,  Co.,  50  JSf. 
Y.  (5  Sick.),  53  ;  S.  C.  again,  2  Daly,  130. 

Where  there  is  an  evident  intention  on  the  part  of  the  bailor 
not  to  trust  the  carrier  with  the  custody  of  the  goods,  he  will  not 
be  held  liable.  lb. ;  Leigh  v.  Smith,  1  Carr.  &  P.  640 ;  as  if  the 
servant  of  the  bailor  be  sent  with  the  goods  to  take  charge  of 
them.  Storr  v.  Crowley,  McClel.  &  Younge,  129, 138  ;  Robinson 
v.  Dunmore,  2  Bos.  &  Pul.  419  ;  Schieffelin  v.  Harvey,  6  Johns. 
170;  White  ^.Winnisimmet  Co.,  7  Cush.  156  ;  but  see  Cohenv. 
Hume,  1  McCord  (S.  C),  439 ;  Hollister  v.  Noiolen,  1 9  Wend. 
234.  So  if  the  goods  be  placed  in  the  vehicle  of  a  common  car 
rier,  without  notice  or  knowledge  on  his  part,  or  that  of  his 
servants  or  agents,  there  has  been  no  proper  bailment  of  them  tc 
the  carrier,  and  he  would  not  be  liable  for  the  loss  of  them. 
Selway  v.  Holloway,  1  Ld.  Raym.  46 ;  Leigh  v.  Smith,  1  Carr.  & 
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P.  640 ;  and  see  Grosvenor  v.  New  YorJc  Central  R.  R.  Co.,  39 
N.  Y.  (12  Tiff.)  345;  S.  C,  5  Abb.  (N.  S.)  345;  Sunderland  v. 
Westcott,  2  Sweeny  (N.  Y.),  260 ;  S.  C.,  40  How.  468.  So  of  a 
delivery  of  goods  upon  the  premises  of  a  carrier,  without 
notice  to  any  proper  agent  of  the  carrier,  which  is  not  enough  to 
charge  the  carrier.  Salinger  v.  Simmons,  57  Barb.  513 ;  S.  C,  2 
Lans.  325 ;  8  Abb.  (N.  S.)  409. 

A  delivery  by  the  bailor  or  owner  of  the  goods  should  ordi- 
narily be  made  at  the  time  and  place  designated  by  the  carrier's 
notice,  or  by  usage,  in  order  to  render  the  carrier  liable.  But  if 
the  latter  receives  the  goods  at  a  different  time  or  place,  he  will 
be  regarded  as  waiving  the  conditions  fixed  by  notice  or  usage, 
and  will  be  held  responsible.  Pickford  v.  Grand  Junction 
Railway  Co.,  12  Mees.  &  Wels.  766  ;  Phillips  v.  Earle,  8 
Pick.  182.  Thus,  where  a  carrier  accepted  goods,  although 
upon  a  day  of  the  week  which  he  had  by  a  previous  hand- 
bill excepted  from  the  days  whereon  he  would  receive  and 
be  responsible  for  the  care  of  goods  of  the  kind  taken,  he 
was,  nevertheless,  held  resjDonsible.  Reed  v.  Philadelphia,  etc., 
R.  R.  Co.,  3  Houst.  (Del.)  176;  and  see  Truax  v.  Philadelphia, 
etc.,  R.  R.  Co.,  id.  233.  In  New  York  a  contract  for  the  trans- 
portation of  goods  made  on  Sunday,  and  a  delivery  of  the  prop- 
erty to  the  carrier  on  that  day,  do  not  exempt  the  carrier  from 
liability  for  the  loss  of  the  goods.  Merritt  v.  Earle,  31  Barb. 
38 ;  S.  C.  affirmed,  29  N.  Y.  (2  Tiff.)  115. 


ARTICLE  IV. 

LIABILITIES   OF   CARRIERS. 

Section  1.  Nature  and  extent  of  liability.  Under  the  civil  law 
which  prevails  in  many  of  the  modern  countries  of  Europe,  and 
in  the  State  of  Louisiana,  common  carriers  "are  responsible  for 
theft  and  damage  caused  by  their  servants,  or  by  others  in  their 
employ  and  confidence  or  under  their  protection  ;  but  they  are 
not  responsible  for  thefts  committed  with  armed  force  or  other 
superior  power ;  and,  of  course,  they  are  exempted  from  losses 
by  mere  accident,  and  inevitable  casualty."  Story  on  Bailm.,  § 
489  ;  and  see  Elliott  v.  Rossell,  10  Johns.  1 ;  Hunt  v.  Morris,  6 
Mart.  (La.)  676;  Newman  v.  Smoker,  25  La.  Ann.  303.  Such 
also  appears  to  have  been  the  common  law  of  England  at  a  very 
early  period  (see  Jones  on  Bailm.,  103);  but  in  the  reign  of  Eliza- 
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betli  a  different  rule  was  adopted,  and  it  has  for  a  great  length  of 
time  been  the  well-settled  law  of  England  that  a  common  carrier 
is  responsible  for  all  losses  except  those  occasioned  by  the  act 
of  God,  and  the  King's  enemies.  lb. ;  Proprietors  of  Trent  Nav- 
igation v.  Wood,  3  Esp.  127 ;  Coggs  v.  Bernard,  2  Ld.  Raym. 
909 ;  and  see  Friend  v.  Woods,  6  Gratt.  (Va.)  189 ;  Mershon  v. 
Hobensack,  2  Zabr.  (N.  J.)  372 ;  Lewis  v.  Ludwick,  6  Cold.  (Tenn.) 
368 ;  Fish  v.  Chapman,  2  Kelly  (Ga.),  349.  And  the  reason 
assigned  for  the  strictness  of  this  rule  is,  that  otherwise  "these 
carriers  might  have  an  opportunity  of  undoing  all  persons  that 
had  any  dealings  with  them  by  combining  with  thieves,  etc.,  and 
yet  doing  it  in  such  a  clandestine  manner  as  would  not  be  pos- 
sible to  be  discovered."  Lord  Holt,  in  Coggs  v.  Bernard,  2  Ld. 
Raym.  909 ;  and  see  Riley  v.  Home,  5  Bing.  217  ;  The  Maria, 
4  Rob.  Adm.  348 ;  Orange  County  Bank  v.  Brown,  9  Wend.  85, 
114 ;  Thurman  v.  Wells,  18  Bark  500,  514.  The  English  rule 
prevails  generally  in  this  country  as  a  part  of  the  common  law 
of  the  land.  See  Thomas  v.  Boston,  etc.,  R.  R.,  10  Mete.  (Mass.) 
476 ;  Crosby  v.  Fitch,  12  Conn.  419 ;  Eagle  v.  White,  6  Whart. 
(Penn.)  517 ;  Powell  v.  Mills,  30  Miss.  231 ;  Central  R.  &  B.  Co- 
v.  Bines,  19  Ga.  203;  Swindler  v.  Hilliard,  2'Rich.  (S.  C.)  286. 
And  by  this  law  the  common  carrier,  whether  by  land  or 
water,  is  held  responsible  to  the  owner  for  all  loss  and  dam- 
age of  the  property  intrusted  to  his  care,  whether  it  arises 
from  his  own  negligence  or  that  of  his  servants,  or  of  third 
persons ;  or  whether  it  be  done  by  the  tortious  acts  of  himself  or 
of  others,  who  are  not  the  public  enemies ;  or  whether  it  be  by 
unavoidable  accident,  not  caused  by  the  immediate  act  of  God. 
Against  all  such  losses  the  carrier  is  an  insurer,  and  he  must 
make  them  good,  whatever  may  be  their  extent ;  and  it  is  no 
answer  to  the  claim  of  the  owner,  that  he  has  done  the  best  he 
could.  Kiff  v.  Old  Colony,  etc.,  Railway  Co.,  117  Mass.  591 ;  S.  C, 
19  Am.  Rep.  429 ;  Edwards  v.  White  Line  Transit  Co.,  104  id.  159 ; 
S.  C.,6  Am.  Rep.  213 ;  Bohannan  v.  Hammond,  42  Cal.  227;  Emery 
v.  Hersey,  4  Me.  411 ;  Daggett  v.  Shaw,  3  Mo.  264  ;  Turnery.  Wil- 
son,! Yerg.  (Tenn.)  340;  Smyrl  v.  Niolon,  2  Bailey  (S.  C),  421  ; 
Howev.  Oswego,  etc.,  R.  R.  Co.,  56  Barb.  121  ;  Boyle  v.  3P Laugh- 
lin,  4  Harr.  &  J.  (Md.)  291 ;  Morrison  v.  Davis,  20  Penn.  St.  171 ; 
Railroad  Company  v.  Reeves,  ]  0  Wall.  176,  189  ;  Hannibal  R. 
R.  v.  Swift,  12  id.  262  ;  New  Brunswick  Co.  v.  Tiers,  24  N.  J. 
(Law)  697.  In  vindication  of  the  common-law  doctrine  here 
stated,  there  is  said  to  be  less  hardship  in  the  case  of  the  carrier 
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than  has  sometimes  been  supposed  ;  for,  while  the  law  holds  him 
to  an  extraordinary  degree  of  diligence,  and  treats  him  as  an 
insurer  of  the  property,  it  allows  him,  like  other  insurers,  to 
demand  a  premium  proportioned  to  the  hazards  of  his  employ- 
ment. The  rule  is  founded  upon  a  great  principle  of  public 
policy  ;  it  has  been  approved  by  many  generations  of  wise  men  ; 
and,  if  the  courts  were  now  at  liberty  to  make,  instead  of  declar- 
ing, the  law,  it  may  well  be  questioned  whether  they  could  devise 
a  system,  which,  on  the  whole,  would  operate  more  beneficially. 
Bronson,  J. ,  in  Hollister  v.  Nowlen,  19  Wend.  234,  241 ;  and 
see  Fairchild  v.  Slocum,  19  id.  331 ;  McArthur  v.  Sears,  21 
id.  190 ;  Smyrl  v.  Niolon,  2  Bailey  (S.  C),  421. 

By  the  term  "act  of  God,"  in  its  legal  sense,  is  meant  such 
inevitable  accident  as  cannot  be  prevented  by  human  care,  skill, 
or  foresight ;  but  results  from  natural  causes,  such  as  lightning 
and  tempests/floods  and  inundations.  McHenry  v.  Railroad  Co., 
4  Harr.  (Del.)  448 ;  Chicago,  etc.,  Railway  Co.  v.  Sawyer,  69  111. 
285  ;  S.  C.,  18  Am.  Rep.  613.  If  the  "  act  of  God  "  is  to  excuse  the 
carrier,  it  must  be  a  direct  and  violent  act  of  nature,  wholly  un- 
connected with  human  agency.  Friend  v.  Woods,  6  Gratt.  (Va.) 
189  ;  Ferguson  v.  Brent,  12  Md.  33  ;  Coggs  v.  Bernard,  1  Smith's 
Lead.  Cas.  (7th  Am.  Ed.)  418.  And  it  must  be  not  only  the  sole, 
but  the  immediate,  and  not  a  remote  cause  of  the  loss.  Merritt 
v.  Earle,  31  Barb.  38  ;  S.  C.  affirmed,  29  N.  Y.  (2  Tiff.)  115  ;  see 
also  Forward  v.  Pittard,  1  T.  R.  33 ;  Robertson  v.  Kennedy,  2 
Dana  (Ky.),  430  ;  Steele  v.  McTyer,  31  Ala.  676  ;  Coosa  River  v. 
Barclay,  30  id.  127  ;  M'  Arthur  v.  Sears,  21  Wend.  190  ;  Back- 
house v.  Sneed,  1  Murph.  (N.  C.)  173  ;  McCall  v.  Brock,  5  Strobh. 
(S.  C.)  119  ;  Hays  v.  Kennedy,  41  Penn.  St.  378  ;  Gordon  v.  Bu- 
chanan, 5  Yerg.  (Tenn.)  72  ;  Neal  v.  Saunderson,  2  Smedes  &  M. 
(Miss.)  572 ;  Fish  v.  Chapman,  2  Kelly  (Ga.),  349.  If  there  be 
any  co-operation  of  man,  or  any  admixture  of  human  means,  the 
injury  is  not,  in  a  legal  sense,  the  "act  of  God."  Michaels  v. 
N.  Y.  C.  R.  R.  Co.,  30  N.  Y.  (3  Tiff.)  564.  It  is,  therefore,  a  con- 
dition precedent  to  the  exoneration  of  common  carriers,  that 
they  should  have  been  in  no  default,  or  in  other  words,  that 
the  goods  of  the  bailee  should  not  have  been  exposed  to  the 
peril  or  accident  which  occasioned  the  loss,  by  their  own  mis- 
conduct,  neglect  or  ignorance.  For  though  the  immediate 
or  proximate  cause  of  a  loss,  in  any  given  instance,  may  have 
been  what  is  termed  the  "  act  of  God,"  or  inevitable  accident, 
yet  if  the  carrier  unnecessarily  exposes  the  property  to  such 

Vol.  II.- 


26  CARRIERS. 

accident,  by  any  culpable  act  or  omission  of  his  own,  he  is  not 
excused.  Crosby  v.  Fitch,  12  Conn.  410  ;  Williams  v.  Grant,  1 
id,  487 ;  New  Brunswick  Co.  v.  Tiers,  24  N.  J.  (Law)  697;  Camp- 
bell v.  Morse,  Harp.  (S.  C.)  468 ;  Read  v.  Spaulding,  5  Bosw- 
{N.  Y.)  395 ;  S.  C.  affirmed,  30  N.  Y.  (3  Tiff.)  630 ;  Klauber  v. 
American  Express  Co.,  21  Wis.  21 ;  Dunson  v.  N.  Y.  Central 
R.  R.  Co.,  3  Lans.  (N.  Y.)  265 ;  Bostwick  v.  Baltimore  and  Ohio 
R.  R.  Co.,  45  N.  Y.  (6  Hand)  712;  reversing  S.  C,  55  Barb.  137; 
Condict  v.  Grand  Trunk  Railway  Co.,  4  Lans.  (N.  Y.)  106 ;  S. 
C.  affirmed,  54  N.  Y.  (9  Sick.)  500.  A  carrier  is  not,  however, 
bound  to  provide  against  an  unprecedented  emergency,  such,  for 
instance,  as  a  greater  flood  than  was  ever  before  known  in  that 
locality,  unless  he  has  reason  to  suspect  that  such  emergency  is 
about  to  arise.  He  is  then  bound  to  take  such  precautionary 
measures  as  prudent  and  skillful  men  in  the  same  business, 
under  like  circumstances,  might  fairly  be  expected  to  use.  Nash, 
ville,  etc.,  R.  R.  Co.  v.  David,  6  Heisk.  (Tenn.)  261 ;  see  Balti- 
more, etc.,  R.  R.  Co.  v.  Morehead,  5  W.  Va.  293.  So,  in  con- 
trast with  the  stringent  doctrine  laid  down,  and  especially  that 
of  the  New  York  cases  just  cited,  it  has  been  held  that  the 
maxim,  causa  proxima,  non  remota  spectatur,  applies  as  well 
to  contracts  of  common  carriers  as  to  others ;  and  that  in  case 
of  a  loss  of  which  the  proximate  cause  is  the  "act  of  God,"  the 
common  carrier  is  excused,  though  his  own  negligence  or  laches 
may  have  contributed  as  a  remote  cause.  Denny  v.  New  York 
Central  R.  R.  Co.,  13  Gray  (Mass.),  481 ;  Railroad  Company  v. 
Reeves,  10  Wall.  176.  Thus,  where  goods  carried  in  a  canal 
boat  on  the  Pennsylvania  canal,  were  injured  by  the  wrecking 
of  the  boat,  caused  by  an  extraordinary  flood,  it  was  held,  that 
the  carriers  were  not  rendered  liable,  merely  by  the  fact  that 
when  the  boat  was  started  on  its  voyage  one  of  the  horses  at- 
tached to  it  was  lame,  and  that  in  consequence  thereof  such 
delay  occurred  as  prevented  the  boat  from  passing  the  place 
where  the  accident  happened,  beyond  which  place  it  would  have 
been  safe.  Morrison  v.  Davis,  20  Penn.  St.  171.  And  a  loss  of 
goods  by  a  jettison  rendered  necessary  by  a  violent  and  unusual 
storm  is  a  loss  by  "  act  of  God,"  within  the  exception  as  to  car- 
riers' liability,  notwithstanding  the  throwing  overboard  is  done 
by  the  immediate  agency  of  man.  Price  v.  Hartshorn,  44  Barb. 
655;  S.  C.  affirmed,  44  N.  Y.  (5  Hand)  94;  S.  C,  4  Am.  Rep.  645. 
It  has  been  held  that  an  "act  of  God,"  though  not  positive, 
but  negative  merely,  as  a  failure  of  wind,  excuses  the  carrier. 
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Thus,  where  a  vessel  was  beating  up  the  Hudson  river  against  a 
light  and  variable  wind,  and  being  near  shore,  and  while  changing 
her  tack,  the  wind  suddenly  failed,  in  consequence  of  which  she 
ran  aground  and  sunk,  it  was  held,  that  the  sudden  failure  of 
the  wind  was  the  act  of  God,  and  excused  the  master,  there 
being  no  negligence  on  his  part.  Colt  v.  3PMechen,  6  Johns, 
159-  but  see  1  Smith's  Lead.  Cas.  (7th  Am.  Ed.)  417.  The 
freezing  up  of  a  canal  or  river  is  not  an  interposition  of 
human  agency,  but  is  to  be  deemed  such  an  "act  of  God"  as 
excuses  a  loss  arising  therefrom,  unless  the  carrier  has  been 
guilty  of  negligence  in  the  care  of  the  property,  or  has  failed  to 
exercise  proper  forecast  in  anticipating  the  obstruction.  Loioe 
v.  Moss,  12  111.  477 ;  Parsons  v.  Hardy,  14  Wend.  215  ;  Worth 
v.  Edmonds,  52  Barb.  40 ;  Harris  v.  Rand,  4  N.  H.  259 ;  West 
v.  Steamboat  Berlin,  3  Iowa,  532 ;  Richards  v.  Gilbert,  5  Day 
(Conn.),  415.  And  the  same  is  true  in  the  case  of  an  extraordi- 
nary snow-storm  or  flood.  See  Briddon  v.  Great  Northern  Rail- 
way Co.,  28  Law  J.  (N.  S.)  Exch.  51 ;  Ballentine  v.  North  Mis- 
souri R.  R.,  40  Mo.  491 ;  Wallace  v.  Clayton,  42  Ga.  443 ;  Read 
v.  Spaulding,  5  Bosw.  395;  S.  C.  affirmed,  30  N.  Y.  (3  Tiff.)  630. 
A  loss  occasioned  by  a  boat's  running  on  an  unknown  snag  in 
the  usual  channel  of  a  river,  has  sometimes  been  referred  to  the 
"act  of  God"  so  as  to  excuse  the  carrier.  Williams  v.  Grant, 
1  Conn.  487 ;  Smyrl  v.  Nolon,  2  Bail.  (S.  C.)  421 ;  but  see,  contra, 
Friend  v.  Woods,  6  Gratt.  (Va.)  189.  And  running  upon  the 
mast  of  a  sunken  vessel  has  been  held  not  an  "act  of  God." 
Merritt  v.  Earle,  31  Barb.  38  ;  S.  C.  affirmed,  29  N.  Y.  (2  Tiff.) 
115 ;  see  Redpath  v.  Vaughan,  52  Barb.  489  ;  S.  C.  affirmed, 
48  N.  Y.  (3  Sick.)  655.  And  so,  of  a  collision  of  two  vessels  at 
sea,  although  no  fault  be  imputable  to  either.  Mershon  v. 
Hobensack,  2  Zabr.  (N.  J.)  372  ;  Plaisted  v.  B.  &  K.  Steam  Nav. 
Co.,  27  Me.  132 ;  see  Marsh  v.  Blythe,  1  McCord  (S.  C),  360 
A  common  carrier  is  held  liable  for  a  loss  caused  by  the  explo 
sion  of  a  steam  boiler.  Caldwell  v.  New  Jersey  Steamboat 
Co.,  56  Barb.  425;  S.  C.  affirmed,  47  N.  Y.  (2  Sick.)  282; 
Buckley  v.  Naumkeag  Steam  Cotton  Co.,  24  How.  386 ;  The 
Bark  Edwin,  1  Sprague,  477.  And  where  damage  was  done 
to  a  cargo  by  water  escaping  through  the  pipe  of  a  steam 
boiler,  in  consequence  of  the  pipe  having  been  cracked  by 
frost,  it  was  held,  that  this  was  not  an  "act  of  God,"  but 
negligence  in  the  captain,  in  filling  the  boiler  before  the  time  for 
heating  it,  although  it  was  the  practice  to  fill  over  night  when 
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the  vessel  started  in  the  morning.     Siordet  v.  Hall,  4  Bing.  607 ; 
and  see  McCall  v.  Brock,  5  Strobh.  (S.   C.)  119;  Richards  v. 
Gilbert,  5  Day  (Conn.),  415.    So,  if  goods  are  injured  by  freezing \ 
the  carrier  is  liable  if  he  could  have  prevented  them  from  freez- 
ing by  the  exercise  of  due  care  and  diligence.     Wolf  v.  Ameri- 
can Express  Co.,  43  Mo.  422  ;    Wing  v.  New  TorJc  &  Erie  R.  R. 
Co.,  1  Hilt.  (N.  Y.)  235;  see  Swetland  v.  Boston,  etc.,  R.  R.  Co., 
102  Mass.  276.     So,  he  is  responsible  for  a  loss  by  fire,  whether 
on  land  or  sea,  unless  it  is  occasioned  by  lightning.     Thorogood 
v.  Marsh,  1  Cow.   105 ;  Forward  v.  Pittard,  1  T.  R  2?  ;  Hyde 
v.  Trent  Nav.  Co.,  5  id.  389  ;  Cox  v.  Peterson,  30  Ala.   608 ; 
Chevallier  v.  Straham,  2  Tex.  115  ;  Graf  v.  Bloomer,  9  Penn. 
St.  114  ;  Morewood  v.  Pollok,  1  El.  &  Bl.  743 ;  S.  C,  18  Eng.  Law 
&Eq.  341.  See  Rawsonv.  Holland,  47  How. 292;  affirmed, 59  N.Y. 
(14  Sick.)  611.     Thus,  it  is  held  that  destruction  by  an  accidental 
fire,  not  caused  by  lightning,  is  not  the  "act  of  God,"  so  as  to 
excuse  a  carrier,  although  the  proximate  cause  of  the  burning 
of  the  goods  in  his  charge  was  a  sudden  gust  of  wind  diverting 
the  course  of  a  distant  fire,  so  as  to  drive  the  flames  in  the  direc- 
tion of  and  upon  the  goods.    Miller  v.  Steam  Nav.  Co.,  13  Barb. 
361 ;  S.  C.   affirmed,  10  N.  Y.  (6  Seld.)  431 ;  see  Chamberlain  v. 
The  Western  Trans.  Co.,  44  N.  Y.  (5  Hand)  305 ;  S.  C,  4  Am. 
Rep.  681.     And  if  goods  are  destroyed  by  fire  after  being  placed 
on  a  wharf  where  the  carrier  had  no  right  to  place  them,  he  is 
responsible,  although  the  goods  were  shipped  under  a  bill  of 
lading  which  excepted  fire.     Steamboat  Sultana  v.  Chapman, 
5  Wis.  454;  and  see  Merchants'  Dispatch  Trans.  Co.  v.  Kahn, 
76  111.  520.     But  a  carrier  is  only  responsible  as  such  when  the 
goods  are  delivered  to  and  accepted  by  him  for  immediate  trans- 
portation in  the  usual  course  of  business.     If  delivered  to  await 
further  orders  from  the  shipper  before  carriage,  he  is,  while  they 
are  so  in  his  custody,  responsible  merely  as  a  warehouseman. 
O'Neill  v.  N.  Y.  Central,  etc.,  R.  R.  Co.,  60  N.  Y.  (15  Sick.)  138. 
Common  carriers  are  excused  from  liability  for  losses  caused 
by  the  "  king's  enemies  "  or  "public  enemy,"  by  which  expres- 
sions, in  a  legal  sense,  are  to  be  understood,  public  enemies  with 
whom  the  State  or  nation  is  at  war  ;  and  also  pirates  on  the  high 
seas,  who  are  the  enemies  of  all  mankind.     Coggs  v.  Bernard, 
2  Ld.  Raym.  909  ;  3  Kent's  Com.  216,  299;  Thomas  v.  Boston, 
etc.,  R.  R.  Co.,  10  Mete.  (Mass.)  472;  Russell  v.  Niemann,  17  C. 
B.  (N.  S  ^  163.     But  it  is  well  settled  that  losses,  occasioned  by 
robbery  on  the  highway,  or  by  the  depredations  and  violence  of 
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mobs,  rioters  and  insurgents,  are  not  deemed  losses  by  the  "  pub 
lie  enemy,"  such  as  will  excuse  the  carrier.  Boon  v.  Steam- 
boat Belfast,  40  Ala.  184  ;  King  v.  Shepherd,  3  Story,  349 ; 
Porcherv.  The  Northeastern  R.  R.  Co.,  14  Rich.  (S.  C.)  181; 
Morse  v.  Slue,  1  Vent.  190,  238.  It  is  held,  however,  that 
property  taken  from  a  carrier  by  the  military  forces  of  a 
State  in  rebellion  should  be  deemed  taken  by  the  "  public 
enemy."  Lewis  v.  LudwicTc,  6  Coldw.  (Tenn.)  368;  Express 
Company  v.  Kountze  Brothers,  8  Wall.  342 ;  Bland  v.  Adams 
Express  Co.,  1  Duv.  (Ky.)  232  ;  Philadelphia,  etc.,  R.  R.  Co.  v. 
Harper,  29  Md.  330 ;  see  Southern  Express  Co.  v.  Womack,  1 
Heisk.  (Tenn.)  256  ;  Nashmlle,  etc.,  R.  R.  Co.  v.  Estis,  7  id. 
622;  Patterson  v.  N.  C  R.  R.  Co.,  64  N.  C.  147;  Wallace  v. 
Sanders,  42  Ga.  486 ;  Spaids  v.  New  York,  etc.,  Steamship  Co.^ 
3  Daly,  (N.  Y.)  139. 

§  2.  Instances  of  liability.    Where  goods  are  shipped  with  the 
intent  to  smuggle  them,  but  the  carrier  is  ignorant  of  the  intent, 
and  is  in  no  way  implicated  therein,  yet  such  unlawful  intent 
forms  no  defense  to  an  action  by  the  shipper  against  the  carrier, 
for  the  loss  of  the  goods.    Donovan  v.  Compagnie  Generate 
Trans- Atlantique,  7  Jones  &  Sp.  (N.  Y.)  519  ;  and  see  Southern 
Express  Co.  v.  Palmer,  48  Ga.  85.     And  if  goods  exempt  from 
attachment  are  taken  from  a  carrier'  by  an  officer,  who  attaches 
them  as  the  property  of  the  owner,  it  is  no  defense,  to  an  action 
against  the  carrier  by  the  owner  for  a  failure  to  deliver  the  goods, 
that  they  were  taken  from  him  against  his  will,  and  without 
fraud  or  collusion  on  his  part,  or  that  he  was  ignorant  of  the 
nature  of  the  goods,  and  supposed  the  attachment  to  be  valid. 
Kiff  v.  Old  Colony,  etc.,  Railway  Co.,  117  Mass.  591 ;  S.  C,  19  Am. 
Rep.  429;  Edwards  v.  White  Line  Transit  Co.,  104 id.  159  ;  S.C.,  6 
Am.  Rep.  213.    A  carrier  is  bound  to  make  inquiry  as  to  the  value 
of  a  box  or  pacKage  delivered  to  him,  and  the  owner  must  answer 
at  his  peril ;  and  if  such  inquiry  is  not  made,  and  the  box  and 
package   is    received   for  such   price   for  transportation   as   is 
a«ked  with  reference  to  its  bulk,  weight  or  external  appearance 
the  carrier  is  responsible  for  the  loss,  whatever  may  be  its  value. 
Gorham  Manufacturing  Co.  v.  Fargo,  45  How.  (N.  Y.)  90  ;  S. 
C,  3  Jones  &  Sp.  434.     But  fraud,  imposition,  unfair  conceal- 
ment, or  disguise  of  the  package  will  relieve  the   carrier.  lb.  ; 
Warner  v.  Western  Trans.  Co.,  5  Robt.  (N.  Y.)  490 ;  Phillip* 
v.  Earle,  8  Pick.  182  ;  Orange  County  Bank  v.  Brown,  9  Wend. 
116 ;  Relf  v.  Ralph,  3  Watts  &  Serg.  21  ;  Edwards  v.  Sherratt, 
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East,  604.  Thus,  a  shipper  by  concealing  valuable  silks  and 
furs  in  a  bundle,  having  the  appearance  of  bedding  only,  and 
thereby  shipped  at  a  low  rate  of  freight,  releases  the  carrier 
from  liability  for  loss,  except  as  to  what  may  properly  be  termed 
bedding.  Chicago,  etc.,  B.  B.  Co.  v.  Shea,  6Q  111.  471  ;  and  see 
Southern  Express  Co.  v.  Everett,  57  Ga.  688  ;  see  ante,  18,   art. 

3,  §1. 

Where  a  carrier  employs  a  tow  boat  to  tow  his  vessel,  and  by 
the  negligence  of  those  in  charge  of  the  tow-boat,  damage  is 
done  to  the  property,  and  the  carrier  has  not  in  his  contract 
excepted  such  risks,  he  is  liable  to  the  owners  of  the  property. 
Merrick  v.  Brainard,  38  Barb.  574.  So  a  party  who,  with  no 
express  exception  against  any  perils,  contracted  to  ship  certain 
goods  from  one  seaport  to  another,  was  held  liable  for  the  loss 
of  a  portion  of  them,  by  the  breaking  of  the  tackle  of  a  crane 
used  for  transferring  the  goods  upon  lighters,  and  standing  on 
the  pier.  Knowles  v.  Babney,  105  Mass.  487;  and  see  BeMott  v. 
Bar  away,  14  Wend.  225.  Where  the  undertaking  of  a  carrier 
is,  that  persons  sending  grain  over  the  route  are  entitled  to 
have  the  empty  bags  returned  without  charge  for  freight,  this  is 
not  to  be  deemed  a  gratuitous  bailment,  so  as  to  exempt  the  car- 
rier from  liability  for  loss  of  the  bags,  except  that  arising  from 
gross  negligence.  The  freight  paid  on  the  full  bags,  is  a  consid- 
eration both  for  the  transportation  of  the  full  bags  and  the  return 
of  the  empty  ones.  Bierce  v.  Milwaukee,  etc.,  B.  B.  Co.,  23 
Wis.  387.  When  one  ships  goods  of  a  dangerous  character, 
such  as  nitro-glycerine,  it  is  his  duty  to  give  notice  of  their  dan- 
gerous nature  to  the  ship-owners,  or  the  person  who  receives  the 
goods  in  their  behalf;  and  the  omission  to  perform  that  duty  is 
an  act  of  negligence  which  renders  the  shipper  liable  for  the  con- 
sequences. Barney  v.  Burstenbinder,  7  Lans.  (N.  Y.)  210;  S. 
C,  64  Barb.  212 ;  Boston,  etc.,  B.  B.  Co.  v.  Shanley,  107  Mass. 
568 ;  Brass  v.  Maitland,  6  Ellis  &  Bl.  470  ;  see  Bierce  v.  Win- 
sor,  2  Sprague,  35. 

A  common  carrier  of  chattels  does  not  insure  them  against 
their  own  fault  or  the  fault  of  their  owner,  nor  against  damage 
caused  by  an  inherent  defect  in  the  chattels  carried,  or  by  a 
want  of  care  which  the  owner  was  bound  to  exercise.  Bixford 
v.  Smith,  52  N.  H.  355;  Warden  v.  Greer,  6  Watts,  425;  Leech 
v.  Baldwin,  5  id.  446  ;  Bowell  v.  Mills,  37  Miss.  691 .  Thus  he 
will  not  be  liable  for  Losses  from  leakage,  fermentation,  or  rot 
ting,  without  his  default  (lb.;  Hudson  v.  Baxendale,  2  H.  &  N. 
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575 ;  see  Chevaittier  v.  Palton,  10  Tex.  344) ;  or  for  injury  or 
damage  from  defective  packing  by  the  shipper.  See  Brind  v. 
Dale,  8  Carr.  &  P.  207;  Klauber  v.  Am.  Ex.  Co.,  21  Wis.  21 ; 
Stokes  v.  Saltonstall,  13  Pet.  181 ;  Hastings  v.  Pepper,  11  Pick. 
41 ;  Tyson  v.  Moore,  56  Barb.  442.  But  he  is  ordinarily  bound 
to  exercise  the  greatest  caution,  and  to  remedy  any  neglect  of 
the  shipper  when  he  perceives  it,  and  can  in  any  way  prevent  its 
ill  consequences.  And  if  goods  are  injured  by  any  cause  for 
which  he  is  not  responsible,  he  is  still  bound  to  take  all  proper 
and  reasonable  care  of  them,  to  preserve  them  from  farther 
injury.  If  the  goods  are  wet  he  should,  if  possible,  unpack  and 
dry  them  {Bird  v.  Cromwell,  1  Mo.  58 ;  Chouteaux  v.  Leech,  18 
Penn.  St.  224  ;  Blocker  v.  Whittenberg,  12  La.  Ann.  410) ;  though 
he  is  not  bound  to  delay  his  voyage  for  this  purpose.  Steam- 
boat Lynx  v.  King,  12  Mo.  272.  Nor  is  he  bound  to  repair 
injured  goods.  Charleston  Steamboat  Co.  v.  Bason,  Harper  (S. 
C.),  262.  But  it  has  been  held  that  if  hides  need  cleaning,  it 
is  his  duty  to  have  it  done.  Rogers  v.  Murray,  3  Bosw. 
(N.  Y.)  357.  A  package  or  box  marked  "  C.  O.  D."  requires  the 
carrier  to  collect  the  amount  marked  as  due  from  the  consignee, 
and  to  return  it  to  the  consignor  ;  and  the  carrier  will  be  held  to 
a  strict  performance  of  his  undertaking.  American  Express 
Co.  v.  Lesem,  39  111.  313 ;  Daylight  Burner  Co.  v.  Odlin,  51  N. 
H.  56  ;  S.  C,  12  Am.  Rep.  45  ;  and  see  Collender  v.  Dinsmore^ 
55  N.  Y.  (Sick.)  200.  An  express  company  receiving  a  draft  for 
collection  should,  in  case  of  non-paj^ment,  give  due  notice  to  the 
person  from  whom  it  was  received,  and  is  liable  for  the  damage 
caused  by  a  neglect  to  do  so.  Lienan  v.Dinsmore,  3  Daly,  365  ; 
41  How.  97  ;  10  Abb.  (1ST.  S.)  209  ;  see  also  Gibson  v.  American 
M.  U.  Exp.  Co.,  1  Hun,  387  ;  S.  C,  3  S.  C.  (T.  &  C.)  501.  An 
express  company  which  gives  a  receipt  for  goods  to  be  forwarded 
by  a  particular  steamer  is  bound  to  forward  them  by  that  steamer, 
and  if  that  fails  to  go,  it  cannot  forward  them  "  by  any  other 
usual  customary  and  proper  mode  of  conveyance."  Goodrich 
v.  Thompson,  44  N.  Y.  (5  Hand)  324  ;  4  Rob.  75.  If  the  vessel 
fails  to  go,  it  is  the  duty  of  the  carrier  to  notify  the  shippers  and 
await  their  instructions.  lb.  A  contract  by  a  carrier  to  carry 
goods  by  "  all  rail "  requires  the  carrier  to  conform  to  the  con- 
tract if  practicable.  Maghee  v.  Gamden  &  Amboy  E.  B.  Co.,  45 
N.  Y.  (6  Hand)  514. 

§  3.  Liability  in  respect  to  animals.    The  rule  of  the  common 
law  which  makes  a  common  carrier  responsible  for  the  safe  car- 
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riage  and  delivery  of  property  intrusted  to  his  care,  unless  he  is 
prevented  by  the  act  of  God,  or  of  the  public  enemy,  is  not 
applied  in  its  full  extent  to  the  carriage  of  live  freight.  In  the 
transportation  of  such  freight,  in  the  absence  of  negligence, 
the  carrier  is  relieved  from  responsibility  for  such  injuries  as 
occur  in  consequence  of  the  vitality  of  the  freight.  Penn  v. 
Buffalo  and  Erie  R.  R.  Co.,  49  N.  Y.  (4  Sick.)  204;  S.  C,  10 
Am.  Rep.  355 ;  Or  agin  v.  N  Y.  C.  R.  R.  Co.,  51  N.  Y.  (6  Sick.)  61; 
Hall  v.  Renfro,  3  Mete.  (Ky.)  61.  This  qualification  of  the  gen- 
eral rule  is  in  principle  only  an  application  to  live  freight  of  the 
familiar  rule  which  relieves  the  carrier  from  responsibility  where 
chattels  perish  by  natural  decay,  or  the  inherent  defects  of  mer- 
chandise destroy  its  value.  Animals  may  injure  or  destroy 
themselves,  or  each  other  ;  or  they  may  die  from  fright  or  starva- 
tion, because  they  refuse  to  eat,  or  they  may  die  from  heat  or 
cold.  In  all  such  cases  the  carrier  is  relieved  from  responsibility 
if  he  can  show  that  he  has  provided  all  suitable  means  of  trans- 
portation, and  exercised  that  degree  of  care  which  the  nature  of 
the  property  requires.  lb.;  Smith  v.  New  Haven,  etc.,  R.  R.  Co., 
12  Allen,  531 ;  Illinois  Cent.  R.  R.  Co.  v.  Hall,  58  111.  409 ;  Lake 
Shore,  etc.,  R.  R.  Co.  v.  Perkins,  25  Mich.  329  ;  S.  C,  12  Am. 
Rep.  275  ;  Blower  v.  Great  Western  Railway  Co.,  L.  R.,  7  C.  P. 
655 ;  Kendall  v.  London,  etc.,  Railway  Co.,  L.  R.,  7  Ex.  373 ; 
Richardson  v.  North  Eastern  Railway  Co.,  L.  R.,  7  C. 
P.  75 ;  S.  C,  1  Eng.  Rep.  126 ;  see  Carr  v.  Lancashire  and  7. 
Railroad  Co.,  7  Ex.  707;  Palmer  v.  Grand  Junction  Rail- 
way, 4  Mees.  &  Wels.  749;  Wilson  v.  Hamilton,  4  Ohio  (N. 
S.),  722;  Evans  v.  Dunbar,  117  Mass.  5±6;  Bankard  v.  Bal- 
timore, etc.,  R.  R.  Co.,  34  Md.  197;  S.  C,  6  Am.  Rep.  321  ; 
Michigan  Southern,  etc.,  R.  R.  Co.  v.  McDonough,  21  Mich. 
165  ;  S.  C,  4  Am.  Rep.  466.  Thus,  where  horses  or  other  ani- 
mals are  being  transported  by  water,  and,  in  consequence  of 
a  storm,  they  break  down  the  partitions  between  them,  and  by 
kicking  each  other  some  of  them  are  killed,  the  carrier  will  be 
excused  Gabay  v.  Lloyd,  3  B.  &  C.  793;  Lawrence  v.  Aber- 
dein,  5  B.  &  Aid.  107 ;  and  see  Fendall  v.  London,  etc.,  Rail- 
way Co.,  L.  R.,  7  Ex.  373.  In  such  case  it  will  be  deemed  a  loss 
by  "perils  of  the  sea."  lb.  But  carriers  by  water  were  held 
liable  for  the  loss  of  animals,  which,  at  a  difficult  point  of  navi- 
gation, they  sent  on  shore,  to  lighten  the  boat,  and  which  strayed 
away  through  negligence  of  those  in  charge  of  the  boat.  Pitre 
v.  Offutt,  21  La.  Ann.  679.    If  a  railroad  company  refuses  to  ad- 
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mit  a  dog  into  a  passenger  car  with  his  owner,  and  the  latter 
delivers  it  to  the  baggage  master  of  the  train,  and  pays  him  for 
its  transportation,  in  accordance  with  the  company's  regula- 
tions, and  the  dog  is  lost  through  the  negligence  of  the  bag- 
gage master,  the  company  will  be  liable  for  the  value  of  the 
dog.  Cantling  v.  St.  Joseph  R.  R.  Co.,  54  Mo.  385  ;  S.  C, 
14  Am.  Rep.  478.  So,  where  a  dog  was  delivered  to  the  carrier, 
in  a  string,  and  during  the  transit  the  dog  escaped,  the  car- 
rier was  held  liable ;  because  he  had  the  means  of  seeing 
that  the  animal  was  insufficiently  secured,  and  he  was  bound  to 
lock  up  the  animal,  or  take  other  proper  means  to  secure  it. 
Stuart  v.  Crawley,  2  Stark.  323.  And  it  has  been  held,  that,  if  a 
horse  escape  from  his  fastenings  on  board  of  a  boat,  and  is  lost 
in  the  river,  the  boat  owners  are  liable ;  for  the  horse  must  have 
been  negligently  fastened,  or  the  loss  would  not  have  happened, 
and  prima  facie,  this  negligence  is  attributable  to  the  owners  of 
the  boat  or  their  servants.  Porterfield  v.  Humphreys,  8  Humph. 
(Tenn.)  497. 

And  in  general,  if  there  be  no  special  agreement,  the  carrier 
is  responsible  for  any  injury  which  can  be  prevented  by  fore- 
sight, vigilance  and  care,  although  arising  from  the  conduct  of 
the  animals.  Clarice  v.  Tlie  Rochester,  etc.,  R.  R.  Co..  14  N.  Y. 
(4  Kern.)  570;  see  also  Kansas  Pacific  Ry.  Co.  v.  Nichols,  9 
Kans.  235  ;  S.  C,  12  Am.  Rep.  494.  And  the  fact  that  the  owner 
accompanies  the  animals  carried  does  not  prove  conclusively,  if 
at  all,  that  he  was  to  attend  to  their  safety  during  the  journey, 
lb  ;  and  see  Harris  v.  Northern  Indiana  R.  R.  Co.,  20  N.  Y.  (6 
Smith)  232 ;  Smith  v.  New  Haven,  etc.,  R.  R.  Co.,  12  Allen,  531j 
Ohio,  etc.,  R.  R.  Co.  v.  Dunbar,  20  111.  623.  But  >vhere  a  person 
charters  an  entire  car  for  the  carriage  of  his  cattle,  and  superin- 
tends the  loading  of  the  car,  the  carrier  is  not  liable  for  a  damage 
sustained  by  improper  loading.  East  Tennessee,  etc.,  R.  R.  v. 
Whittle,  27  Ga.  535.  If  a  railroad  company  permits  straw  or 
other  combustible  materials  to  be  used  as  bedding  for  live  stock 
in  their  cars,  and  a  fire  originates  therefrom,  by  which  the  ani- 
mals are  injured,  it  is  held  to  be  such  negligence  as  will  render 
the  company  liable  for  the  loss  sustained,  although  the  straw 
was  put  in  with  the  consent  of  the  owner  of  the  stock.  Powell 
v.  Penn.  R.  R.  Co.,  32  Perm.  St.  414.  It  is  the  duty  of  car- 
riers of  live  stock  to  furnish  vehicles  adapted  to  the  purpose ; 
but  where  the  owner  of  cattle  makes  his  own  selection  from  the 
vehicles  of  the  carrier,  under  circumstances  charging  him  with 
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knowledge  of  their  capabilities  and  defects,  the  carrier  is  not 
responsible  for  any  injury  which  results  exclusively  from  those 
defects.  Harris  v.  Northern  Indiana  R.  R.  Co.,  20  N.  Y.  (6 
Smith)  232. 

§  4.  Liability  for  deviation  and  delay.  A  common  carrier  is 
bound  to  pursue  the  usual  and  ordinary  route ;  and  if  he  un- 
necessarily deviates  from  that  route,  he  will  be  liable  for  any 
injury  to  the  goods  which  may  be  thereby  occasioned.  Hand 
v.  Baynes,  4  Whart.  (Penn.)  204 ;  Crosby  v.  Fitch,  12  Conn.  410 ; 
Powers  v.  Davenport,  7  Blackf.  (Ind.)  497;  Phillips  v.  Brigham, 
26  Ga.  617.  And  if  one  of  two  ways  is  more  hazardous  than 
the  other,  the  carrier  takes  the  more  hazardous  way  at  his  own 
risk.  Lawrence  v.  McGregor,  Wright  (Ohio),  193.  A  carrier  is 
likewise  bound  to  carry  the  goods  to  their  destination  without 
unreasonable  delay,  in  the  absence  of  any  stipulation  as  to  time. 
Harris  v.  Northern  Indiana  R.  R.  Co.,  20  N.  Y.  (6  Smith)  232; 
Smith  v.  Whitman,  13  Mo.  352  ;  Rome  R.  R.  Co.  v.  Sullivan,  14 
Ga.  277  ;  Illinois  Central  R.  R.  Co.  v.  Owens,  53  111.  391 ;  Taylor 
v.  Great  Northern  Railway  Co.,  L.  R.,  1  C.  P.  385 ;  Fenwick  v.. 
Schmalz,  L.  R.,  3  C.  P.  313.  And  causes  which  will  excuse  him 
from  the  performance  of  his  duty  to  carry  within  the  usual  or 
ordinary  period  must  occur  without  his  fault  or  the  fault  of  his 
agents,  servants  or  employees.  Blackstock  v.  New  York,  etc., 
R.  R.  Co.,  1  Bosw.  (N.  Y.)  77;  S.  C.  affirmed,  20  N.  Y.  (6 
Smith)  48.  He  cannot  excuse  his  delay  simply  because  of  an 
increased  expense  which  is  not  unforeseen  nor  entirely  unreason- 
able. Condict  v.  Grand  Trunk  R.  R.  Co.,  4  Lans.  106;  S.  C. 
affirmed,  54  N.  Y.  (9  Sick.)  500 ;  see  Deming  v.  Grand  Trunk 
R.  Co.,  48  N.  H.  455.  But  it  seems  that  he  would  be  excused 
for  any  reasonable  delay  caused  by  an  unusual  amount  of  freight, 
beyond  the  capacity  of  the  road  to  carry.  Wibert  v.  N  Y.  and 
Erie  R.  R.  Co.,  12  N.  Y.  (2  Kern.)  245 ;  and  see  Galena,  etc.,  R.  R. 
Co.  v.  Rae,  18  111.  488.  So,  unreasonable  delay  renders  him  liable 
only  for  actual  and  legitimate,  and  not  for  hypothetical  damages, 
nor  for  any  supposed  loss  incurred  in  an  illegal  traffic.  Gerhard  v. 
Neese,  36  Tex.  635.  And  it  is  held  that  neglect  or  delay  by  a  carrier 
to  forward  goods  delivered  to  him  for  transportation,  does  not  cre- 
ate a  liability  for  injury  to  the  goods  by  an  accident  excepted  in 
the  contract  of  carriage,  occurring  without  his  fault  during  his  pos- 
session of  the  goods  at  the  place  where  he  received  them,  although 
the  exposure  to  accident  would  not  have  happened  but  for  the 
delay.   Hoadley  v.  Northern  Transportation  Co.,  115  Mass.  304. 
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A  railroad  corporation  is  held  responsible  foi  damages  to  goods  by 
an  unreasonable  delay  in  transportation,  arising  from  the  refusal 
of  their  engineers  to  work,  although  such  conduct  could  not 
have  been  foreseen,  and  it  was  impossible  to  supply  their  places 
in  time.  Blackstock  v.  N.  Y.,  etc.,  R.  R.  Co.,  1  Bosw.  77;  S.  C. 
affirmed,  20  N.  Y.  (6  Smith)  48.  And  if  common  carriers  receive 
goods  with  orders  to  "  ship  immediately,"  and  the  goods  are 
stored  in  their  warehouse  on  account  of  the  obstruction  of  navi- 
gation and  there  consumed  by  fire,  they  are  liable  for  their  value. 
Clarke  v.  Needles,  25  Penn.  St.  338 ;  and  see  Western,  etc.,  Co. 
v.  Newhall,  24  111.  466  ;  Nudd  v.  Wells,  11  Wis.  407. 

Where  the  delay  is  caused  by  a  freshet,  and  the  carrier  has 
been  guilty  of  no  negligence,  he  will  be  relieved  from  responsi- 
bility for  damages  resulting  therefrom,  by  an  exception  to  his 
liability  for  losses  from  "perils  of  the  sea."  Lipford  v.  Char- 
lotte, etc.,  R.  R.,  7  Rich.  (S.  C.)  409  ;  see  also  Lord  v.  Midland 
Railway  Co.,  L.  R.,  2  C.  P.  339. 

§  5.  Burden  of  proof.  If  goods  have  been  delivered  to  the 
common  carrier  or  his  agent,  and  they  have  not  been  delivered 
by  him,  this  is  'prima facie  evidence  of  negligence  or  misconduct. 
Hastings  v.  Pepper,  11  Pick.  41 ;  Peck  v.  Weeks,  34  Conn. 
152  ;  Davidson  v.  Graham,  2  Ohio  St.  141  ;  Stokes  v.  Salt- 
onstall,  13  Pet.  181 ;  Whitesides  v.  Russell,  8  Watts  & 
Serg.  44;  Van  Winkle  v.  South  Carolina  R.  R.,  38  Ga. 
32.  In  other  words,  it  is  sufficient  to  show  the  loss  or  dam- 
age done  in  order  to  render  the  carrier  liable  (lb.;  see  Mid- 
land Railicay  v.  Bromley,  17  C.  B.  376  ;  Ringgold  v.  Haven,  1 
Cal.  108  ;  Woodbury  v.  Frink,  14  111.  279),  and  the  burden  of 
proof  is  then  upon  him  to  show  that  it  was  occasioned  by  such 
cause  as  will  exempt  him  from  liability.  Ewart  v.  Sweet,  2 
Bailey  (S.  C),  161 ;  Taroox  v.  Eastern  Steamboat  Co.,  50  Me. 
339;  Hall  v.  Cheney,  36  N.  H.  27;  King  v.  Shepherd, 
3  Story,  356 ;  Chapman  v.  New  Orleans,  etc.,  R.  R.  Co.,  21 
La.  Ann.  224  ;  Turney  v.  Wilson,  7  Yerg.  (Tenn.)  340 ;  Baltimore, 
etc.,  R.  R.  Co.  v.  Morehead,  5  W.  Va.  293  ;  Cameron  v.  Rich,  4 
Strobh.  (S.  C.)  162 ;  Basin  v.  Steamship  Company,  3  Wall.  Jr. 
229  ;  Agnew  v.  Steamer  Costa  Rica,  27  Cal.  425 ;  Winne  v.  Illi- 
nois Central  R.  R.  Co.,  31  Iowa,  533  ;  Levering  v.  Union  Transp.^ 
etc.,  Co.,  42  Mo.  88.  If  the  carrier  shows  that  the  loss  occur- 
red from  one  of  the  excepted  causes,  such  as  flood  or  fire,  he 
js  excused  without  proving  affirmatively  that  he  was  guilty  of 
no  negligence.    Railroad  Company  v.  Reeves,  10  Wall.  176.    The 
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proof  of  such  negligence,  if  the  negligence  is  asserted  to  exist, 
rests  on  the  opposite  party.  lb.;  Transp.  Co.  v.  Downer,  11 
Wall.  129;  Clark  v.  Burnwett,  12  How.  272;  Childs  v.  Little 
Miami  R.  R.  Co.,  1  Cine.  (Ohio)  480;  Patterson  v.  Clyde, 
67  Penn.  St.  500;  Colton  v.  Cleveland,  etc.,  R.  R.  Co.,  id. 
211 ;  S.  C,  5  Am.  Rep.  424 ;  Farnham  v.  Camden,  etc., 
R.  R.  Co.,  55  id.  59 ;  Kansas,  etc.,  Co.  v.  Reynolds,  8  Kan.  623 ; 
Lamb  v.  Camden,  etc.,  R.  R.  &  T.  Co ,  46  N.  Y.  (1  Sick.)  271 ; 
reversing  S.  C,  2  Daly,  454 ;  see  Wescott  v.  Fargo,  63  Barb. 
349 ;  S.  C,  6  Lans.  319  ;  S.  C.  affirmed,  61  N.  Y.  (16  Sick.)  542 ; 
Lewis  v.  Smith,  107  Mass.  334. 

Goods  are  prima  facie  presumed  to  have  been  received  by  a 
carrier  in  good  order  for  shipment,  and  if  they  were  not  so  it  is 
for  the  carrier  to  show  it.  Breed  v.  Mitchell,  48  Ga.  533  ;  The 
Live  Yankee,  Deady,  420 ;  see  Lambert  v.  Benner,  1  Sweeny  (N. 
Y.),  665. 

§  6.  Liability  beyond  carrier's  own  route.  In  England,  it  is  the 
rule  of  law,  that  the  receipt  of  goods  by  common  carrier,  directed 
to  a  point  beyond  his  own  route,  creates  a  prima  facie  contract, 
to  carry  the  goods  safely  to  their  final  destination  ;  subject,  how- 
ever, to  be  rebutted  by  proof  of  an  express  or  implied  contract 
to  the  contrary.  Muschamp  v.  The  Lancaster,  etc.,  Railway 
Co.,  8  Mees.  &  W.  421 ;  Scothroon  v.  The  South  Staffordshire 
Railway  Co.,  18  Eng.  Law  &  Eq.  553 ;  Watson  v.  Ambergate, 
etc.,  Railway  Co.,  3  id.  497 ;  Crouch  v.  London,  etc.,  Railway 
Co.,  25  id.  287  ;  and  see  Bennett  v.  Filyaw,  1  Fla.  403 ;  Illinois 
Central  R.  R.  Co.  v.  Frankenberg,  54  111.  88 ;  S.  C,  5  Am.  Rep.  92. 
In  the  case  last  cited,  it  was  held  by  a  divided  court,  that  where 
a  common  carrier  receives  goods  marked  for  transportation  be- 
yond its  line,  it  assumes  the  common-law  liability  for  loss, 
whether  on  its  own  line  or  on  a  connecting  line,  unless  it  specifi- 
cally limit  its  liability  to  its  own  line,  and  the  consignor  have 
knowledge  of  such  limitation.  And  see  Illinois  Central  R.  R. 
Co.  v.  Copeland,  24  111.  332 ;  Hough  v.  Peck,  4  Sneed  (Tenn.), 
203  ;  Louisville,  etc.,  R.  R.  Co.  v.  Campbell,  7  Heisk.  (Tenn.) 
253  ;  Nashua  Lock  Co.  v.  The  Worcester,  etc.,  R.  R.  Co.,  48  N.  H. 
339;  2  Am.  Rep.  242;  Angle  v.  Miss.,  etc.,  R.  R.  Co.,  9 
Iowa,  487  ;  Southern  Express  Company  v.  Shea,  38  Ga.  519. 
But  the  prevailing  American  rule  is,  that  where  a  common  car- 
rier accepts  goods  directed  to  a  place  beyond  the  terminus  of  his 
route,  the  law,  in  the  absence  of  special  circumstances,  implies 
merely  an  undertaking  on  his  part,  to  deliver  them  at  the  end  of 
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his  route,  to  the  next  succeeding  carrier  ;  and  he  is  not  liable  for 
damages  to  the  goods  occurring  after  a  safe  delivery  thereof,  to 
the  next  carrier  in  the  regular  course  of  transportation,  to  the  place 
of  destination.     Rawson  v.  Holland,  5  Daly,  155  ;  S.  C.  affirmed, 
59  N".  Y.  (14  Sick.)  611 ;  Reed  v.  United  States  Express  Co.,  48 
N.  Y.  (3  Sick.)  462 ;  S.  C,  8  Am.  Rep.  561  ;  Skinner  v.  Hall,  60 
Me.  477;  Railroad  Go.  v.  Manufacturing  Co.,  16  Wall.  318; 
Mullaskey  v.  Philadelphia,  etc.,  R.  R.  Co.,  9  Phila.  (Pa.)  114 : 
Gray  v.  Jackson,  51  N.  H.  9 ;  S.  C,  12  Am.  Rep.  1  ;  Burroughs 
v.  Norwich,  etc.,  R.  R.  Co.,  100  Mass.  26;  S.  C,  1  Am.  Rep.  78; 
Baltimore,  etc.,  R.  R.  Co.  v.  Schumacher,  29    Md.  168;  McMil- 
lan v.  Michigan  Southern,  etc.,  R.  R.  Co.,  16  Mich.  79 ;  Ameri- 
can Express  Company  v.  Second  National  Bank,  69Penn.  St.  394; 
S.  C,  8  Am.  Rep.  268  ;  Hood  v.  N.  Y.  &  New  Haven  R.  R.  Co.,  22 
Conn.  1 ;  Converse  v.   Norwich  &  New  York   Transp.  Co.,    33 
Conn.  177  ;    Perkins  v.  Portland,  Saco  &  P.  R.  R.  Co.,  47  Me. 
573;    Lawrence  v.   Winona,    etc.,  R.    R.  Co.,   15  Minn.   390; 
S.   C,    2   Am.    Rep.   130,    141,    142.    note.     But  the  carrier  is 
not  relieved  from   his   liability  as  insurer   of  the   goods,    by 
simply    unloading   them   at   the    end   of  his  route,    and  stor- 
ing them   in   a  warehouse,  without   delivery  to  the   next  car- 
rier.     Irish    v.   Milwaukee,  etc.,   R.  R.    Co.,   19    Minn.   376 
S.  C,  18  Am.  Rep.  340 ;   Dunson  v.  N.  Y,  etc.,  R.  R.  Co.,  3 
Lans.  (X.  Y.)  265  ;  Selma,  etc.,  R.  R.  Co.  v.  Butts,  43  Ala.  385 
Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.  318 ;  see  Union 
etc.,  Co.  v.  Hurt,  30  Ga.  798 ;  2Etna  Insurance  Co.  v.  Wheeler, 
5  Lans.  480;  S.  C.  affirmed,  49  K  Y.  (4  Sick.)  616.      If,  how 
ever,  the  latter  refuses  or  neglects  to  receive  the  goods,  the  former, 
after  a  reasonable  time,  may  store  them,  and  thereafter  his  lia- 
bility as  carrier  ceases  and  is  simply  that  of  a  warehouseman. 
Rawson  v.  Holland,  59  X.  Y.  (14  Sick.)  611 ;  S.  C,  17  Am.  Rep. 
394 ;  Nutting  v.  Conn.  River  R.  R.  Co.,  1  Gray,  502 ;  see  North- 
rop v.  Syracuse,  etc.,  R.  R.  Co.,  5  Abb.  (N.  S.)  425 ;  S.  C,  3  Abb. 
Ct.  App.  (N.  Y.)  386. 

A  carrier  to  whom  goods  are  delivered,  to  be  carried  to  the 
end  of  his  route  and  then  forwarded  by  him  by  the  usual  con- 
necting line  of  transportation,  is  not  an  agent  of  the  owner, 
with  power  to  bind  the  owner  by  any  stipulation,  in  respect  to 
the  further  carriage  of  the  goods  not  embraced  in  his  own  con- 
tract. Lamb  v.  Camden,  etc.,  R.  R.  Co.,  46  N.  Y.  (1  Sick.)  271  ; 
Rawson  v.  Holland,  5  Daly  (N.  Y.),  155  ;  S.  C.  affirmed,  59  N 
Y.  (14  Sick.)  611 ;  see  Burroughs  v.  Norwich,  etc.,  R.  R.  Co., 
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100  Mass.  26 ;  S.  C,  1  Am.  Rep.  78  ;  12  id.  40,  note.  And  if  he  for- 
wards goods  beyond  the  terminus  of  his  own  route,  in  a  mode 
prohibited  by  the  owner,  he  does  it  at  his  own  risk,  and  incurs 
the  liability  of  an  insurer  ;  and  if  the  goods  are  destroyed  while 
in  the  custody  of  the  person  to  whom  he  has  intrusted  them,  the 
carrier  is  responsible.  Johnson  v.  New  York,  etc.,  R.  R.  Co.,  33 
N.  Y.  (6  Tiff.)  610;  Wilts  v.  Mbrrell,  66  Barb.  511 ;  Hinckley  v. 
N  Y.  Central  &  Hudson  River  R.  R.  Co.,  56  N.  Y.  (11  Sick.)  429. 

A  carrier  may,  of  course,  make  a  special  contract  limiting  his 
liability  to  his  own  line.  Detroit,  etc.,  R.  R.  Co.  v.  Farmers  & 
Millers'1  Bank,  20  Wis.  122  ;  Irwin  v.  N.  Y.  Central,  etc.,  R.  R. 
Co.,  59  N.  Y.  (14  Sick.)  653  ;  S.  C,  1  S.  C.  (T.  &  C.)  473.  So  he  may, 
both  in  England  and  in  this  country,  render  himself  liable  for 
losses  beyond  his  own  route,  by  a  specific  undertaking  to  deliver 
goods  at  a  particular  place  (Condict  v.  Grand  Trunk  R.  Co., 
54  N.  Y.  [9  Sick.]  500  ;  4Lans.  106  ;  Weed  v.  Saratoga,  etc.,  R.  R. 
Co.,  19  Wend.  534  ;  Crouch  v.  London,  etc.,  Railway  Co.,  14  C.  B. 
255;  S.C.,  25  Eng.  Law  &  Eq.  287) ;  and  an  agreement  between  a 
continuous  line  of  common  carriers  to  divide  the  price  for 
through  freight  was  held  sufficient  to  render  one  of  the  car- 
riers responsible  for  goods  received  by  him  for  through  car- 
riage for  any  loss  on  any  part  of  the  connecting  line.  Nashua 
Lock  Co.  v.  The  Worcester  &  Nashua  R.  R.  Co.,  48  N.  H.  339; 
S.  C,  2  Am.  Rep.  242.  But  an  agreement  between  connecting 
lines  for  a  division  of  through  freight,  was  held  not  to  render 
one  carrier  receiving  goods  to  be  carried  through  liable  for  a  loss 
on  the  connecting  line,  where  it  was  expressly  stated  in  the  bill 
of  lading  therefor,  that  the  receiving  carrier  would  transport 
them  to  the  end  of  his  line  and  then  deliver  them  to  the  connect- 
ing line,  and  that,  in  case  of  loss,  the  carrier  having  possession 
at  the  time  of  the  loss  should  be  alone  liable.  Cincinnati,  etc., 
R.  R.  Co.  v.  Pontius,  19  Ohio  St.  221 ;  S.  C,  2  Am.  Rep.  391 ;  12 
id.  40,  note. 

Where  goods  were  delivered  to  a  common  carrier,  marked  for 
a  point  beyond  its  route,  and  a  receipt  was  given  for  them, 
wherein  the  carrier  agreed  "to  forward  by  its  railroad  and  de- 
liver to or  order,  at  its  depot  in ,"  the  consignee 

and  place  of  deposit  being  left  blank,  the  court  held  that  the 
receipt  constituted  a  special  contract  that  the  carrier  would  de- 
liver the  goods  at  the  place  of  destination.  Cutis  v.  Brainerd, 
42  Vt.  566;  S.  C,  1  Am.  Rep.  353.  And  see,  generally,  on  this 
subject,  Coaies  v.  United  States  Express  Co.,  45  Mo.  238;  Sc7mei* 


CARRIERS.  39 

der  v.  Scans,  25  Wis.  241 ;  Conkey  v.  Milwaukee,  etc.,  R.  R. 
Co.,  31  id.  619;  Little  Miami  R.  R.  Co.  v.  Washburn,  22  Ohio 
St.  324 ;  Mosher  v.  Southern  Express  Co.,  38  Ga.  37 ;  Barter  v. 
Wheeler,  49  N.  H.  9 ;  John  v.  Bacon,  L.  R.,  5  C.  P.  437;  Bristol, 
etc.,  Railway  Co.  v.  Collins,  7  H.  L.  Cas.  194 ;  Buxton  v.  North 
Eastern  Railway  Co.,  L.  R.,3  Q.  B.  549;  Tlwmas  v.  Phymney 
Railway  Co.,  L.  R.,  5  id.  226 ;  S.  C,  6  id.  266. 

A  common  carrier  on  performing  a  contract  "  to  deliver  to  the 
connecting  express,  stage  or  other  means  of  conveyance  at  the 
most  convenient  point,"  becomes  responsible  as  a  forwarder 
only.  Inhabitants  of  Plantation  No.  4  v.  Hall,  61  Me.  517. 
And  when  a  common  carrier  undertakes  to  transport  goods  con- 
signed to  a  person  residing  beyond  his  route,  at  a  point  to  which 
there  is  no  regular  carrier,  his  liability  is  terminated  by  delivery 
of  the  goods  to  a  warehouseman  at  the  point  upon  his  route 
nearest  to  the  residence  of  the  consignee  and  notifying  the  latter. 
Salinger  v.  Simmons,  57  Barb.  513  ;  S.  C,  2  Lans.  325 ;  8  Abb. 
(N.  S.)  409.  So,  in  case  of  an  extraordinary  interruption  of 
communication  along  the  line  of  transit,  as  by  storm,  flood, 
earthquake  or  war,  necessitating  a  considerable  delay  in  trans- 
portation, the  carrier  in  whose  hands  the  goods  are,  may  store 
them  and  at  once  give  notice  to  the  consignee,  and  thus  absolve 
himself  from  liability  while  such  interruption  continues.  Con- 
key  v.  Milwaukee,  etc.,  R.  R  Co.,  31  Wis.  619. 


ARTICLE  Y. 

LIMITING   LIABILITY   BY   CONTRACT   OR   NOTICE. 

Section  1.  Restricting  liability  by  contract.  It  is  now  well 
established  in  this  country  and  in  England,  that  a  special  con- 
tract between  the  owner  of  goods  and  a  common  carrier,  limiting 
the  common-law  liability  of  the  latter,  is  valid.  Indeed,  the 
validity  of  such  a  contract  seems  to  have  never  been  denied  by 
express  decision  in  England.  See  Nicholson  v.  Willan,  5  East, 
507.  Nor  in  this  country  until  the  case  of  Cole  v.  Goodwin,  19 
Wend.  251,  where  it  was  held,  that  such  a  contract  was  void  as 
contravening  the  policy  of  the  law.  The  same  was  held  in 
Gould  v.  Hill,  2  Hill  (N.  Y.),  623  ;  and  see  Jones  v.  Voorhees,  10 
Ohio,  145 ;  Pish  v.  CJiapman,  2  Kelly  (Ga.),  349.  But  the 
doctrine  of  these  cases  has  been  expressly  overruled.  See  Dorr 
v.  Steam  Nav.  Co.,  4  Sandf.  (N.  Y.)~136;  S.  C,  8  N.  Y.  Leg.  Obs. 
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345  ;  S.  C,  again,  14  N.  Y.  (1  Kern.)  485  ;  Parsons  v.  Monteathi 
13  Barb.  353  ;  Mercantile  Mut.  Ins.  Co.  v.  Chase,  1  E.  D.  Smith 
(N.  Y.),  115;  TAe  New  Jersey  Steam  Nav.  Co.  v.  Merchants" 
Bank,  6  How.  (U.  S.)  344.  And  the  validity  of  an  express  con- 
tract between  the  owner  of  goods  and  a  carrier,  limiting  the 
general  responsibility  of  the  latter,  is  undoubted.  lb. ;  Grace  v- 
Adams,  100  Mass.  505 ;  S.  C,  1  Am.  Rep.  131  ;  Derwont 
v.  Loomer,  21  Conn.  246 ;  Davidson  v.  Graham,  2  Ohio  St.  131  ; 
Kimball  v.  Rutland,  etc.,  R.  R.  Co.,  26  Vt.  256 ;  Wallace  v. 
Matthews,  39  Ga.  617 ;  Reno  v.  Hog  an,  12  B.  Monr.  (Ky.)  63 ; 
Roberts  v.  Riley,  15  La.  Ann.  103 ;  Mobile,  etc.,  R.  R.  Co.  v. 
Weiner,  49  Miss.  725  ;  Camden,  etc.,  R.  R.  Co.  v.  Baldauf,  16 
Penn.  St.  67 ;  FalJcenan  v.  Fargo,  3  Jones  &  Sp.  332  ;  S.  C,  44 
How.  325  ;  S.  C.  affirmed,  55  K".  Y.  (10  Sick.)  642  ;  Walker  v.  York, 
etc.,  Railway  Co.,  3  Car.  &  Kir.  279 ;  Slim  v.  The  Northern 
Railway  Co.,  26  Eng.  Law  &  Eq.  297;  S.  C,  14  C.  B.  647. 
See  the  note  to  13  Eng.  Rep.,  152,  153,  154.  The  owner,  by 
entering  into  such  a  contract,  virtually  agrees  that,  in  respect 
to  the  particular  transaction,  the  carrier  is  not  to  be  re- 
garded as  in  the  exercise  of  his  public  employment ;  but  as 
a  private  person  who  incurs  no  responsibility  beyond  that  of 
an  ordinary  bailee  for  hire,  and  answerable  only  for  misconduct 
or  negligence.  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank, 
6  How.  (U.  S.)  344 ;  and  see  Davidson  v.  Graham,  2  Ohio  St. 
131 ;  Fowles  v.  Great  Western  Railway  Co.,  16  Eng.  Law  &  Eq. 
531 ;  Latham  v.  Rutley,  2  B.  &  C.  20;  S.  C,  3  Dowl.  &  Ry.  211. 
Or,  the  carrier  may  be  regarded  as  a  common  carrier  still,  while 
his  responsibilities  as  such  are  reduced  by  the  special  contract 
to  those  of  an  ordinary  bailee  for  hire.  New  York  Cent.  R.  R, 
Co.  v.  Lockwood,  17  Wall.  357 ;  S.  C,  10  Am.  Rep.  366. 

An  exemption  from  liability  will  not  be  implied  {Mtna  Ins. 
Co.  v.  Wheeler,  49  N.  Y.  [4  Sick.]  616;  affirming  S.  C,  5  Lans. 
480 ;  Babcock  v.  Lake  Shore,  etc.,  R.  R.  Co.,  49  N.  Y.  [4  Sick.] 
491) ;  nor  can  a  common  carrier  lawfully  stipulate  for  exemption, 
when  such  exemption  is  not  just  and  reasonable  in  the  eye  of 
the  law.  New  York  Cent.  R.  R.  Co.  v.  Lockwood,  17  Wall.  357; 
S.  C,  10  Am.  Rep.  366 ;  see  Ohio  and  Miss.  Railway  Co.  v.  Selby, 
47  Ind.  471  ;  S.  C,  17  Am.  Rep.  719.  And  the  exemption  will  not 
per  se  inure  to  a  connecting  carrier,  to  whom  the  goods  are  to  be 
delivered  for  farther  transportation.  JElna  Ins.  Co.  v.  Wheeler, 
5  Lans.  480 ;  S.  C.  affirmed,  49  N.  Y.  (4  Sick.)  616.  So,  it  is 
held  that  contracts  not  clear  in  their  meaning  by  which  common 
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carriers  seek  to  avoid  the  responsibility  which  the  law  imposes 
upon  them,  should  be  construed  most  strongly  against  them. 
St.  Louis,  etc.,  R.  R.  Co.  v.  Smuck,  49  Ind.  302;  Hooper  v. 
Wells,  Fargo  &  Co.,  27  Cal.  11 ;  and  see  Menzell  v.  Railway 
Co.,  1  Dill.  531 ;  ante,  vol.  I,  124. 

The  instrument  to  which  reference  is  generally  had  for  the 
terms  of  such  a  contract  is  the  bill  of  lading,  which  is  in  sub- 
stance a  formal  acknowledgment  of  a  receipt  of  goods,  and  an 
engagement  to  deliver  them  to  the  consignee  or  his  assigns. 
Cope  v.  Cordova,  1  Rawle,  203 ;  Steamboat  Owen  v.  Johnson,  2 
Ohio  St.  142 ;  ante,  vol.  1,  521 ;  see  Huntington  v.  Dlnsmore,  4 
Hun  (N.  Y.),  66 ;  S.  C,  6  (T.  &  C.)  195.  And  a  common  carrier  may, 
by  a  bill  of  lading,  exempt  himself  from  all  losses  occasioned  by 
"  fire,"  or  "  perils  of  the  seas."  Swindler  v.  Hilliard,  2  Rich. 
(S.  C.)  286  ;  Parker  v.  Flagg,  26  Me.  181 ;  York  Company  v. 
Central  R.  R.,  3  Wall.  107  ;  Hooper  v.  Wells,  27  Cal.  11  ;  Hoad- 
ley  v.  Northern  Trans.  Co.,  115  Mass.  304.  And,  in  the  absence 
of  fraud,  concealment  or  improper  practice,  the  legal  presump- 
tion is,  that  stipulations  in  a  bill  of  lading  or  receipt,  providing 
against  liability  from  fire  or  perils  of  the  seas,  were  known  and 
assented  to  by  the  consignor.  Steers  v.  Liverpool,  etc.,  Steam- 
boat Co.,  57  N.  Y.  (12  Sick.)  1;  S.  C,  15  Am.  Rep.  443  ;  but  see  id. 
457,  note.  It  is  a  special  contract,  binding  on  the  consignor, 
whether  he  reads  the  contract  or  not.  Kirkland  v.  Dins- 
more,  62  N.  Y.  (17  Sick.)  171 ;  Belger  v.  Dlnsmore,  51  N.  Y. 
(6  Sick.)  166;  S.  C,  10  Am.  Rep.  575;  Soumet  v.  National 
Express  Co.,  66  Barb.  284  ;  Huntington  v.  Dinsmore,  4  Hun 
(N.  Y.),  66;  S.  C,  6  S.  C.  (T.  &  C.)  195;  Grace  v.  Adams, 
100  Mass.  505  ;  S.  C,  1  Am.  Rep.  131 ;  Cincinnati,  etc.,  R.  R.  Co. 
v.  Pontius,  19  Ohio  St.  221 ;  S.  C,  2  Am.  Rep.  391 ;  Doorman  v. 
Am.  Ex.  Co.,  21  Wis.  152 ;  King  v.  Woodbridge,  34  Vt.  571 ; 
Simonds  v.  Pain,  6  H.  &  N.  709  ;  Van  Toll  v.  South  Eastern 
Railway  Co.,  12  C.  B.  (N.  S.)  75. 

But,  although  the  law  permits  a  common  carrier,  in  accepting 
goods,  to  limit  his  general  responsibility  by  special  contract,  yet, 
after  an  acceptance  of  them,  he  cannot  refuse  to  execute  his 
agreement,  nor  can  he  limit  his  liability  by  any  subsequent 
notice  to  the  consignor,  unless  by  the  latter' s  consent.  Merwin 
v.  Butler,  17  Conn.  138. 

§  2.  Effect  of  notice  on  liability.  The  doctrine  that  a  common 
carrier  might  limit  his  responsibility  by  a  general  or  special 
notice  brought  home  to  his  employer,  was  first  recognized  in 
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Westminster  Hall  in  1804,  when  the  case  of  Nicholson  v.  WU- 
Ian,  5  East,  507,  was  decided.  It  was  a  departure  from  the  rules 
of  the  old  common  law,  and  the  doctrine  was  not  received  with- 
out much  doubt ;  and  although  it  ultimately  obtained  something 
like  a  firm  footing,  many  of  the  English  judges  expressed  their 
regret  that  it  was  ever  sanctioned  by  the  courts.  See  Down  v. 
Fromont,  4  Camp.  41 ;  Harris  v.  Pockwood,  3  Taunt.  264 ;  Bat- 
son  v.  Donovan,  4  B.  &  Aid.  39  ;  Leeson  v.  Holt,  1  Stark.  186  ; 
Eoans  v.  Soule,  2  M.  &  S.  1 ;  Holllster  v.  Nowlen,  19  Wend. 
243.  Departing  as  it  did  from  the  simplicity,  and  certainty  of 
the  common-law  rule,  it  proved  a  most  fruitful  source  of  legal 
controversy  ;  and  after  several  years  of  litigation  parliament  was 
induced  to  interfere  by  the  statute  11  Geo.  IV,  and  1  Wm.  IV, 
ch.  68,  a  statute  which  has,  to  some  extent,  relieved  both  the 
courts  and  the  public,  by  substantially  re-asserting  the  old  rule. 
This  statute  enumerates  various  articles  of  great  value  in  pro- 
portion to  the  bulk,  and  others  which  are  peculiarly  exposed  to 
damage  in  transportation,  and  declares  that  the  carrier  shall 
not  be  liable  for  the  loss  or  injury  of  those  articles  when  the 
value  exceeds  £10,  unless  at  the  time  of  delivery  the  owner  shall 
declare  the  nature  and  value  of  the  property,  and  pay  the 
increased  charge  which  the  carrier  is  allowed  to  make  for  his 
risk  and  care.  See  Hearn  v.  London,  etc.,  Railway  Co.,  29  Eng. 
Law  &  Eq.  494 ;  Baxendale  v.  Hart,  9  id.  505.  If  the  owner 
complies  with  this  requirement,  the  carrier  must  give  him  a 
receipt  for  the  goods,  "acknowledging  the  same  to  have  been 
insured;"  and  if  he  refuse  to  give  the  receipt  he  remains 
"  liable  and  responsible  as  at  the  common  law.''''  The  provision 
extends  to  the  proprietors  of  stage  coaches  as  well  as  all  other 
carriers,  and  to  property  which  may  "  accompany  the  person 
of  any  passenger ' '  as  well  as  other  goods  ;  and  the  statute 
declares  that  after  the  first  day  of  September,  1830,  "  no  public 
notice  or  declaration  heretofore  made,  or  hereafter  to  be  made, 
shall  be  deemed  or  construed  to  limit,  or  in  any  wise  affect  the 
liability  at  common  law"  of  any  carriers ;  but  that  all  aud 
every  such  carrier  shall  be  "liable  as  at  the  common  law  to 
answer"  for  the  loss  or  injury  of  the  property,  " any  public 
notice  or  declaration  by  them  made  and  given  contrary  thereto, 
or  in  any  wise  limiting  such  liability,  notwithstanding.  See 
Holllster  v.  Nowlen,  19  Wend.  234,  249 ;  and  see  Story  on 
Bailm.,  §  554a,  where  the  statute  is  given  in  full.  This  is  sub- 
stantially the  rule  prevailing  in  this  country,  independent  of  any 
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statutory  enactment.  The  doctrine  that  a  common  carrier  may 
limit  his  responsibility  by  a  notice,  without  assent,  was  wholly 
unknown  to  the  common  law  at  the  time  of  the  American  revo- 
lution, and  has  never  been  received  into  the  law  of  any  of  the 
States.  Hollister  v.  Nowlen,  19  Wend.  234,  248 ;  see  Cole  v. 
Goodwin,  id.  251 ;  Pwight  v.  Brewster,  1  Pick.  50  ;  Barney  v. 
Prentiss,  4  Harr.  &  J.  (Md.)  317  :  Judson  v.  Western  R.  R. 
Corp.,  6  Allen,  486.  If  any  implication  is  indulged  in,  from 
the  delivery  of  the  goods  to  the  carrier,  under  the  general  notice, 
it  is  as  strong  that  the  owner  intended  to  insist  upon  his  rights, 
and  the  carrier's  duties,  as  it  is  that  he  assented  to  their  qualifi- 
cation, lb.;  The  New  Jersey  Steam  Navigation  Co.  v.  Mer- 
chants' Bank,  6  How.  (U.  S.)  344.  It  may,  therefore,  be 
accepted  as  the  prevailing  American  rule,  that  although  com- 
mon carriers  may,  by  positive  contract,  limit  their  liability 
(see  ante,  39,  §  1),  they  cannot  do  so  by  a  mere  notice,  even 
where  the  notice  is  brought  to  the  knowledge  of  the 
persons  with  whom  they  deal  (Rawson  v.  Penn.  R.  R.  Co.,  2 
Abb.  [K  S.]  220;  S.  C.  affirmed,  48  N.  Y.  [3  Sick.]  212  ;  Blossom 
v.  Podd,  43  N.Y.  [4  Hand]  264),  unless  it  is  also  clearly  and  une- 
quivocally assented  to  by  them.  Buckland  v.  Adams  Express 
Co.,  97  Mass.  125  ;  Fillebrown  v.  G.  T.  Railway  Co.,  55  Me.  462; 
Derwort  v.  Loomer,  21  Conn.  245  ;  Moses  v.  Boston,  etc.,  R.  R. 
Co.,  32  TS.  H.  523  ;  Southern  Ex.  Co.  v.  Newby,  36  Ga.  635  ;  Gott 
v.  Dinsmore,  111  Mass.  52  ;  Railroad  Co.  v.  Manuf.  Co.,  16 
Wall.  319 ;  Baltimore,  etc.,  R.  R.  Co.  v.  Brady,  32  Md.  333  ; 
Southern  Express  Co.  v.  Cook,  44  Ala.  468  ;  McMillan  v.  Mich- 
igan Southern  R.  R.  Co.,  16  Mich.  79  ;  Smith  v.  North  Carolina 
R.  R,  Co.,  64  N.  C.  235 ;  see  Camden,  etc.,  R.  R.  Co.  v.  Baldauf, 
16  Penn.  St.  67  ;  Steele  v.  Townsend,  37  Ala.  247  ;  Indianapolis, 
etc.,  R.  R.  Co.  v.  Cox,  29.  Ind.  360.  Thus  stage-coach  pro- 
prietors and  other  common  carriers  cannot  restrict  their  com- 
mon-law liability  for  the  baggage  of  passengers,  by  a  general 
notice  that  the  "  baggage  of  passengers  is  at  the  risk  of 
the  owners."  Hollister  v.  Nowlen,  19  Wend.  234;  Cole 
v.  Goodwin,  id.  251  ;  Jones  v.  Voorhees,  10  Ohio,  145  ;  Ben- 
nett v.  Pulton,  10  N.  H.  487;  see  Fish  v.  Chapman,  2 
Kelly  (Ga.),  349 ;  but  see  Cooper  v.  Berry,  21  Ga.  526.  But 
it  is  well  settled  that  a  common  carrier  may  qualify  his  lia- 
bility by  a  general  notice,  requiring  goods  to  be  delivered  or 
tendered  in  a  particular  manner,  or  that  information  shall  be 
given  to  him  of  the  value  of  any  article,  if  it  exceed  a  certain 
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sum,  and  that  an  additional  price  therefor  be  paid ;  as,  for 
example,  that  he  will  not  be  responsible  for  goods  above  the 
value  of  a  certain  sum,  unless  they  are  entered  as  such  and  paid 
for  accordingly.  2  Greenl.  Ev.,  §  215  ;  Orange  County  Bank  v. 
Brown,  9  Wend.  115  ;  Story  on  Bailm.,  §  557;  Hopkins  v.  West- 
coU,  6  Blatchf.  64 ;  see  Gorham  Manuf.  Co.  v.  Fargo,  3  Jones  & 
Sp.  (N.  Y.)  434  ;  S.  C,  45  How  90;  Green  v.  Southern  Express 
Co.,  45  Ga.  305.  A  notice  of  this  kind  is  to  be  considered  as  a 
condition  precedent  to  the  undertaking  of  the  common  carrier, 
which,  if  reasonable  and  brought  home  to  the  knowledge  of  the 
owner,  ought  to  be  allowed.  Bean  v.  Green,  12  Me.  422  ;  Oppen- 
heimer  v.  U.  S.  Exp.  Co.,  69  111.  62 ;  S.  C,  18  Am.  Rep.  596  ; 
and  see  13  Eng.  Rep.  152,  153,  154,  where  a  large  number  of 
cases  is  cited. 

The  English  Carriers'  Act,  noticed  ante,  42,  is  held  not  to 
invalidate  a  special  contract  founded  upon  actual  notice  to  a  con- 
signor, and  his  assent  thereto  (see  Walker  v.  York  &  North  Mid- 
land Railway  Co.,  22  Eng.  Law  &  Eq.  315 ;  S.  C,  2  El.  &  Bl. 
750),  and  signing  a  ticket  which  expressly  states  that  the  goods 
are  subject  to  "owner's  risk,"  and  that  the  carrier  will  not  be 
liable  for  any  damage,  is  held  to  create  a  valid  special  contract 
between  the  parties  under  the  provisions  of  the  Carriers'  Act, 
and  is,  therefore,  the  measure  of  liability.  lb.;  Austin  v.  Man- 
chester, etc.,  Railicay,  10  C.  B.  454 ;  S.  C,  5  Eng.  Law  &  Eq. 
329;  11  id.  506;  Slim  v.  Great  Northern  Railway,  26  id.  297; 
S.  C,  14  C.  B.  647;  Mormlle  v.  Great  Northern  Railway,  10 
Eng.  Law  &  Eq.  366. 

§  3.  Contract  against  negligence.  The  ruling  in  the  earlier 
English  cases  was  clearly  against  the  validity  of  all  contracts  to 
exempt  a  common  carrier  from  liability  for  loss  resulting  from 
any  negligence.  See  Wyld  v.  Pickford,  8  Mees.  &  Wels.  443 ; 
Hinton  v.  Diboin,  2  Q.  B.  646.  But  the  later  decisions,  made 
between  1832  and  1854,  established  that  this  was  not  law,  and 
that  a  carrier  might,  by  a  special  notice,  make  a  contract  absolv- 
ing himself  and  his  servants  from  all  liability  even  in  cases  of 
gross  negligence,  misconduct  or  fraud.  See  Austin  v.  Manches- 
ter, etc.,  Railway  Co.,  11  Eng.  Law  &  Eq.  506 ;  Carr  v.  Lan- 
cashire Railway  Co.,  7  Ex.  707 ;  S.  C,  14  Eng.  Law  &  Eq.  340  ; 
Peek  v.  North  Staffordshire  Railway  Co.,  10  H.  L.  Cas.  473,  494. 
A  condition  exempting  the  carrier  from  all  responsibility  was 
regarded  as  unreasonable,  and  calculated  to  evade  altogether  the 
salutary  policy  of  the  common  law  ;  and  in  the  year  1854,  par- 
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liament  passed  an  act  called  "  The  railway  and  canal  traffic  act,'' 
declaring  that  railway  and  canal  companies  should  be  liable  for 
negligence  of  themselves  or  their  servants,  notwithstanding  any 
notice  or  condition,  unless  the  court  or  judge  trying  the  cause 
should  adjudge  the  conditions  just  and  reasonable.  17  &  18 
Vict.,  ch.  31,  §7;  Peed  v.  North  Staffordshire  Railway  Co.,  10 
H.  L.  Cas.  473,  493.  The  burden  of  showing  the  reasonableness 
of  a  condition  annexed  to  the  carrier's  undertaking  rests  upon 
the  carrier.  lb. ;  see  also,  as  to  the  construction  of  this  act,  Sim- 
mons v.  The  Great  Western  Railway  Co.,  18  C.  B.  805  ;  London 
&  Northwestern  Railway  Co.  v.  Dunham,  id.  826,  829. 

The  rale  in  the  courts  of  the  United  States  is  stated  to  be,  that 
a  common  carrier  may  limit  his  common-law  liability  as  in- 
surer;  but  there  must  be  an  express  agreement,  not  a  mere 
notice,  and  the  limitation  cannot  extend  to  exempt  him  from 
damages  for  actual  negligence  of  himself  or  his  servants.  TJie 
Pacific,  Deady,  17  ;  The  New  Jersey  Steam  Navigation  Co.  v. 
The  Merchants'  Bank,  6  How.  383  ;  Phila.,  etc.,  R.  R.  Co.  v. 
Derby,  14  id.  486  ;  The  York  Company  v.  Central  Railroad,  3 
Wall.  107;  Walker  v.  Tfie  Transportation  Co.,  id.  150  ;  Express 
Company  v.  Kountze  Brothers,  8  id.  342 ;  Railroad  Company 
v.  Manuf.  Co.,  16  id.  318  ;  Tlie  Steamboat  Neio  World  v.  King, 
16  How.  469 ;  Mobile  &  Ohio  R.  R.  Co.  v.  Hopkins,  41  Ala.  486. 
And  the  fact  that  the  bill  of  lading  contains  words  limiting  the 
liability  is  not  enough,  without  proof  that  the  consignor  assented. 
The  Pacific,  Deady,  17  ;  Bostwick  v.  Baltimore  &  Ohio  R.  R. 
Co.,  45  N.  Y.  (6  Hand.)  712;  Hill  v.  Syracuse,  etc.,  R.  R.  Co., 
8  Hun.  296.  In  a  recent  case  in  the  Supreme  Court  of  the 
United  States  it  was  held,  that  a  common  carrier  cannot  law- 
fully stipulate  for  exemption  from  responsibility  when  such 
exemption  is  not  just  and  reasonable  in  the  eye  of  the  law ; 
and  that  it  is  not  just  and  reasonable  in  the  eye  of  the 
law  for  a  common  carrier  to  stipulate  for  exemption  from 
responsibility  for  the  negligence  of  himself  or  his  servants. 
Railroad  Company  v.  Lockwood,  17  Wall.  357;  S.  C,  10  Am. 
Rep.  366.  And  such  is  the  doctrine  very  generally  held  by  the 
courts  in  the  different  States  in  the  Union.  Thus,  in  Pennsyl- 
vania it  is  settled  by  a  long  course  of  decisions,  that  a  common 
carrier  cannot,  by  notice  or  special  contract,  limit  his  liability  so 
as  to  exonerate  him  from  responsibility  for  his  own  negligence 
or  misfeasance,  or  that  of  his  servants  and  agents.  See  Laing 
v.  Colder,  8Penn.  St.  479  ;    Camden  &  Amboy  R.  R.  Co.  v.  Bah 
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day/,  16  id.  67;  Goldey  v.  Penna.  R.  R.  Co.,  30  id.  242 ;  Penna. 
R.  R.  Co.  v.  Henderson,  51  id.  315  ;  Farnham  v.  Camden,  etc.y 
R.  R.  Co.,  55  id.  53  ;  Empire  Transp.  Co.  v.  Wamsutla  Oil  Co., 
63  id.  14 ;  S.  C,  3  Am.  Rep.  515.  So,  in  Ohio  the  courts  reject 
all  attempts  of  the  carrier  to  excuse  his  own  negligence,  or  that 
of  his  servants.  Knowlton  v. Erie  Railway  Co.,  19  Ohio  St.  260  ; 
S.  C,  2  Am.  Rep.  395;  GraTiam  v.  Davis,  4  Ohio  St.  362; 
Welsh  v.  Pittsburgh,  etc.,  R.  R.  Co.,  10  id.  75 ;  Jones  v.  Voor- 
hees,  10  Ohio,  145.  The  main  difference  to  be  noted  between  the 
Pennsylvania  and  Ohio  decisions  is,  that  the  former  give  to  a 
special  contract  the  effect  of  converting  the  common  carrier  into 
a  special  bailee  for  hire,  whose  duties  are  governed  by  his  con- 
tract, and  against  whom,  if  negligence  is  charged,  it  must  be 
proved  by  the  party  injured;  while  the  latter  hold,  that 'the 
character  of  the  carrier  is  not  changed  by  the  contract,  but  that 
he  is  a  common  carrier  still,  with  enlarged  exemptions  from  re- 
sponsibility, within  which  the  burden  of  proof  is  on  him  to  show 
that  an  injury  occurs.  The  effect  of  this  difference  is,  to  shift 
the  burden  of  proof  from  one  party  to  the  other.  See  the  cases 
cited,  and  see  ante,  40,  §  1 ;  also  Railroad  Co.  v.  Lockwood,  17 
Wall  370;  S.  C,  10  Am.  Rep.  366. 

In  Indiana  it  is  held,  that  the  privilege  accorded  to  common 
carriers,  of  limiting  their  liability  by  special  contract,  ought  not 
to  be  extended  so  far  as  to  include  liability  for  losses  attributable 
to  the  negligence  of  the  carrier  or  his  servants.  And  it  makes 
no  difference  whether  the  negligence  is  slight  or  gross,  or  whether 
the  terms  of  the  contract  include  negligence  or  do  not.  The  Mich- 
igan Southern,  etc.,  R.  R.  Co.  v.  Heaton,  37  Ind.  448  ;  S.  C,  10 
Am.  Rep.  89  ;  The  Adams  Express  Co.  v.  Fendrick,  38  Ind.  150; 
Ohio  &  Miss.  Railway  Co.  v.  Selby,  47  id.  471  ;  S.  C,  17  Am. 
Rep.  719,  overruling  the  earlier  cases  in  that  State  holding  a 
contrary  doctrine.  A  like  rule  is  sustained  by  the  court  in 
Maine,  Fillebrown  v.  C  T.  Railway  Co.,  55  Me.  462 ;  Sager  v. 
Portsmouth,  31  id.  228,  238.  And  to  the  same  purport  are  the  fol- 
lowing decisions  of  the  courts  of  different  States.  School  District, 
</•■..  v.  Boston,  etc.,  R.R.  Co.,  102  Mass.  552  ;  Adams  Express  Co. 
v.Slettaners.  61  111.  184;  S.  C,  14  Am.  Rep.  57;  Nashville,  etc.,  R. 
R.  Co.  v.  Johnson,  6  Heisk.  (Tenn.)  271;  K etchum  v.  American,  etc., 
Express  Co.,  52  Mo.  390 ;  New  Orleans  Mul.  Ins.  Co.  v.  New 
Orleans,  etc.,  R.  R.  Co..  20  La.  Ann.  302 ;  Southern  Express  Co. 
v.  Moon,  39  Miss.  822  ;  Steele  v.  Townsend,  37  Ala,.  247;  Berry 
v.   Cooper,  28  Ga  543  ;   Swindler  v.  IIilliard,2  Rich.  (S.  C.)  286; 


CARRIERS.  47 

Minn  v.  Phila.,  Wil.  &  Bait.  R.  R.  Co.,  1  Houst.  (Del.)  469 ; 
Southern  Express  Co.  v.  Cook,  44  Ala.  468;  Parsons  v.  Mon- 
teath,  13  Barb.  353  ;  Moore  v.  Evans,  14  id.  523.  But  in  the 
following  cases  it  is  held,  that  a  common  carrier  may  be 
exempted  from  liability  for  a  loss  occasioned  by  ordinary  neg- 
ligence. Baltimore  &  Ohio  R.  R.  Co.  v.  Brady,  32  Md.  328 ; 
Haiokins  v.  Great  Western  R.  R.  Co.,  17  Mich.  57  ;  S.  C,  id. 
427 ;  Adams  Express  Co.  v.  Haynes,  42  111.  89  ;  id.  458  ;  Mann 
v.  Birchard,  40  Yt.  326  ;  Kimball  v.  Rutland,  etc.,  R.  R.  Co., 
26  id.  247;  Peck  v.  Weeks,  34  Conn.  145;  Lawrence  v.  New 
York,  etc.,  R.  R.  Co.,  36  id.  63  ;  Ashmore  v.  Penn.,  etc.,  Co.,  4 
Dutch.  (N.  J.)  180. 

In  New  York,  a  common  carrier  may  stipulate  for  exemption 
from  liability  for  losses  occurring  through  his  own  negligence 
or  that  of  his  servants.  Magnin  v.  Dinsmore,  56  N.  Y.  (11 
Sick.)  168  ;  Mynard  v.  Syracuse,  etc.,  R.  R.  Co.,  7  Hun  (N.  Y.), 
399 ;  Poucher  v.  N.  T.  C.  R.  R.  Co.,  49  N.  Y.  (4  Sick.)  263 ;  S. 
C,  10  Am.  Rep.  364  ;  Knell  v.  U.  S.  Brazil  Steamship  Co.,  1 
Jones  &  Sp.  (1ST.  Y.)  423.  Thus,  where  the  contract  stipulated 
for  immunity  to  the  carrier,  unless  the  loss  should  be  proved 
to  have  occurred  from  the  fraud  or  gross  negligence  of  an 
express  company,  and  in  any  event,  limited  the  recovery  which 
might  be  had  to  fifty  dollars,  unless  a  greater  value  was  speci- 
fied, effect  was  given  to  it  according  to  its  terms.  Belger  v. 
Dinsmore,  51  IN".  Y.  (6  Sick.)  166  ;  and  see  Steers  v.  Liverpool, 
etc.,  Steamship  Co.,  57  N.  Y.  (12  Sick.)  1  ;  Landsberg  v.  Pins- 
more,  4  Daly  (N.  Y.),  490.  And  where  the  plaintiff  shipped  by 
the  defendant's  railroad,  perishable  property  liable  to  be 
destroyed  by  freezing,  and  at  the  time  of  shipment  executed  a 
release  to  the  defendant  from  liability  for  loss  or  "damage  to 
perishable  property  of  all  kinds  occasioned  by  delays  from 
any  cause  or  change  of  weather,  or  loss  or  injury  by  fire  or 
water,  heat  or  cold,"  it  was  held,  that  the  defendant  was  relieved 
from  liability  for  a  loss  by  freezing  occasioned  by  the  neg- 
ligence of  the  defendant's  servants.  Nicholas  v.  Neio  York 
Cent.  &  Hudson  R.  R.  Co.,  4  Hun  (N.  Y.),  327;  S.  C,  6  S.  C.  (T.  & 
C.)  606. 

But  the  contract  of  a  common  carrier,  exempting  himself  from 
liability  for  loss  or  injury  in  the  carriage  of  goods,  should  not 
be  deemed  to  include  negligence  by  any  general  words,  nor 
unless  the  contract,  in  clear  and  explicit  terms,  embraces  negli- 
gence,   lb. ;  Magnin  v.  Dinsmore,  56  N.  Y.  (11  Sick.)  168.    TI'  si- 
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cott  v. Far  go,  61  N.Y.  (16  Sick.)  542  ;  S.  C.,19  Am.  Rep.  300.  Thus, 
where  the  exemption  from  damage  or  loss  to  any  article  by  fire 
or  explosion,  it  was  held  not  to  apply  to  fire  or  explosion  caused 
by  negligence  of  the  carrier.  Steinweg  v.  Erie  Railway,  43  N. 
Y.  (4  Hand)  123 ;  so,  where  the  exemption  was  from  any  act, 
neglect  or  default  of  the  pilot,  master  or  mariners,  it  was  held 
that  gross  carelessness  of  the  mate,  in  the  delivery  of  property 
in  part,  ought  not  to  be  deemed  within  the  exception.  Guil- 
laume  v.  Hamburgh  and  Am.  Packet  Co.,  4%  N.  Y.  (3  Hand)  212  ; 
and  see  Gleadell  v.  Thompson,  56  N.  Y.  (11  Sick.)  194  ;  and  it 
was  held,  that  exemption  from  damage  by  fire  did  not  exonerate 
from  a  loss  by  fire  which  resulted  from  the  carrier's  negligence. 
Lamb  v.  Camden,  etc.,  R.  R.  and  T.  Co.,  46  N.  Y.  (1  Sick.)  271 ; 
S.  C,  7  Am.  Rep.  327  ;  and  see  Bostwick  v.  Baltimore  and  Ohio 
R.  R.,  45  N.  Y.  (6  Hand)  712  ;  Oppenheimer  v.  IT.  8.  Express  Co., 
(Sup.  Ct.  of  111.),  9  Alb.  Law  Jour.  187 ;  Westcolt  v.  Fargo,  63 
Barb.  349;  S.  C,  6  Lans.  319  ;  S.  C.  affirmed,  61  N.  Y.  (16  Sick.)  542. 
So,  it  is  held  that  the  construction  of  such  exemptions  ought  to 
be  taken  most  strongly  against  the  party  whose  language 
they  are,  and  whose  situation  places  him,  at  least,  in  a 
position  of  equal  advantage  in  fixing  the  terms  of  the  con- 
tract, lb.;  Hooper  v.  Wells,  Fargo  &  Co.,  27  Cal.  11 ;  81.  Louis, 
etc.,  R.  R.  Co.  v.  SmucJc,  49  Ind.  302 ;  and  see  Menzell  v.  Railway 
Co.,  1  Dill.  531 ;  Edsall  v.  Camden  &  Amboy,  etc.,  R.  R.  Co.,  50 
NT.  (5  Sick.)  661;  see  ante,  §  40,  1.  A  receipt  given  by  an  express 
company  contained  a  stipulation  that  the  company  should  '*  not 
be  liable  for  any  loss  or  damage  of  any  box,  package  or  thing 
for  over  fifty  dollars,  unless  the  just  and  true  value"  was  therein 
stated ;  and  it  was  held  that  this  did  not  include  a  loss  occa- 
sioned by  the  company's  negligence.  Westcott  v.  Fargo,  supra  ; 
and  see,  to  same  effect,  U.  8.  Express  Co.  v.  Back-man,  2  Cin. 
(Ohio),  251  ;  City  of  Norwich,  4  Ben.  271. 

A  contract  exempting  a  carrier  from  liability  for  negligence, 
made  in  New  York,  and  to  be  executed  there,  but  invalid  by  the 
common  law  of  Ohio,  cannot,  in  the  latter  State,  be  converted 
into  a  cause  of  action  merely  by  the  fact  that  the  parties  have 
subsequently  come  within  the  jurisdiction.  Knowlton  v.  Erie 
Railway  Co.,  19  Ohio  St.  260  ;  S.  0.,  2  Am.  Rep.  395. 

The  exception  in  an  agreement  to  forward  goods,  "only  perils 
of  navigation  and  transportation  excepted,"  does  not  excuse  a 
common  carrier  for  negligently  running  into  perils  of  the  kind 
mentioned.     The  proper  construction  is  analogous  to  "perils  of 
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the  sea,"  or  "dangers  of  the  lake,"  in  bills  of  lading.  Under 
such  an  agreement,  if  a  vessel  be  wrecked  upon  a  snag  in  a  river, 
through  the  negligence  of  the  carrier,  or  of  those  whom  he 
employs,  the  carrier  is  not  absolved  from  liability.  Christenson 
v.  American  Express  Co.,  15  Minn.  270. 

ARTICLE  VI. 

TERMINATION   OF   LIABILITY. 

Section  1.  Delivery  of  goods.  The  undertaking  to  transport 
goods  to  a  particular  place  necessarily  includes  the  duty  of  de- 
livering them  there  in  safety ;  and,  hence,  it  follows,  that  where 
the  responsibility  of  a  common  carrier  has  once  begun,  it  con- 
tinues until  a  due  delivery  has  been  made.  Graff  v.  Bloomer,  9 
Penn.  St.  114  ;  Parker  v.  Plagg,26Me.  181 ;  ErsMnev.Tliames, 
6  Miss.  371 ;  Smith  v.  Nashua,  etc.,  P.  P.,  7  Post.  (N.  H.)  86  ;  or, 
until  an  order  to  deliver.  American,  etc.,  Co.  v.  Baldwin,  26 
111.  504.  If,  however,  the  owner  of  goods  waive  any  of  his  rights 
touching  the  delivery,  the  carrier  will,  so  far  as  the  waiver  ex- 
tends, be  relieved  from  liability.  Strong  v.  Natally,  1  Bos.  & 
Pul.  K".  R.  16 ;  Sparrow  v.  Caruthers,  2  Str.  1236 ;  Bowman  v. 
Teall,  23  Wend.  306 ;  Parsons  v.  Hardy,  14  id.  215.  Dixon  v. 
Baldwin,  5  East,  181  ;  London,  etc.,  P.  P.  Co.  v.  Bartlett,  7  H. 
&  N.  400.  So,  if  the  owner  take  charge  of  the  goods  before  they 
have  arrived  at  the  ultimate  place  of  delivery,  the  carrier's  risk  is 
terminated  ;  lb.;  Stone  v.  Waitt,  31  Me.  409  ;  but  see  Atkinson  v. 
Steamboat  Castle  Garden,  28  Mo.  124.  And  it  is  held,  that  the 
owner  of  goods  who  pays  for  their  transportation  in  advance  has 
a  right,  as  against  the  carrier,  to  resume  the  exclusive  possession 
and  control  of  them  before  they  have  reached  their  destination, 
whenever  and  wherever  he  can  do  so  without  unreasonable 
interference  with  the  business  of  the  carrier.  And  by  thus  re- 
suming possession  of  the  goods  in  good  order  and  condition, 
during  the  time  within  which  the  carrier  might,  without  unrea- 
sonable delay,  proceed  in  the  performance  of  his  contract  to 
carry,  the  owner  absolves  the  carrier  from  all  further  responsibil- 
ty,  on  account  of  the  goods.  Cleveland,  etc.,  P.  P.  Co.  v.  Sar- 
gent, 19  Ohio  St.  438.  What  is  due  delivery,  depends  upon  the 
nature  of  the  carriage ;  whether  by  ship,  rail,  or  other  conve}-- 
ance  ;  and  also  upon  the  facts  whether  the  carrier  in  the  partic- 
ular case  is  an  intermediate  carrier,  or  is  the  one  who  transports 
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the  goods  to  their  final  destination,  and  the  mode  of  delivery 
may,  in  some  cases,  be  controlled  by  custom  and  usage.  In  all 
cases,  however,  there  must  be  a  delivery  by  the  carrier,  or  some- 
thing tantamount  to  a  delivery,  before  he  rids  himself  of  his 
responsibility  as  such.  Eawson  v.  Holland,  59  N.  Y.  (14  Sick.) 
611 ;  see  ante,  36,  art.  4,  §  6. 

The  place  of  delivery  may  be  determined  by  usage,  in  the 
absence  of  a  contract  to  deliver  at  a  particular  place,  or  in  cases 
where  no  special  orders  are  given.  See  Farmers  &  Mechanics' 
Bank  v.  Champlain  Transportation  Co.,  23  Vt.  186 ;  Noyes  v. 
But.  &  Bur.  Railway,  27  id.  110  ;  Merriam  v.  Hartford,  etc.,  R. 
R.  Co.,  20  Conn.  354.  Thus,  it  is  the  usage  of  railways,  in  con- 
ducting the  business  of  common  carriers,  to  deliver  freight  at  the 
stations  of  the  company.  And,  unless  they  adopt  a  different 
course,  thereby  creating  a  different  expectation,  or  enter  into  a 
stipulation  for  something  more,  they  are  under  no  obligation  to 
deliver  in  any  other  mode.  lb.;  Hosea  v.  McCrory,  12  Ala.  349  ; 
Garey  v.  Meagher,  33  Ala.  630 ;  Barstow  v.  Murison,  14  La. 
Ann.  335 ;  Vincent  v.  Chicago  &  A.  R.  R.,  49  111.  33.  As  to  the 
effect  of  custom  or  usage,  generally,  see  Garey  v.  Meaher,  33 
Ala.  630  ;  Haynie  v.  Waring,  29  id.  263  ;  Cliicago,  etc.  R.  R. 
Co.  v.  People,  56  111.  365 ;  Strong  v.  Grand  Trunk  R.  Co.,  15 
Mich.  206.  Custom  cannot  relieve  a  carrier  from  the  obliga- 
tion to  bestow  reasonable  care  and  diligence  in  guarding  the 
property.  Hibler  v.  McCartney,  31  Ala.  501.  Their  liabil- 
ity as  common  carriers  ceases  after  the  safe  arrival  and  storage 
of  the  goods  in  the  station,  and  their  liability  as  warehousemen 
then  commences.  Thomas  v.  Boston,  etc.,  R.  R.  Co.,  10  Mete. 
(Mass.)  472 ;  McCarty  v.  New  York  &  Erie  R.  R.  Co.,  30  Penn. 
St.  247 ;  Rice  v.  Boston  &  W.  R.  R.,  98  Mass.  212 ;  Bansemer  v. 
Toledo,  etc.,  R.  R.  Co.,  25  Ind.  434 ;  Morris  &  Essex  R.  R.  v. 
Ayres,  5  Dutch.  (N.  J.),  393 ;  Hilliard  v.  Wilmington,  etc.,  R. 
R.  Co.,  6  Jones  (N.  C),  343 ;  Jackson  v.  Sacramento  Valley  R. 
R.  Co.,  23  Cal.  268  ;  Chicago  &  A.  R.  R.  v.  Scott,  42  111.  132.  But 
other  decisions  hold  that  the  liability  of  the  carrier  continues  in 
such  cases,  until  the  consignee  has  had  a  reasonable  opportunity 
to  take  the  goods  away,  although  it  is  not  the  duty  of  the  car- 
rier to  notify  him  of  their  arrival.  Moses  v.  Boston,  etc.,  R.  R. 
Co.,  32  N.  H.  523;  and  see  Rome  R.  R.  Co.  v.  Sullivan, 
14  Ga.  277 ;  Wood  v.  Crocker,  18  Wis.  345 ;  while  in  still  other 
cases  it  is  held  the  duty  of  the  carrier  to  notify  the  con- 
signee of  the  arrival  of   the  goods,  and  that  his  liability   as 
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carrier  continues  for  a  reasonable  time  after  such  notice  has 
been  given.  Shenkv.  Phil.  St.  Co.,  60  Penn.  St.  109,  115  ;  Rawson 
v.  Holland,  5  Daly,  155;  S.  C.  affirmed,  59  N.  Y.  (14  Sick.)  611  ; 
Mills  v.  The  Mich.  C.  B.  R.  Co.,  45  N.  Y.  (6  Hand)  622 ;  S.  C,  6 
Am.  Rep.  152  ;  Hermann  v.  Goodrich,  21  Wis.  535 ;  Hedges  v. 
H.  R.  R.  R.  Co.,  6  Robt.  (N.  Y.)  120  ;  see  S.  C,  49  N.  Y.  (9 
Sick.)  223.  What  is  such  reasonable  time  is,  when  there  is  no 
dispute  as  to  the  facts,  a  question  of  law  for  the  court.  lb.;  Roth 
v.  Buffalo,  etc.,  R.  R.  Co.,  34  N.  Y.  (7  Tiff.)  548.  But  whatever 
conflict  there  may  be  in  the  decisions  in  other  respects,  they  all 
agree  in  holding  the  carrier  liable  as  such,  until  the  goods  have 
been  safely  stored  in  a  proper  warehouse.  See  Bartholomew  v. 
St.  Louis,  etc.,  R.R.  Co.,  52  111.  106,  and  cases  cited  above.  So, 
if  the  consignee  is  unkuown  to  the  carrier,  or  if  he  refuses  to  re- 
ceive the  goods,  or  is  absent  and  has  no  agent  to  whom  notice 
can  be  given,  want  of  notice  will  be  excused.  Krewer  v.  South- 
ern Express  Co.,  6  Coldw.  (Tenn.),  356  ;  Northrwp  v.  Syracuse, 
etc.,  R.  R.  Co.,  3  Abb.  Ct.  App.  386  ;  S.  C,  5  Abb.  (N.  S  )  425 ; 
Hudson  v.  Baxendale,  2  II.  &  N.  575  ;  Pelton  v.  Rensselaer,  etc., 
R.  R.  Co.,  54  N.  Y.  (9  Sick.)  214.  If  a  special  contract  is  made 
to  deliver  goods  at  a  particular  place,  the  carrier  is  liable  until 
delivery,  as  such,  and  not  as  a  warehouseman,  although  the 
goods  are  destroyed  in  his  warehouse.  Moore  v.  Michigan,  etc., 
R.R.,  3  Mich.  23. 

Carriers  by  land,  other  than  by  railway,  are  bound  to  deliver 
or  tender  the  goods  to  the  consignee  at  his  residence  or  p]ace  of 
business,  and  until  this  is  done  they  are  not  relieved  from  re- 
sponsibility as  carriers.  Witbeck  v.  Holland,  55  Barb.  443  ;  S. 
C,  38  How.  273  ;  S.  C.  affirmed,  45  N.  Y.  (6  Hand)  13  ;  Fisk  v. 
Newton,  1  Denio,  45.  See  Graff  v.  Bloomer,  9  Penn.  St.  114; 
Merwin  v.  Butler,  17  Conn.  138.  Thus,  stage  coach  proprietors 
are  not  released  from  liability  by  having  the  goods  left  at  the 
coach  office,  or  at  an  inn  at  which  the  coach  usually  stops,  and 
leaving  goods  at  a  coach  office  without  express  permission,  is  au- 
thorized only  by  long-established  and  a  generally  well-known 
usage.  Gibson  v.  Culver,  17  Wend.  305.  So,  exemption  from 
personal  delivery,  or  delivery  at  the  residence  or  place  of  business 
of  the  consignee,  does  not  extend  to  express  companies,  although 
availing  themselves  of  carriage  by  rail;  for  these  companies 
were  established  for  the  purpose  of  extending  to  the  public  the 
advantages  of  personal  delivery,  enjoyed  in  all  cases  of  land 
carriage  prior  to  the  introduction  of  transportation  by  rail.    Wit- 
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beck  v.  Holland,  38  How.  (N.  Y.)  273  ;  S.  C.,  55  Barb.  443  ;  S.  C. 
affirmed,  45  N.  Y.  (6  Hand)  13 ;  Bartlett  v.  Steamboat  Philadel- 
phia, 32  Mo.  256  ;  Gulliver  v.  Adams  Express  Co.,  38  111.  502 ; 
Redf.  on  Railw.,  §  170.  In  delivering  matter  carried  by  express 
companies,  the  delivery  must  be  to  the  consignee  at  his  place  of 
business,  and  if  the  rooms  he  uses  for  that  purpose  are  in  the 
upper  story  of  a  building,  the  delivery  must  be  made  there  ;  and 
it  will  not  be  sufficient  to  leave  the  matter  in  a  hall  on  the  ground 
floor  of  the  building  with  notice  thereof  to  the  consignee,  as  he 
is  not  bound  to  receive  the  goods  there.  Haslam  v.  Adams 
Express  Co.,  6  Bosw.  235  ;  Mierson  v.  Hope,  2  Sweeny,  561. 

By  the  general  usage  of  commercial  and  maritime  law,  a  car- 
rier by  water  must  convey  from  port  to  port,  or  from  wharf  to 
wharf.  He  is  not  bound  to  deliver  goods  at  the  warehouse  of 
the  consignee.  But  it  is  the  duty  of  the  consignee  to  receive  his 
goods  out  of  the  ship  or  upon  the  wharf.  Dibble  v.  Morgan, 
1  Woods,  406 ;  see  The  Tybee,  id.  358.  Notice  should, 
however,  be  given  to  the  consignee,  of  the  arrival  and 
place  of  deposit,  which  comes  in  lieu  of,  and  answers  for, 
a  personal  delivery.  Hyde  v.  Trent  &  Mersey  Navigation 
Co.,  5  T.  R.  389  ;  2  Kent's  Com.  604,  605  ;  Chickering  v. 
Fowler,  4  Pick.  371 ;  Ostrander  v.  Brown,  15  Johns.  39 ;  Gib 
son  v.  Culver,  17  Wend.  305,  311 ;  Shenk  v.  Phila.  Steam  Pro. 
Co.,  60  Penn.  St.  109 ;  Western  Transp .  Co.  v.  Hawley,  1  Daly 
(N".  Y.),  327;  Solomon  v.  Phila.,  etc.,  Steamboat  Co.,  2  id.  104. 
If  the  consignee  is  absent,  dead,  or  cannot  be  found,  or  if  he 
neglects  or  refuses  to  receive  the  goods,  the  carrier,  to  discharge 
himself  from  liability,  may  place  them  in  store  with  a  responsi- 
ble person,  at  the  risk,  cost  and  charge  of  the  owner.  Illinois 
Central  R.  R.  Co.  v.  Friend,  64  111.  303 ;  Fenner  v.  Buffalo  & 
State  Line  R.  R.  Co.,  44  N.  Y.  (5  Hand)  505;  May  ell  v. 
Pather,  2  Johns.  Cas.  371 ;  Cope  v.  Cordova,  1  Rawle  (Penn.),  203 ; 
Stephenson  v.  Hart,  4  Bing.  476.  But  he  cannot  abandon  the 
goods  upon  the  wharf,  and  if  he  does  so,  he  is  responsible  to  the 
owner  for  their  loss  or  injury.  Rowland  v.  Miln,  2  Hilt.  (1ST.  Y.) 
150;  see  Mobile,  etc.,  R.  R.  Co.,  46  Ala.  63  ;  Mc  Andrew  v.  Whit- 
lock,  2  Sweeny,  623  ;  S.  C.  affirmed,  52  N.  Y.  (7  Sick.)  40.  It  has 
been  held,  that  the  responsibility  of  a  common  carrier  on  the 
Ohio  river  does  not  cease  by  the  delivery  of  goods  on  the 
wharf,  and  notice  given  to  the  consignee,  but  that  the  duty  of 
the  carrier  is  to  attend  to  the  actual  delivery.  Hemphill  v.  Che- 
nie,   6  Watts  &  Serg.   62 ;  and  see  Blin  v.  Mayo,   10  Vt.   50  ; 
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Galloway  v.  Hughes,  1  Bailey  (S.  C),  553.  So,  generally,  it  has 
been  held  that  carriers  by  railroads  or  steamboats  engaged  in  the 
internal  coasting  and  river  trade,  in  the  absence  of  a  contract  for 
a  particular  mode  of  delivery,  must  deliver  freight  received  by 
them  to  the  owner,  consignee  or  some  authorized  agent,  or  safely 
land  it  upon  the  wharf  at  the  place  of  destination,  or  deposit  it 
in  their  depot  houses,  and  promptly  notify  the  consignee.  If 
delivered  to  a  drayman,  cartman  or  any  other  person  not  author- 
ized by  the  consignee  to  receive  it,  it  is  at  the  risk  of  the  carrier. 
Dean  v.  Vaccaro,  2  Head  (Tenn.),  488;  see  Sultana  v.  Chap- 
man, 5  Wis.  454 ;  Williams  v.  Holland,  22  How.  (N.  Y.)  137 ; 
Bartlett  v.  Philadelphia,  32  Mo.  356  ;  The  Peytona,  2  Curt.  21 ; 
Alabama,  etc.,  R.  R.  Co.  v.  Kidd,  35  Ala.  209  ;  Herman  v.  Good- 
rich, 21  Wis.  356. 

The  acceptance  of  a  portion  of  the  goods  by  the  consignee,  at 
a  place  different  from  that  specified  in  the  contract,  though  ad- 
missible in  mitigation  of  damages,  does  not  discharge  the  com- 
mon carrier  from  liability  for  the  residue.  Cox  v.  Peterson, 
30  Ala.  608.  So,  where  a  part  of  a  cargo  of  grain  is  damaged 
in  the  course  of  transportation,  by  a  peril  not  within  the  excep- 
tion of  the  bill  of  lading,  an  acceptance  at  an  intermediate  port,  of 
such  grain,  will  not  preclude  a  remedy  against  the  carrier  as  to 
the  residue  of  the  grain.  Home  Ins.  Co.  v.  Western  Trans.  Co., 
51  N.  Y.  (6  Sick.)  93.  A  carrier  who  delivers  a  bill  of  lading 
containing  the  words  "quantity  guaranteed,"  is  responsible  to 
the  shippers  for  the  whole  quantity  specified,  and  cannot  evade 
the  responsibility  by  showing  that  he  delivered  all  that  he  re- 
ceived. Bissel  v.  Campbell,  54  N.  Y.  (9  Sick.)  353.  But  unless 
the  bill  explicitly  provides  otherwise,  a  carrier  is  discharged  by 
a  delivery  of  the  quantity  received  by  him,  though  less  than  that 
specified  in  the  bill.     Abbe  v.  Eaton,  51  N.  Y.  (6  Sick.)  410. 

As  it  regards  the  time  of  delivery,  if  no  particular  time  be 
fixed  upon,  it  is  the  undoubted  duty  of  the  carrier  to  deliver 
within  a  reasonable  time  after  the  arrival  of  the  ship  or  vehicle? 
but  what  shall  constitute  a  reasonable  time  depends  on  the 
peculiar  circumstances  of  the  case.  See  Hand  v.  Baynes,  4 
Whart.  204 ;  Broadwell  v.  Butler,  6  McLean,  296 ;  S.  C,  1  Newb. 
171 ;  Favor  v.  Philbrick,  5  N.  H.  358  ;  Ward  v.  New  York,  etc., 
R.  R.  Co.,  47  N.  Y.  (2  Sick.)  29  ;  Parsons  v.  Hardy,  14  Wend. 
215;  Gatliffe  v.  Bourne,  4  Bing.  N.  C.  314;  Nudd  v.  Wells, 
11  Wis.  407 ;  Michigan,  etc.,  R.  R.  v.  Day,  20  111.  375;  Gerhard 
v.  Neese,  36  Tex.  635 ;  and  see  ante,  art.  4,  §  4.     A  delivery  of 
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goods  to  a  consignee,  after  business  hours,  and  after  the  consignee 
has  dismissed  his  servants,  is  held  not  a  good  delivery.  Eagle 
v.  White,  6  Whart.  505 ;  Hill  v.  Humphreys,  5  Watts  &  Serg. 
123 ;  and  so  of  a  delivery  of  specie  to  a  bank  after  banking 
hours  and  after  the  bank  has  been  closed.  Young  v.  Smith,  3 
Dana  (Ky.),  92;  Merwin  v.  Butler,  17  Conn.  138;  see  Marshall 
v.  Am.  Ex.  Co.,  7  Wis.  1 ;  Pate  v.  Henry,  5  Stew.  &  P.  (Ala.) 
101.  So,  if  the  consignee's  place  of  business  was  closed  on  the 
day  of  arrival,  the  carrier  is  excused  from  giving  him  notice  of 
the  arrival ;  and  it  makes  no  difference  that  such  day  was  the 
4th  of  July.  Ely  v.  New  Haven  Steamboat  Co.,  6  Abb.  N.  S. 
(N.  Y.)  72;  S.  C,  53  Barb.  207. 

Unloading  goods  on  Sunday  is  not  evidence  of  fault  or  neg- 
ligence on  the  part  of  the  carrier,  in  the  absence  of  proof  that 
by  the  law  of  the  State  where  the  loss  happened  such  act  was 
unlawful.  Shelton  v.  Merchants'  Disp.  Trans.  Co.,  59  N.  Y. 
(14  Sick.)  258. 

And  there  is  said  to  be  no  general  usage  in  commercial  law, 
and  making  a  part  thereof,  which  forbids  the  unlading  of  vessels, 
and  a  tender  of  freight  to  the  consignee,  on  the  day  set  apart  for 
a  church  festival,  fast  or  holiday.  Richardson  v.  Ooddard,  23 
How.  (U.  S.)  28;  see  Sleade  v.  Payne,  14  La.  Ann.  453.  But 
the  consignee  is  not  bound  to  receive  the  goods  on  a  stormy  day, 
if  they  would  be  injured  thereby.  The  Grafton,  1  Blatchf.  (C. 
C.)  173 ;  S.  C,  Olc.  Adm.  43. 

And,  with  reference  to  the  time  of  delivery,  common  carriers 
are  held  responsible  only  for  the  exertion  of  due  diligence,  and 
they  may  excuse  delay  in  the  delivery  of  goods  by  accident  or 
misfortune,  although  not  inevitable,  or  produced  by  the  act  of 
God.  It  is  sufficient,  if  they  exert  due  care  and  diligence  to 
guard  against  delay,  if  the  goods  are  finally  delivered  in  safety. 
In  other  words,  the  principle  upon  which  the  extraordinary 
responsibility  of  common  carriers  is  founded  does  not  require 
that  that  responsibility  should  be  extended  to  the  time  occupied 
in  the  transportation  ;  the  danger  of  robbery  or  embezzlement, 
by  collusion  or  fraud  on  the  part  of  the  carrier,  lias  no  applica- 
tion in  such  case.  Parsons  v.  Hardy,  14  Wend.  215  ;  Boner  v. 
Merchants'  Steamboat  Co.,  1  Jones  (N.  C),  211.  If  there  be 
an  express  contract  to  deliver  in  a  prescribed  time,  the  agree- 
ment in  this  respect  must,  of  course,  be  exactly  fulfilled  ;  and 
the  carrier  will  be  liable,  even  though  a  delivery  within  the  pre- 
scribed    time    be    rendered   impossible.      Hand  v.    Baynes,  4 
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Whart.  214  ;  Harmony  v.  Bingham,  1  Duer,  209 ;  S.  C.  affirmed. 
12  N.  Y.  (2  Kern.)  99 ;  see  Collier  v.  Swinney,  16  Mo.  484  ; 
Place  v.  Union  Express  Co.,  2  Hilt.  (N.  Y.)  19;  Hadley  v. 
Clarke,  8  T.  R.  259  ;  but  see  Lowe  v.  Moss,  12  111.  477  ;  Davis  v. 
Cobb,  12  Barb.  310 ;  S.  C,  10  N.  Y.  Leg.  Obs.  161.  In  the  absence 
of  an  express  agreement,  a  carrier  must  use  reasonable  diligence 
and  dispatch  in  the  transportation  and  delivery  of  freight,  and 
is  liable  for  any  depreciation  resulting  from  its  neglect.  Zinn 
v.  New  Jersey  Steamboat  Co.,  49  N.  Y.  (4  Sick.)  442  ;  S.  C,  10 
Am.  Rep.  402;  Ward  v.  N.  Y.  Central  R.  R.  Co.,  47  N.  Y.  (2  Sick.) 
29  ;  S.  C,  7  Am.  Rep.  405. 

The  common  carrier  is  also  bound  to  deliver  the  goods  to  the 
right  person,  and,  if  the  delivery  be  to  the  wrong  person, 
although  made  through  innocent  mistake,  the  carrier  will  be 
responsible  for  the  value  of  the  goods  so  lost.  Viner  v.  New 
York,  etc.,  Steamship  Co.,  50  N.  Y.  (5  Sick.)  23 ;  Bush  v.  Romer, 
2  S.  C.  (T.  &  C.)  597 ;  Collins  v.  Burns,  63  K  Y.  (18  Sick.) 
1 ;  The  Huntress,  Daveis,  82 ;  American  Ex.  Co.  v.  Stark, 
29  Ind.  27 ;  McEntee  v.  New  Jersey  Steamboat  Co.,  45  N.  Y. 
(6  Hand)  34 ;  S.  C,  6  Am.  Rep.  28,  30,  note.  Such  a  mis-deliv- 
ery is  ordinarily  held  a  conversion  of  the  property.  Powell 
v.  Myers,  26  Wend.  591 ;  Price  v.  Oswego,  etc.,  R.  R.  Co., 
50  K  Y.  (5  Sick.)  213 ;  S.  C,  10  Am.  Rep.  475  ;  Claflin  v. 
Boston,  etc.,  R.  R.  Co.,  7  Allen,  341 ;  Bradley  v.  Bunipace,  7 
H.  &  N.  200  ;  Jeffersonmlle  R.  R.  Co.  v.  White,  6  Bush  (Ky.), 
251 ;  see  MJ Eeon  v.  M' Ivor,  L.  R.,  6  Exch.  36.  If  the  carrier's 
agents,  through  mistake,  refuse  to  deliver  to  the  proper  person, 
and  the  goods  are  destroyed  by  lire  in  the  warehouse,  the  car- 
rier is  liable.  Meyer  v.  Chicago,  etc.,  R.  R.  Co.,  24  Wis.  566 ; 
S.  C,  1  Am.  Rep.  207.  So,  if  a  mis-delivery  is  caused  by  the 
goods  being  wrongly  marked  by  the  agent  of  the  carrier,  the  car- 
rier is  liable.  lb. ;  though  it  is  otherwise  if  the  goods  are  lost 
because  not  properly  marked  by  the  owner.  Conger  v.  Chicago, 
etc.,  Railway  Co.,  24  Wis.  157 ;  S.  C,  1  Am.  Rep.  164. 

A  package  of  money  addressed  to  the  cashier  of  a  bank  is  duly 
delivered,  so  as  to  discharge  the  carrier  from  liability,  by  deliv- 
ering it  to  a  clerk  or  receiving  teller,  while  he  is  acting  behind 
the  counter  of  the  bank  in  the  discharge  of  his  duties  as  teller. 
Hotchkiss  v.  Artisans'  Bank,  2  Abb.  Ct.  App.  403 ;  S.  C.  2 
Keyes,  564;  see  Ela  v.  American  M.  U.  Express  Co.,  29  Wis. 
611;   Winslow  v.  Vermont,  etc.,  R.  R.  Co.,  42  Vt.  700. 

A  carrier  who  engages  to  deliver  only  on  receipt  of  price,  and 
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delivers  in  breach  of  this  agreement,  assumes  the  responsibility. 
But  an  indorsement  on  the  bill,  "please  collect,"  seems  to  be  a 
request  only,  with  which  the  carrier  is  not  obliged  to  comply. 
Tooker  v.  Gormer,  2  Hilt.  (N.  Y.)  71. 

Notice  of  the  insolvency  of  the  buyer  of  goods  to  an  agent  of 
the  carrier  who  is  in  possession  of  the  goods  in  the  regular  course 
of  his  agency,  is  notice  to  the  carrier.  Thus  a  letter  by  the  seller, 
delivered  to  the  agent  of  the  carrier  in  possession  of  the  goods, 
to  the  effect  that  the  buyer  had  been  attached,  and  that  the  writer 
desired  to  save  the  goods,  giving  a  bill  of  particulars,  and  direct- 
ing the  carrier  to  deliver  the  goods  to  no  one  but  the  agent  of  the 
seller,  was  held  a  sufficient  demand  for  the  return  of  the  goods 
to  charge  the  carrier  for  a  conversion.  Jones  v.  Earle,  37  Cal. 
630. 

§  2.  Excusing  non-delivery.  Under  the  ordinary  contract  of 
common  carriers,  the  burden  of  proof  is  upon  the  carrier  to  show 
an  excuse  for  non-delivery  of  property  which  he  is  proved  to 
have  received  for  transportation.  Chapman  v.  New  Orleans, 
etc.,  R.R.  Co.,  21  La.  Ann.  224;  ante,  35,  art.  4,  §  5.  Thus,  when  a 
carrier  sets  up  the  defense  that  the  loss  of  property  delivered  to 
him  for  transportation  was  occasioned  by  the  public  enemies  of 
the  State,  he  must  establish  that  fact  by  clear  and  satisfactory 
evidence.  Wallace  v.  Sanders,  50  Ga.  134 ;  and  see  Green,  etc., 
Nav.  Co.  v.  Marshall,  48  Ind.  596. 

The  principal  grounds  of  valid  excuse  for  a  non-delivery  of 
goods  by  a  common  carrier  have  been  pointed  out  in  treating  of 
the  liabilities  of  carriers,  ante,  23, 39,  arts.  4  and  5.  From  what  has 
been  there  said,  it  is  seen  to  be  a  sufficient  excuse  or  justification 
for  the  carrier  to  show  that,  without  any  negligence  on  his  part, 
the  goods  have  been  lost  by  the  act  of  God,  or  of  the  public 
enemy ;  and  in  cases  of  special  limitations  of  responsibility  by 
notices  or  otherwise,  that  the  loss  has  been  by  other  perils  against 
which  he  did  not  insure,  or  under  circumstances  which  do  not 
affect  him  with  the  imputation  of  undue  negligence.  lb.;  Story 
on  Bailm.,  §  574.  If  the  military  power  of  the  government  takes 
control  of  a  railroad  and  directs  the  manner  in  which  it  shall  be 
operated,  so  that  it  cannot  exercise  its  franchises  for  the  benefit 
of  the  general  public,  this  will  excuse  it  from  exercising  such 
franchises  for  the  benefit  of  a  private  person.  Illinois  Central 
R.  R.  Co.  v.  Ashmead,  58  111.  487.  In  addition,  it  may 
be  stated  that  a  non-delivery  is  excused  which  has  been 
occasioned  by   the  illegal    act  of   the  shipper  (see   Hastings 


CARRIERS.  57 

v  Pepper,  11  Pick.  41,  42),  as  if  the  goods  have  been  for- 
feited, by  the  illegal  act  of  the  shipper  and  are  seized  for 
the  forfeiture  (Gosling  v.  Higgins,  1  Camp.  451),  though  a 
mere  seizure  for  a  supposed  forfeiture,  if  it  is  in  fact  without  any 
justifiable  cause,  will  not  excuse  the  carrier.  Abb.  on  Ship. 
364,  396  ;  Story  on  Bailm.,  §  579.  A  carrier  is  likewise  excused 
for  a  non-delivery  of  goods  in  his  possession  in  transit,  where  the 
shipper  exercises  his  common-law  right  of  stoppage  in  transitu. 
See  Oppenheim  v.  Russell,  3  Bos.  &  Pul.  42  ;  Morley  v.  Hay,  3 
Man.  &  RyL  396;  Stiles  v.  Howland,  31  N.  Y.  (5  Tiff.)  309  ;  and 
see  post,  Stoppage  in  transitu.  So  if  the  goods  are  demanded 
or  taken  from  the  possession  of  the  carrier  by  some  one  having  a 
superior  title  to  the  property,  it  will  excuse  a  non-delivery.  See 
Blivin  v.  Hudson  River  R.  R.  Co.,  35  Barb.  188  ;  S.  C.  affirmed, 
36  N.  Y.  (9  Tiff.)  403  ;  33  How.  616,  n.  ;  Western  Transp.  Co.  v. 
Barber,  56  N.  Y.  (11  Sick.)  544.  But  a  bailee  cannot  in  general 
dispute  his  bailor's  title,  and  the  property  must  be  taken  by  due 
process  of  law,  in  order  to  exonerate  the  carrier.  See  Barnard 
v.  Kobbe,  3  Daly,  35;  S.  C.  affirmed,  54  IS.  Y.  (9  Sick.)  516; 
Bates  v.  Stanton,  1  Duer,  79;  S.  C,  10  N.  Y.  Leg.  Obs.  216; 
Wallace  v.  Matthews,  39  Ga.  617 ;  Sheridan  v.  New  Quay  Co., 
4  C.  B.  (N.  S.)  618 ;  Wilson  v.  Anderlon,  1  B.  &  Aid.  450;  but 
see  Hayden  v.  Dams,  9  Cal.  573;  Great  Western  Railroad 
Company  v.  McComas,  33  111.  185.  Where  goods  deliv- 
ered to  a  common  carrier  for  transportation  were  seized 
by  legal  process  and  taken  out  of  his  possession  by  the 
sheriff,  and  the  carrier  forthwith  gave  notice  to  the  consignor 
and  consignee,  and  they  made  no  reply,  it  was  held,  1 .  That  the 
liability  of  the  carrier  ceased  when  the  goods  were  taken  from 
his  custody  by  legal  process  ;  2.  That  the  carrier  had  a  right  to 
presume  the  consignor  and  consignee  had  abandoned  the  prop- 
erty, as  subject  to  the  legal  process  which  had  seized  it.  Savan- 
nah, etc.,  Co.  v.  Wilcox,  48  Ga.  432.  Such  a  taking  of  the 
goods,  by  virtue  of  a  legal  process,  excuses  the  carrier  from 
liability  for  the  non-delivery.  Ohio  &  Mississippi  R.  R.  Co.  v. 
Tohe,  51  Ind.  181;  S.  C,  19  Am.  Rep.  727.  So,  there  are  authorities 
which  hold  that  if  goods  are  taken  out  of  the  possession  of  a 
carrier  by  an  officer  of  the  law  on  an  attachment  against  another 
than  the  consignee,  this  is  a  sufficient  defense  to  the  carrier  in  a 
suit  by  the  consignee,  although  he  be,  in  fact,  the  true  owner. 
See  Stiles  v.  Davis,  1  Black  (U.  S.),  101;  Wareham  Bank  v. 
Burt,  5  Allen,   113 ;    Verrall  v.  Robinson,  4  Dowl.  242 ;  S.  C, 
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2  C.  M.  &  R.  495.     But  if  goods  are  taken  from  a  common  car 
rier  under  an  attachment  against  a  person  who  is  not  the  owner, 
the  carrier  is  liable  for  the  non-delivery.    Edwards  v.  White 
Line  Transit  Co.,  104  Mass.  159 ;  S.  C,  6  Am.  Rep.  213  ;  see 
ante,  29,  art.  4,  §  2. 

In  some  cases  a  non-delivery  will  be  excused,  although  the 
loss  of  the  goods  is  to  be  attributed  to  the  carrier's  own  agency ; 
as  where  he  throws  goods  overboard  to  lighten  a  ship  or  boat 
and  preserve  life.  Smith  v.  Wright,  1  Caines,  43  ;  Mouse's  Case, 
12  Co.  63.  And  any  act  of  the  shipper  discharging  a  carrier 
from  further  responsibility  will  excuse  a  non-delivery.  See 
Todd  v.  Figley,  7  Watts,  542 ;  Sanderson  v.  Lamberton,  6  Binn. 
129 ;  Boyce  v.  Anderson,  2  Pet.  150 ;  Bowman  v.  Teall,  23 
Wend.  306  ;  St  Louis,  etc.,  R.  R.  Co.  v.  Montgomery,  39  111.  335. 
But  the  fact  that  the  owner  of  goods  merely  accompanies  them 
in  their  transit,  without  having  the  exclusive  custody  of  them, 
will  not  excuse  a  non-delivery.  Robinson  v.  Dunmore,  2  Bos. 
&  P.  419.  And  interference  by  the  owner  in  giving  directions 
as  to  the  care  of  the  property  is  merely  evidence  of  acceptance, 
and  is  not  in  itself  an  acceptance  of  the  property.  Bowman  v. 
Teall,  23  Wend.  306 ;  and  see  Todd  v.  Figley,  7  Watts,  542 ; 
Home  Ins.  Co.  v.  Western  Transp.  Co.,  51  N.  Y.  (6  Sick.)  93. 

§  3.  Action  for  non-delivery.  A  common  carrier  is  held  liable 
in  trover,  although  be  has  no  beneficial  interest,  if  he  misuses  a 
chattel  intrusted  to  him,  or  puts  it  into  the  hands  of  a  third 
person  without  order  or  by  mistake,  or  on  a  forged  order. 
Trowell  v.  Toumans,  5  Strobh.  (S.  C.)  67  ;  and  see  Jeffersonville 
R.  R.  Co.  v.  White,  6  Bush  (Ky.),  251 ;  Beoereux  v.  Barclay, 
2  Barn.  &  Aid.  702 ;  Hawkins  v.  Hoffman,  6  Hill  (N.  Y.),  586. 
But  for  goods  lost  by  nonfeasance  merely,  trover  will  not  lie 
against  a  carrier ;  the  owner  should  bring  either  assumpsit,  or  a 
special  action  on  the  case.  lb.;  Bowlin  v.  Nye,  10  Cush.  416. 
And  although  a  carrier  is  liable  in  damages  for  an  omission  to 
deliver  goods  in  a  reasonable  time,  the  owner  cannot  refuse  to 
receive  them  and  claim  as  for  a  conversion.  Scovill  v.  Griffith, 
12  N.  Y.  (2  Kern.)  509 ;  see  Robinson  v.  Austin,  2  Gray,  564. 
In  an  action  against  a  carrier  for  an  injury  to  goods,  the  plain- 
tiff must  show  a  general  or  special  ownership  in  the  goods  at 
the  time  of  the  injury.  Jenkins  v.  Pickett,  9  Yerg.  480  ;  Law 
v.  Hatchet,  4  Blackf.  364. 

Where  an  agent,  pursuant  to  instructions  of  his  principal,  de- 
livers to  a  common  carrier  moneys  of  the  principal  consigned  U: 
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and  to  be  transported  to  him,  the  consignor,  from  the  time  of 
the  delivery,  ceases  to  have  any  title  to  or  interest  therein,  and 
cannot  maintain  an  action  against  the  carrier  therefor.  Thomp- 
son v.  Fargo,  63  N".  Y.  (18  Sick.)  479. 


ARTICLE  VII. 

EIGHTS   AND   COMPENSATION. 

Section  1.  Rights  to  compensation.  It  is  the  privilege  of  a 
carrier  in  all  cases  to  demand  the  price  or  hire  of  carriage,  be- 
fore receiving  the  goods  offered  ;  and  if  the  price  is  not  paid,  he 
may  refuse  to  carry.  It  is  well  settled,  however,  that  he  need 
not  be  paid  in  advance,  unless  he  specially  demand  it.  Wilson 
v.  Grand  Trunk  Railway  of  Canada,  56  Me.  60.  And  if  he 
takes  charge  of  and  carries  the  goods  offered,  without  the  price 
of  carriage  being  paid,  he  may  afterward  recover  it  in  an  action. 
Batson  v.  Donovan,  4  Barn.  &  Aid.  32 ;  Wright  v.  Snell,  5  id. 
353  ;  but  the  defendant  in  such  an  action  is  entitled  to  set  up  in 
defense  any  breach  of  his  contract  by  the  plaintiff,  and  to  have 
.any  damages  resulting  therefrom  applied  upon  the  plaintiff's 
claim.  Lech  v.  Baldwin,  5  Watts,  446  ;  Oleadell  v.  Thomson, 
3  Jones  &  Sp.  (N.  Y.)  232;  S.  C.  affirmed,  56  N.  Y.  (11  Sick.) 
194  ;  Bancroft  v.  Peters,  4  Mich.  619  ;  Dickinson  v.  Haslit,  3 
Harris  &  J.  (Md.)  345.  In  the  absence  of  an  agreement  between 
the  parties,  fixing  the  price  of  carriage,  the  carrier  may  recover 
his  reward  on  a  quantum  meruit.  Allen  v.  Sewall,  2  Wend. 
327  ;  the  amount  being  determined  by  the  usage  of  trade,  and 
the  circumstances  and  reason  of  the  case.     3  Kent's  Com.  219. 

Where  a  common  carrier  transports  property  against  the  ex- 
press orders  of  the  owners,  it  is  a  gratuitous  act,  and  he  cannot 
recover  a  compensation  for  it.  Schureman  v.  Withers,  Anth. 
N.  P.  168  ;  nor  will  a  receipt  of  the  property  by  the  owner  al- 
ter the  case.  lb. 

The  owner  of  a  chattel  may  maintain  trover  therefor  against  a 
carrier  who,  on  demand,  refuses  to  deliver  it  up  until  he  shall 
receive  for  its  transportation  a  greater  amount  than  the  price 
agreed  upon.  Northern  Transp.  Co.  v.  Sellick,  52  111.  249  ;  and 
see  Hoyt  v.  Sprague,  61  Barb.  497. 

The  compensation  for  the  conveyance  of  goods,  when  claimed 
by  a  carrier  by  water,  is  usually  termed  freight,  and  the  rnles 
of  law  relating  thereto  form  a  very  important  branch  of  the  law 
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of  shipping.  A  consignee  of  goods  which,  by  the  bill  of  lading, 
are  to  be  delivered  to  him  on  payment  of  the  freight,  by  receiv- 
ing the  cargo  becomes  liable  to  pay  the  freight  of  the  carrier. 
Abbe  v.  Eaton,  51  N.  Y.  (6  Sick.)  410.  A  carrier  who  contracts 
to  carry  a  number  of  casks  of  wine  and  deliver  them,  all  full  and 
in  good  condition,  the  perils  and  risks  of  the  sea  excepted,  is 
entitled,  in  the  absence  of  negligence  on  his  part,  to  recover  full 
freight,  although  by  reason  of  rough  weather  and  heavy  seas, 
some  of  the  casks  had  leaked  and  become  of  little  or  no  value. 
Gunther  v.  Colin,  3  Daly,  125.  A  statement  of  the  rules  as  to 
compensation  will  be  reserved  for  the  head  of  Shipping.  And  see 
the  title,  Charter '-parly ;  Ships,  etc. 

§  2.  Lien  of  carrier.  It  is  clear  that  a  common  carrier 
has  a  lien  upon  the  goods  transported  by  him  for  his  hire,  and 
the  right  to  retain  the  possession  of  them  until  his  reasonable 
charges  are  paid.  Langworthy  v.  New  York,  etc.,  R.  R.  Co.,  2 
E.  D.  Smith  (N.  Y.),  195  ;  Goodman  v.  Stewart,  Wright  (Ohio), 
216  ;  Ames  v.  Palmer,  42  Me.  197 ;  Hunt  v.  Haskell,  24  id.  339  ; 
Crawshay  v.  Homfray,  4  Barn.  &  Aid.  50.  So,  when  an  owner 
of  goods  delivers  them  to  a  carrier  to  be  transported  over  his 
route,  and  thence  over  the  route  of  a  succeeding  carrier,  or  the 
routes  of  several  successive  carriers,  he  makes  and  constitutes 
the  persons  to  whom  he  delivers  them  his  forwarding  agents. 
And  in  such  case  the  last  carrier  will  be  entitled  to  a  lien  upon 
the  goods,  not  only  for  the  freight  earned  by  him  on  his  own 
part  of  the  route,  but  also  for  all  the  freight  which  has  been  ac- 
cumulating from  the  commencement  of  the  carriage  until  he  re- 
ceives them,  which,  according  to  a  very  convenient  custom,  now 
fully  recognized  and  established  as  a  proper  and  legal  proceed- 
ing, he  has  paid  to  the  preceding  carriers.  Stevens  v.  Boston, 
etc.,  R.  R.  Co.,  8  Gray,  266 ;  Briggs  v.  Boston,  etc.,  R.  R.  Co.,  6 
Allen,  246  ;  Bowman  v.  Hilton,  11  Ohio,  303  ;  Wells  v.  Thomas, 
27  Mo.  17  ;  White  v.  Vaun,  6  Humph.  (Tenn.)  70.  But  he  has  no 
lien  for  advances  wholly  foreign  to,  and  disconnected  with,  any 
cost  or  charges  for  transportation.  Steamboat  Virginia  v.  Kraft, 
25  Mo.  76  ;  and  if  the  previous  charges  have  been  in  fact  prepaid, 
he  cannot  assert  a  lien  therefor.  Travis  v.  Thompson,  37  Barb. 
236  ;  so,  a  common  carrier,  innocently  receiving  goods  from  a 
wrong-doer,  has  no  lien  thereon  against  the  rightful  owner,  even 
for  freight  which  he  has  paid  to  a  previous  carrier.  Steves  v. 
Boston,  etc.,  R.  R.  Co.,  8  Gray,  262  ;  Robinson  v.  Baker,  5  Cush. 
137. 
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A  carrier  cannot  hold  goods  by  virtue  of  a  lien  for  back  freights. 
Leonard  v.  Winslow,  2  Grant's  Cas.  (Penn.)  139 ;  nor  for  other  in- 
debtedness. Adams  v.  Clark,  9  Cush.  215.  His  lien  is,  prima 
facie,  only  for  the  transportation  of  the  particular  goods  in  his 
possession.  Hartshorne  v.  Johnson,  2  Halst.  (N.  J.)  108  ;  and  it 
is  only  co- extensive  with  his  right  to  claim  and  recover  freight 
Dyer  v.  Grand  Trunk  Railway  Co.,  42  Vt.  441 ;  S.  C,  1  Am, 
Rep.  350  ;  Bass  v.  Upton,  1  Minn.  416.  Carriers  may,  however, 
secure  to  themselves  a  general  lien,  by  express  stipulation  with 
their  customers.  Rushforth  v.  Had  field,  6  East,  522  ;  or,  it 
seems,  by  the  publication  of  a  notice,  brought  to  the  knowledge 
of  their  customers.  lb. ;  see  Kirkman  v.  Shawcross,  6  T.  R. 
14 ;  Abb.  on  Shipp.  286  ;  2  Kent's  Com.  637. 

A  common  carrier  who  has  received  goods  from  a  wharfinger, 
with  whom  they  have  been  deposited  by  their  owner  without 
authority  to  forward  them,  has  no  lien  on  them  for  freight  against 
the  owner.  Clark  v.  Lowell,  etc.,  R.  R.  Co.,  9  Gray,  231 ;  and 
a  carrier  can  have  no  lien  on  property  of  the  United  States. 
Dufali  v.  Gorman,  1  Minn.  301.  So,  one  who  carries  a  chattel 
at  the  sole  request,  and  for  the  sole  convenience  of  a  bailee  there- 
of, has  no  lien  thereon  for  his  services,  as  against  the  owner  of 
the  chattel.  Gilson  v.  Gwinn,  107  Mass.  126;  S.  C,  9  Am. 
Rep.  13. 

The  lien  of  a  common  carrier  is  extinguished  by  the  unquali- 
fied delivery  of  the  property.  Bigelow  v.  Heaton,  4  Denio,  496 ; 
see  Lane  v.  Old  Colony,  etc.,  R.  R.  Co.,  14  Gray,  143 ;  and  if 
once  waived,  it  cannot  afterward  be  resumed.  Sears  v.  Mills, 
4  Allen,  212;  Bowman  v.  Hilton,  11  Ohio,  303;  Wingard  v. 
Banning,  39  Cal.  543  ;  Sweet  v.  Pyrn,  1  East,  4.  But  if  a  carrier 
has  been  induced  to  deliver  goods  to  the  consignee,  by  a  false  and 
fraudulent  promise  of  the  latter,  that  he  will  pay  the  freight  as 
soon  as  they  are  received,  the  delivery  will  not  amount  to  a 
waiver  of  the  lien,  and  the  carrier  may  disaffirm  the  delivery 
and  sue  the  consignee  in  replevin.  Bigelow  v.  Heaton,  6  Hill 
(N.  Y.),  431.  So,  a  carrier  may  release  his  lien  upon  part  of  the 
goods,  retaining  the  balance  for  the  charges  upon  the  whole. 
Chicago,  etc.,  R.  R.  Co.  v.  Northwestern  Union  Packet  Co., 
38  Iowa,  377  ;  see  Boggs  v.  Martin,  13  B.  Monr.  (Ky.)  239.  But 
he  has  no  right  to  sell  goods  to  enforce  his  lien,  and  if  he  wrong, 
fully  sells  them,  he  is  liable  to  an  action  for  the  conversion. 
Briggs  v.  Boston,  etc.,  R.  R.  Co.,  6  Allen,  246  ;  Sullivan  v.  Park, 
33   Me.  438  ;   Jones  v.  Pearle,  1  Strange,  556.    If,  by  reason  oi 
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the  default  of  the  consignee  of  goods  in  not  receiving  them,  the 
carrier  acquires  a  right  to  warehouse  them,  he  may  deposit  them 
with  a  store-keeper  without  losing  his  lien  for  the  freight, 
whether  he  deposits  them  in  his  own  name  or  that  of  the  owner 
subject  to  his  lien.  Western  Transp.  Co.  v.  Barber,  56  N.  Y. 
(11  Sick.)  544. 

The  existence  of  a  special  contract  between  a  common  carrier 
and  his  employer,  regarding  the  services  to  be  performed,  and 
the  compensation  to  be  paid,  does  not  deprive  the  former  of  his 
right  of  lien,  unless  there  is  something  in  that  contract  incon- 
sistent with  such  lien.  Chase  v.  Westmore,  5  Maule  &  S.  180  ;  2 
Kent' s  Com.  634  ;  The  Kimball,  3  Wall.  37  ;  Paynter  v.  James, 
L.  R.,  2  C.  P.  348  ;  Finney  v.  Wells,  10  Conn.  115.  But  a  credit 
given  by  the  contract  to  the  employer,  for  the  price  of  the  trans- 
portation beyond  the  time  when  the  property  transported  is  to 
be  delivered  and  placed  out  of  the  carrier's  control,  is  held 
inconsistent  with  a  lien.  lb.;  and  see  Raitt  v.  Mitchell,  4  Camp. 
149  ;  Chandler  v.  Belden,  18  Johns.  157. 

An  officer  holding  process  against  the  vendee  of  goods  may 
lawfully  advance  the  carrier's  charges  for  transportation,  on 
taking  possession  of  the  goods,  and  having  so  advanced  them, 
he  is  substituted  to  all  the  carrier's  rights  of  possession  as  secur- 
ity therefor.    Mucker  v.  Donovan,  13  Kans.  251. 

§  3.  Right  of  action  by  carrier.  A  common  carrier  has  suffi- 
cient interest  in  goods  intrusted  to  him  for  carriage,  to  maintain 
an  action  against  any  person  who  interferes  with  his  possession 
of  them,  or  does  any  injury  to  them.  Arnold  v.  Jefferson,  1  Ld, 
Raym.  275 ;  Deford  v.  Seinour,  1  Ind.  532  ;  Merrick  v.  Brain- 
ard,  38  Barb.  574  ;  and  a  recovery  by  him  for  the  injury  done 
to  the  goods  will  be  a  bar  to  a  subsequent  action  by  the  owner, 
for  the  damage  or  loss  resulting  from  the  same  injury.  Owners 
of  Steamboat  Farmer  v.  McCraw,  26  Ala.  189  ;  see  Baird  v. 
Daly,  57  N.  Y.  (12  Sick.)  236,  245 ;  Green  v.  Clarke,  12  N.  Y.  (2 
Kern  )  343.  And  a  carrier,  though  he  has  not  received  freight, 
or  paid  the  loss,  may  yet  recover  damages  from  another  who  has 
caused  a  loss.  While  v.  Bascom,  28  Vt.  268.  But  common  car- 
riers, who,  by  negligent  delivery  of  goods,  have  been  rendered 
liable  for  their  value,  cannot  maintain  an  action  against  their 
agent,  through  whose  means  the  goods  are  lost,  unless  such 
agent  was  in  the  first  instance  guilty  of  the  negligence.  Brooks 
v.  Lawrence,  1  Edm.  Sel.  Cas.  (N.  Y.)  496. 
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TITLE  II. 

CARRIERS  OF  PASSENGERS. 

ARTICLE  I. 

RIGHTS  AND  DUTIES. 

Section  1.  In  general.  The  business  of  carrying  passengers  for 
hire,  in  public  conveyances,  is  comparatively  modern  ;  and  the 
first  case  of  a  suit  to  recover  damages  by  a  passenger  is  said  to 
be  that  of  White  v.  Bolton,  Peake's  Cas.  81,  which  was  tried  in 
1791,  before  Lord  Kenton.  That  was  an  action  against  the  pro- 
prietors of  the  Chester  mail  coach,  for  the  negligence  of  the 
driver,  by  reason  of  which  the  coach  was  overturned,  and  the 
plaintiff's  arm  broken,  and  in  which  he  recovered  damages  for 
the  injury ;  and  the  learned  judge,  in  delivering  his  opinion, 
said  :  "  When  these  (mail)  coaches  carried  passengers,  the  pro- 
prietors of  them  were  bound  to  carry  them  safely  and  properly." 
See  Ingalls  v.  Bills,  9  Mete.  (Mass.)  1,  8.  A  carrier  of  passen- 
gers for  hire  is  not,  then,  like  a  common  carrier  of  goods, 
regarded  as  an  insurer  against  every  thing  but  the  act  of  God 
and  the  public  enemy ;  and,  for  the  obvious  reason,  that  a  great 
distinction  exists  between  persons  and  goods,  the  passengers 
being  capable  of  taking  care  of  themselves,  and  of  exercising 
that  vigilance  and  foresight,  in  the  maintenance  of  their  rights, 
which  the  owners  of  goods  cannot  do,  who  have  intrusted  them 
to  others.  lb.  He  is  not  held  to  take  every  possible  precaution 
against  danger  ;  for  to  require  that  would  make  him  an  insurer 
to  the  same  extent  as  a  carrier  of  goods,  and  might  oblige  him  to 
adopt  a  course  of  conduct  inconsistent  with  the  economy  and 
speed  essential  to  the  proper  dispatch  of  his  business.  But  he  is 
bound  to  use  the  utmost  care  which  is  consistent  with  the  nature 
and  extent  of  the  business  in  which  he  is  engaged,  in  the  pro- 
viding of  safe,  sufficient  and  suitable  vehicles  or  vessels  and  other 
necessary  or  appropriate  instruments  and  means  of  transporta- 
tion, as  well  as  in  the  management  of  the  same,  and  in  making 
such  reasonable  arrangements  as  a  prudent  man  would  make  to 
guard  against  all  dangers,  from  whatever  source  arising,  which 
may  naturally  and  according  to  the  usual  course  of  things  be 
expected  to  occur.  Simmons  v.  New  Bedford,  etc.,  Steamboat 
Co.,  97  Mass.  361  ;  and  see  Tully  v.  Talbot,  23  111.  357 ;  Bennett 
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v.  Button,  10  N.  H.  481 ;  Knight  v.  Portland,  etc.,  R.  R.  Co., 
56  Me.  234  ;  Readhead  v.  Midland  Railway  Co.,  L.  R.,  2  Q.  B. 
412  ;  Sawyer  v.  Hannibal,  etc.,  R.  R.  Co.,  37  Mo.  240  ;  Taylor 
v.  Grand  Trunk  Railway  Co.,  48  N.  H.  304.  So,  he  is  as  much 
bound  to  guard  against  the  results  of  the  acts  of  third  parties  as 
of  any  other  cause  the  operation  of  which  he  can  reasonably  an- 
ticipate. See  McElroy  v.  Nashua,  etc.,  R.  R.  Co.,  4  Cush.  400; 
Pittsburgh,  etc.,  Railway  Co.  v.  Hinds,  53  Penn.  St.  512. 
But  while  carriers  of  passengers  are  not  insurers  or  bound  to 
carry  passengers  safely  at  all  events,  yet  the  rule  as  to  care  and 
diligence  laid  down  in  many  of  the  cases  binds  them  to  the  ex- 
ercise of  the  utmost  human  care  and  foresight,  and  makes  them 
responsible  for  injuries  and  losses  arising  from  even  the  slightest 
negligence.  Brown  v.  N.  T.  Cent.  R.  R.  Co.,  18  N.  Y.  (4  Smith) 
408  ;  Maverick  v.  Eighth  Av.  R.  R.  Co.,  36  N.  Y.  (9  Tiff.)  378  ; 
Hall  v.  Steamboat  Co.,  13  Conn.  319 ;  Edwards  v.  Lord,  49  Me. 
279 ;  Johnson  v.  Winona,  etc.,  R.  R.  Co.,  11  Minn.  296  ;  Meier 
v.  Penn.  R.  R.  Co.,  64  Penn.  St.  225;  S.  C,  3  Am.  Rep.  581 ; 
Wheaton  v.  North  Beach,  etc.,  R.  R.  Co.,  36  Cal.  590 ;  Carroll 
v.  Stalen  Island  R.  R  Co.,  65  Barb.  32  ;  S.  C.  affirmed,  58  N.  Y. 
(13  Sick.)  126.  And  especially,  when  carriers  undertake  to  con- 
vey passengers  by  the  powerful  and  dangerous  agency  of  steam, 
as  on  railways  and  by  steamboats,  public  policy  and  safety  re- 
quire that  they  be  held  to  the  greatest  possible  care  and  dili- 
gence. Philadelphia,  etc.,  R.  R.  Co.  v.  Derby,  14  How.  (U.  S.) 
486  ;  Steamboat  New  World  v.  King,  16  id.  469,  474 ;  Sherlock 
v.  Ailing,  44  Ind.  184  ;  Caldwell  v.  New  Jersey  Steamboat  Co., 
47  N.  Y.  (2  Sick.)  282. 

The  duty  imposed  by  law  upon  the  carrier  of  passengers  to 
carry  them  safely,  as  far  as  the  utmost  care  and  foresight  can  go, 
exists  independently  of  contract,  and  although  there  is  no  con- 
tract in  a  legal  sense  between  the  parties,  the  law  raises  the 
duty  out  of  regard  for  human  life,  and  for  the  purpose  of  secur- 
ing the  utmost  vigilance  by  carriers  in  protecting  those  who  have 
committed  themselves  to  their  hands.  Carroll  v.  Stalen  Island 
R.  R.  Co.,  58  N.  Y.  (13  Sick.)  126  ;  Steamboat  New  World  v. 
King,  16  How.  (U.  S.)  469.  A  breach  of  this  duty  is  a  breach  of 
the  law,  and  for  this  breach  an  action  lies,  founded  on  the  com- 
mon law,  which  action  wants  not  the  aid  of  a  contract  to  support 
it.  Brelherton  v.  Wood,  3  Brod.  &  Bing.  54.  So,  the  duty  does 
not  result  alone  from  the  consideration  paid  for  the  service,  but 
is  imposed  by  law  even  when  the  service  is  gratuitous.    Phila- 
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delphia,  etc.,  R.  R.  Co.  v.  Derby,  14  How.  483;  Nolton  v.  West- 
ern R.  R.  Co.,  15  N.  Y.  (1  Smith)  444  ;  Ohio  &  Miss.  R.  R.  Co.  v. 
Muhlins,  30  111.  9  ;  Collett  v.  London  &  N.  W.  Railway,  16  Q.  B. 
989  ;  Wilton  v.  Middlesex  R.  R.,  107  Mass.  108  ;  see  Union 
Pac.  R.  R.  v.  Nichols,  8  Kan.  505.  And  it  is  held,  that  one  vio- 
lating a  statute  prohibiting  travel  upon  Sunday  is  not  without 
the  protection  of  the  law.  The  carrier  owes  to  him  the  same 
duty  as  if  he  were  lawfully  traveling,  and  is  responsible  for  a 
failure  to  perform  it,  the  same  in  the  one  case  as  in  the  other. 
Carroll  v.  Staten  Island  R.  R.  Co.,  65  Barb.  32  ;  S.  C.  affirmed, 
58  N.  Y.  (13  Sick.)  126  ;  S.  C,  17  Am.  Rep.  221 ;  and  seeMohney 
v.  Cook,  26  Penn.  St.  342  ;  Doyle  v.  Lynn,  etc.,  R.  R.  Co.,  118 
Mass.  195  ;  S.  C,  19  Am.  Rep.  431.  A  person  while  going  from 
the  ticket  office  to  take  his  seat  in  the  cars  is  to  be  considered 
as  a  passenger,  and  entitled  to  the  rights  of  a  passenger. 
Warren  v.  Fitchburg  R.  R.  Co.,  8  Allen,  227.  And  it  is  the 
duty  of  the  company  to  use  the  utmost  care  and  diligence 
in  providing  him  a  safe  and  convenient  way  and  manner  of 
access  to  the  train.  lb.  If  a  passenger  pays  his  fare  to  a  sta- 
tion, where  the  conductor  is  to  let  him  alight,  although  that 
train  does  not  stop  there,  but  merely  slackened  speed,  if  the 
passenger  is  injured  in  getting  off  the  company  is  liable. 
Georgia  R.  R.  Co.  v.  McCurdy,  45  Ga.  288  ;  S.  C,  12  Am.  Rep. 
577.  To  carry  a  passenger  beyond  his  destination,  some  two 
miles,  is  actionable.  Tliompson  v.  N.  0.,  etc.,  R.  R.  Co.,  50 
Miss.  315 ;  S.  C,  19  Am.  Rep.  12.  It  is  negligence  on  the  part  of 
a  carrier  of  passengers  by  water  to  leave  the  dock  without 
having  its  gangway  properly  closed,  so  as  to  prevent  passengers 
from  being  pushed  through  it  by  a  sudden  crowd  or  rush. 
Cleveland  v.  iV.  Y.  Steamboat  Co.,  5  Hun,  523. 

A  person  who  pays  a  certain  sum  to  a  railroad  company,  and 
agrees  to  supply  iced  water  to  the  passengers  on  the  train,  for 
the  privilege  of  selling  popped  corn  on  the  trains,  is  a  passenger. 
Commonwealth  v.  Vt.  &  Mass.  R.  R.  Co.,  108  Mass.  7  ;  S.  C,  11 
Am.  Rep.  301,  304,  note. 

The  liability  of  common  carriers  of  passengers  will  be  bet- 
ter understood  by  a  more  particular  consideration  of  their 
duties,  a  departure  from  which  constitutes  the  ground  of  their 
liability. 

§  2.  Duty  to  accept  passengers.  The  first  and  most  general 
obligation  on  the  part  of  a  public  or  common  carrier  of  persons, 
whether  by  land  or  by  water,  is,  to  accept  for  carriage,  all  per- 
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sons  who  apply  for  a  passage  ;  subject,  however,  to  the  qualifi- 
cations that  the  regular  fare  for  their  transportation  be  tendered. 
See  Jencks  v.  Coleman,  2  Sumn.  221 ;  Saltonstall  v.  Stockton, 
Taney,  11 ;  Bennett  v.  Peninsular,  etc.,  Co.,  6  C.  B.  775 ;  Day 
v.  Owen,  5  Mich.  520 ;  Elmore  v.  Sands,  54  N.  Y.  (9  Sick.)  512; 
that  there  be  sufficient  room  in  the  vehicle.  Bennett  v.  Button, 
ION.  H.  481  ;  see  Hawcroft  v.  Great  Northern  Railway  Co.,  8 
Eng.  Law  &  Eq.  362  ;  and  that  the  applicant  is  a  fit  person  to  be 
received  as  a  passenger,  and  has  no  design  to  injure  the  carrier 
in  his  business.  Jencks  v.  Coleman,  2  Sumn.  221.  For  carriers 
are  not  bound  to  admit  passengers  on  board,  who  refuse  to  obey 
reasonable  regulations,  or  who  are  guilty  of  gross  and  vulgar 
habits  of  conduct ;  or  who  make  disturbances  on  board  ;  or  whose 
characters  are  doubtful,  or  dissolute,  or  suspicious  ;  and,  a  for- 
tiori, whose  characters  are  unequivocally  bad.  Nor  are  they 
bound  to  receive  passengers,  whose  object  it  is  to  interfere  with 
the  interests  or  patronage  of  the  proprietors,  so  as  to  make  the 
business  less  lucrative  to  them.  lb. ;  and  see  Commonwealth  v. 
Power,  7  Mete.  (Mass.)  596;  The  B.  R.  Martin,  11  Blatchf.  233; 
Markham  v.  Brown,  8  N.  H.  523 ;  Barney  v.  Steamboat  B.  R. 
Martin,  8  Alb.  Law.  Jour.  54  ;  S.  C,  2  N.  Y.  S.  0.  (T.  &  C.)  598 ; 
S.  C.  affirmed,  15  Alb.  Law  Jour.  65 ;  Ansell  v.  Waterhouse,  2 
Chitt.  1.  But  without  some  legal  excuse  for  a  refusal  as  above 
mentioned,  a  common  carrier  of  passengers  is  bound  to  transport 
an  individual  upon  being  paid  the  usual  rate  of  fare,  and,  for  a 
refusal,  he  may  be  prosecuted  for  the  damage  sustained.  See  Beek- 
man  v.  Schenectady  R.  R.,  3  Paige,  45.  And  it  is  not  a  lawful 
excuse,  that  the  proprietors  of  a  stage-coach  run  their  coach  in 
connection  with  another  coach,  which  extends  the  line  to  a  cer- 
tain place,  and  have  agreed  with  the  proprietor  of  such  other 
coach,  not  to  receive  passengers  who  come  from  that  place,  on 
certain  days,  unless  they  come  in  his  coach.  Bennett  v.  Button, 
10  N.  H.  481.  Nor  can  any  one  be  excluded  from  carriage  by  a 
public  carrier  on  account  of  color,  religious  belief,  or  political 
relations  or  prejudice.  Westchester,  etc.,  R.  R.  Co.  v.  Miles,  55 
Penn.  St.  209 ;  Chicago,  etc.,  Railway  Co.  v.  Williams,  55  111. 
185  ;  S.  C,  8  Am.  Rep.  641.  Carriers  of  passengers  on  passenger 
trains  are  not  common  carriers  of  passengers  on  their  freight 
trains,  unless  they  make  it  a  habitual  business.  Munch  v. 
Concord  R.  R  Co.,  29  N.  H.  9.  But  if  a  passenger  is  carried  on 
such  a  train,  and  the  conductor  collects  a  first-class  fare,  the 
company  will  be  liable  as  a  carrier  of  passengers.     Bunn  v. 
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Grand  Trunk  R.  R.  Co.,  58  Me.  187 ;  S.  C,  4  Am.  Rep.  267.  A 
railroad  is  not  required  to  carry  passengers  on  its  freight  trains 
if  they  have  regular  passenger  trains.  Illinois  Central  R.  R. 
Co.  v.  Nelson,  59  111.  110.  A  railroad  company  ought  to  provide 
facilities  for  obtaining  tickets,  by  keeping  a  proper  ticket  office 
open  for  a  reasonable  time,  to  enable  a  passenger  to  procure  a 
ticket.  Illinois  Central,  etc.,  R.  R.  Co.  v.  Johnson,  67  111.  312; 
Du  Laurans  v.  First  Din.  St.  P.,  etc.,  R.  R.  Co.,  15  Minn.  49  ; 
S.  C,  2  Am.  Rep.  102. 

As  it  regards  the  place  of  receiving  passengers  and  the  time 
of  starting,  carriers  are  bound  to  conform  to  their  published 
notices,  or  official  time-tables.  Thus,  a  public  advertisement 
by  a  railway  company,  of  the  times  when  their  trains  run,  enters 
into  the  contract  to  carry,  and  forms  a  part  of  it.  Denton  v. 
Great  Northern  Railway,  5  El.  &  Bl.  860.  It  is  an  offer  which, 
when  once  publicly  made,  becomes  binding,  if  accepted  before 
it  is  retracted.  Boston,  etc.,  R.  R.  v.  Bartlett,  3  Cush.  227  ;  Sears 
v.  Eastern  R.  R.  Co.,  14  Allen,  433  ;  and  any  material  deviation 
from  the  advertisement  renders  the  company  liable.  lb. ;  and 
see  Heirn  v  if'  Caughan,  32  Miss.  17.  A  passenger  must  inform 
himself  as  to  the  regulations  of  the  company,  as  to  the  time  of 
running  its  trains,  and  the  stations  at  which  trains  stop  ;  and  if 
he  enters  the  cars  though  without  objection  he  cannot  require  the 
train  to  stop  and  permit  him  to  get  off  at  a  station  where  such 
train  does  not  stop.  Pittsburg,  etc.,  R.  R.  Co.  v.  Nuzum.  50  Ind. 
141  ;  S.  C,  19  Am.  Rep.  703. 

When  a  railway  company  gives  such  published  notice  of  the 
running  of  its  trains,  and  such  special  notice  in  the  cars  of  the 
necessity  of  changing  cars,  at  any  particular  station,  that  every 
traveler  of  ordinary  intelligence,  by  the  use  of  reasonable  care 
and  caution,  would  obtain  all  requisite  information  as  to  the 
route  to  be  traveled,  it  discharges  its  whole  duty  in  this  respect. 
Page  v.  N.  Y.  Central  R.  R.  Co.,  6  Duer,  523 ;  Barker  v.  N. 
T.  Central  R.  R.  Co.,  24  N.  Y.  (10  Smith)  599;  Pittsburgh,  etc. 
R.  R.  Co.  v.  Nuzum,  50  Ind.  141  ;  S.  C,  19  Am.  Rep.  703. 

§  3.  Duty  to  carry  to  end  of  route.  A  carrier  of  passen- 
gers from  one  seaport  to  another  does  not  complete  his  voyage 
at  the  quarantine  of  the  port  of  destination  ;  and  unless  excused 
by  special  agreement,  or  by  the  health  laws  preventing  intercourse 
with  the  city,  he  is  bound  to  carry  a  passenger  and  his  baggage 
to  the  point  agreed  on.  Gilhooly  v.  N.  T.  &  Savannah  Steam 
Nav.  Co.,  1  Daly  (N.  Y.),  197.     So,  if  the  proprietors  of  a  steam- 
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boat  expressly  contract  to  land  a  passenger  at  a  particular  point 
•with  the  knowledge  of  the  danger  of  effecting  a  landing  at  that 
point,  such  danger  will  not  excuse  them  for  a  failure  to  comply 
with  the  contract.  Porter  v.  Steamboat  New  England  No.  2, 
17  Mo.  290.  And  the  proprietor  of  a  stage-coach  is  bound 
to  carry  his  passengers  from  the  usual  place  of  taking  up  to  the 
usual  place  of  setting  down  ;  and  if  the  latter  is  at  an  inn-yard, 
the  passengers  cannot  be  compelled  to  alight  even  at  the  inn- 
gate.  Dudley  v.  Smith,  1  Camp.  167.  So,  it  is  held  that  carriers 
of  passengers,  as  well  as  carriers  of  goods,  may  incur  liability  for 
injuries  received  by  a  passenger  beyond  their  own  route.  Thomas 
v.  Rhymney  Railway  Co.,  L.  R.,  6  Q.  B.  266.  Thus,  if  a  railway 
company  contract  to  carry  passengers  not  only  over  their  own 
line,  but  also  over  the  line  of  another  company,  either  in 
whole  or  in  part,  the  company  so  contracting  incurs  all  the  lia- 
bility which  would  attach  to  them  if  they  had  contracted  solely 
to  carry  over  their  own  line.  Great  Western  Railway  Co.  v. 
Blake,  7  H.  &  N.  987  ;  Buxton  v.  Northeastern  R.  R.  Co.,  L.  R., 
3  Q.  B.  549  ;  and  see  Weed  v.  Saratoga  R.  R.,  19  Wend.  534 ; 
Quimby  v.  Vanderbilt,  17  N.  Y.  (3  Smith)  306 ;  Knight  v. 
Portland,  etc.,  R.  R.  Co.,  56  Me.  240 ;  contra,  Elmore  v.  Nau- 
gatuck  R.  R.,  23  Conn.  457  ;  Hood  v.  New  York,  etc.,  R.  R., 
22  id.  1, 502.  But  where  several  companies  appoint  an  agent 
with  the  authority  to  sell  coupon  tickets  which  permit  the 
passenger  to  pass  over  the  different  lines  of  the  several  compa- 
nies, the  rights  and  liabilities  of  the  parties  are  precisely  the 
same  as  if  the  tickets  had  been  purchased  at  the  office  of  each 
company.  Milnor  v.  New  York,  etc.,  R.  R.  Co.,  4  Daly,  355  ; 
S.  C  affirmed,  53  N.  Y.  (8  Sick.)  363  ;  Sprague  v.  Smith,  29  Vt. 
421 ;  Ellsworth  v.  Tartt,  26  Ala.  733  ;  Knight  v.  Portland,  etc., 
R.  R.  Co.,  56  Me.  234 ;  Schopman  v.  Boston,  etc.,  R.  R.  Co., 
9  Cush.  24  ;  and  see  Green  v.  N  Y.  Cent.  R.  R.  Co.,  4  Daly 
(N.  Y.),  553;  S.  C,  12  Abb.  (N.  S.)  473. 

§  4.  Duty  to  provide  suitable  vehicles,  etc.  Carriers  of  pas- 
sengers are  not  insurers  of  the  safety  of  persons  whom  they 
carry,  ante,  63,  §  1  ;  nor  do  they  undertake  that  the  vessels  or  ve- 
hicles which  they  use,  or  that  the  machinery  they  employ,  are 
absolutely  free  from  defects.  McPadden  v.  Neio  York  Cent.  R. 
R.  Co.,  44  N.  Y.  (5  Hand)  478  ;  S.  C,  4  Am.  Rep.  705 ;  reversing 
S.  C,  47  Barb.  247 ;  qualifying  Alden  v.  New  York  Cent.  R.  R 
Co.,  26  N.  Y.  (12  Smith;  102;  see  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  47  N.  Y.  (2  Sick.)  200.     They  are,  however,  held  to  the 
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exercise  of  the  utmost  skill  and  care  in  the  construction  and 
management  of  both ;  and  when  they  undertake  to  carry  by  the 
dangerous  agency  of  steam,  and  injury  is  occasioned  to  passen- 
gers thereby,  they  cannot  escape  liability  unless  it  appears  that 
the  accident  happened  from  causes  beyond  their  control  and  to 
which  neither  the  negligence  of  the  carrier  or  of  the  manu- 
facturer of  the  machinery,  or  those  employed  to  manage  it,  con- 
tributed. Carroll  v.  Staten  Island  R.  R.  Co.,  65  Barb.  32 ;  S. 
C.  affirmed,  58  N.  Y.  (13  Sick.)  126  ;  and  see  Laing  v.  Colder,  8 
Penn.  St.  482 ;  Wheaton  v.  North  Beach  &  M.  R.  R.  Co.,  36 
Cal.  590  ;  Fuller  v.  Naugatuclc  R.  R.  Co.,  21  Conn.  563,  576  ; 
Berwort  v.  Loomer,  21  Conn.  253,  254  ;  Edwards  v.  Lord, 
49  Me.  279.  This  is  the  general  rule,  applicable  alike  to  car- 
riers by  land  and  carriers  by  water.  In  a  well-considered  case 
in  Massachusetts,  the  result  of  an  examination  of  all  the  princi- 
pal English  and  American  cases  was,  that  carriers  of  passengers 
for  hire  are  bound  to  use  the  utmost  care  and  diligence  in  the 
providing  of  safe,  sufficient  and  suitable  coaches,  harnesses, 
horses  and  coachmen,  in  order  to  prevent  those  injuries  which 
human  care  and  foresight  can  guard  against ;  and  that  if  an 
accident  happens  from  a  defect  in  the  coach,  which  might  have 
been  discovered  and  remedied  upon  the  most  careful  and 
thorough  examination  of  the  coach,  such  accident  must  be 
ascribed  to  negligence,  for  which  the  owner  is  liable  in  case  of 
injury  to  a  passenger  happening  by  reason  of  such  accident. 
On  the  other  hand,  where  the  accident  arises  from  a  hidden  and 
internal  defect,  which  a  careful  and  thorough  examination 
would  not  disclose,  and  which  could  not  be  guarded  against  by 
the  exercise  of  a  sound  judgment  and  the  most  vigilant  over- 
sight, then  the  proprietor  is  not  liable  for  the  injury,  but  the 
misfortune  must  be  borne  by  the  sufferer,  as  one  of  that  class  of 
injuries  for  which  the  law  can  afford  no  redress  in  the  form  of  a 
pecuniary  recompense.  Hubbard,  J.,  in  Ingalls  v.  Bills,  9 
Mete.  1,  15.  The  case  in  which  this  rule  was  laid  down  as  a  cor- 
rect statement  of  the  law  was  that  of  a  passenger  in  a  stage- 
coach who  received  an  injury  solely  by  reason  of  the  breaking 
of  an  iron  axle-tree,  in  which  there  was  a  very  small  flaw, 
entirely  surrounded  by  sound  iron  a  fourth  of  an  inch  thick, 
and  which  could  not  be  discovered  by  the  most  careful  external 
examination  ;  and  it  was  held  that  the  proprietor  of  the  coach 
was  not  liable  for  the  injury  thus  occasioned.  The  rule  has 
been  adopted  and  applied  in   England   as  the  correct  one  in 


70  CARRIERS. 

Readhead  v.  Midland  Railway  Co.,  L.  R.,  2  Q.  B.  412 ;  S.  C 
affirmed,  L.  R.,  4  id.  379  ;  see  also  Francis  v.  Cockrell,  L.  R., 
5  id.  184  ;  S.  C.  affirmed,  id.  501 ;  and  in  the  recent  case  in  Penn- 
sylvania, it  is  held  that  when  a  railway  car  is  perfect  in  appear- 
ance, but  imperfect  from  some  latent  defect,  which  the  utmost 
skill  and  care  could  neither  perceive  nor  provide  against,  the 
railway  company  is  not  responsible  for  injuries  to  a  passenger 
arising  from  the  breaking  of  an  axle  of  the  car  while  running  at 
a  proper  speed  upon  a  well-constructed  road.  Meier  v.  Penn- 
sylvania R.  R.  Co.,  64  Penn.  St.  225 ;  S.  C,  27  Phil.  229 ; 
3  Am.  Rep.  581.  To  the  contrary,  see  Alden  v.  New  York  Cent. 
R.  R.  Co.,  26  N.  Y.  (12  Smith)  102 ;  but  see  McPadden  v.  New 
York  Cent.  R.  R.  Co.,  44  N.  Y.  (5  Hand)  478  ;  S.  C,  4  Am.  Rep.  705. 
If,  however,  the  defect  were  discoverable  in  the  process  of  manu- 
facture, the  carrier  will  be  liable.  Hegeman  v.  Western  R.  R. 
Co.,  16  Barb.  353  ;  S.  C.  affirmed,  13  N.  Y.  (3  Kern.)  9  ;  Caldwell 
v.  New  Jersey  Steamboat  Co.,  47  N.  Y.  (2  Sick.)  282  ;  see  Illinois 
Cent.  R.  R.  Co.,  55  111.  194  ;  Taylor  v.  Grand  Trunk  Railway 
Co.,  48  N.  H.  304. 

A  railroad  company  is  not  bound  absolutely  to  furnish  a 
vehicle- worthy  road  ;  but  great  care  is  required  in  its  construc- 
tion, and  in  keeping  it  in  good  repair.  And  any  failure  in  these 
duties  resulting  in  injury  to  a  passenger  is  culpable  negligence 
for  which  the  company  will  be  held  liable.  See  Pym  v.  Great 
Northern  Railway  Co.,  2  Fost.  &  F.  619;  Nashville,  etc.,  R.  R. 
Co.  v.  Messino,  1  Sneed  (Tenn.),  220 ;  Curtis  v.  Rochester  and 
Syracuse  R.  R.  Co.,  20  Barb.  282 ;  S.  C.  affirmed,  18  N.  Y.  (4 
Smith)  534 ;  Worster  v.  Forty-second  street,  etc.,  R.  R.  Co.,  50 
N.  Y.  (5  Sick.)  203;  Rockwell  v.  Third  Avenue  R.  R.  Co.,  64 
Barb.  438 ;  S.  C.  affirmed,  53  N.  Y.  (8  Sick.)  625 ;  Pittsburg, 
etc.,  R.  R.  Co.  v.  TJiompson,  56  111.  138.  Thus,  it  has  been 
held  that  a  railroad  company  should  construct  its  works  in 
such  a  way  as  to  be  capable  of  resisting  all  the  violence  of 
the  weather  which  might  be  expected  to  occur,  though  perhaps 
rarely,  in  the  place  where  the  road  is  situated.  Great  Western 
Railway  v.  Braid,  1  Moore's  P.  C.  (N.  S.)  101 :  and  see  Withers 
v.  North  Kent  Railway  Co.,  3  H.  &  N.  969.  But  for  an  injury 
arising  from  a  break  in  its  track  caused  by  a  sudden  and  extra- 
ordinary flood  (lb.),  or  by  the  vis  major  of  extreme  cold,  by 
which  a  sound  rail  is  broken.  McPadden  v.  New  York  Cent. 
R.  R.  Co.,  44  N.  Y.  (5  Hand)  478 ;  S.  C,  4  Am.  Rep.  705,  or  by 
some  person  maliciously  removing  the  spikes  from  the  chair  of 
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the  rail.  Deyo  v.  N.  Y.  Cent.  R.  R.  Co.,  34  N.  Y.  (7  Tiff.)  9,  a 
railroad  company  will  not  be  held  liable.  See  McElroy  v. 
Nashua,  etc.,  R.  R.  Co.,  4  Cush.  400;  Railroad  Co.  v.  Aspell, 
23  Penn.  St.  147  ;  Frink  v.  Potter,  17  111.  406.  To  leave  a  switch 
out  of  place  is  per  se  negligence.  State  v.  C Brien,  3  Vroom. 
(N.  J.)  169 ;  Bait,  and  Ohio  R.  R.  Co.  v.  Worthington,  21  Md. 
275  ;  Caswell  v.  Boston,  etc.,  R.  R.  Co.,  98  Mass.  194. 

The  same  degree  of  care  is  not  required  of  the  carriers  of  pas- 
sengers upon  street  cars  drawn  by  horses  as  of  railroad  com- 
panies, whose  cars  are  drawn  by  steam.  No  greater  degree  of 
care  as  to  pedestrians  in  a  street  is  required  of  the  former  than 
is  exacted  of  the  driver  or  owner  of  any  other  vehicle  ;  and,  in 
the  attachment  of  horses  to  their  cars,  they  are  not  bound  to  use 
the  best  method  human  skill  and  ingenuity  have  devised  to  pre- 
vent accidents.  If  they  adopt  the  method  in  general  use,  and 
which  has  been  found  usually  adequate  and  safe,  they  have  dis- 
charged their  duty  in  this  respect.  Unger  v.  Forty-second  Street, 
etc.,  R.  R.  Co.,  6  Rob.  237;  S.  C.  affirmed,  51  N".  Y.  (6  Sick.) 
497  ;  see  Feital  v.  Middlesex  R.  R.  Co.,  109  Mass.  398. 

It  is  the  duty  of  stage  proprietors,  who  carry  passengers,  to 
purchase  good  coaches,  harness  and  horses,  and  to  employ  good, 
skillful  and  careful  drivers,  and  if  they  fail  to  do  so,  and  pas- 
sengers are  injured  in  consequence,  the  carriers  are  liable.  Sales 
v.  Western  Stage  Co.,  4  Iowa,  547;  Stockton  v.  Frey,  4  Gill. 
406  ;  but  see  Ward  v.  Central  Parle,  etc.,  R.  R.  Co.,  42  How. 
289  ;  S.  C,  11  Abb.  (N.  S.)  411 ;  1J.  &  Sp.  392.  And  where  the 
roads  are  bad,  and  more  than  ordinary  care  is  required  on  the 
part  of  the  passengers,  it  is  the  duty  of  the  carrier  to  give  the 
passengers  notice  of  the  fact.  McLean  v.  Burbank,  11  Minn. 
277.  A  passenger  who  remains  outside  of  a  stage  coach,  although 
requested  by  an  agent  of  the  stage  line  to  take  an  inside  seat, 
does  not  relieve  the  proprietors  from  liability  for  the  negligent 
acts  of  the  driver.     Keith  v.  Pinkham,  43  Me.  501. 

The  general  principle  is  well  settled  that  a  person  injured, 
without  neglect  on  his  part,  by  a  defect  or  obstruction  in  a  way 
or  passage  over  which  he  has  been  induced  to  pass,  for  a  lawful 
purpose,  by  an  invitation,  express  or  implied,  can  recover  dam- 
ages for  the  injury  sustained,  against  the  individual  so  invit- 
ing and  being  in  fault  for  the  defect.  Carleton  v.  Franconii 
Iron  and  Steel  Co.,  99  Mass.  216  ;  Barrett  v.  Black,  56  Me.  498  ; 
Gallin  v.  London,  etc.,  Raihoay  Co.,  L.  R.,  10  Q.  B.  212  ;  S.  C, 
12  Eng.  R.  (Moak's  Ed.)  268.     And  a  rule  has  been  laid  down 
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as  applicable  to  all  cases  of  injury  about  stations,  that  "railway 
companies  are  bound  to  keep  in  a  safe  condition  all  portions  of 
their  platforms  and  approaches  thereto,  to  which  the  public  do 
or  would  naturally  resort,  and  all  portions  of  their  station 
grounds  reasonably  near  to  the  platforms,  where  passengers,  or 
those  who  have  purchased  tickets,  with  a  view  to  take  passage 
on  their  cars,  would  naturally  or  ordinarily  be  likely  to  go." 
McDonald  v.  Chicago,  etc.,  Hallway  Co.,  26  Iowa,  124 ; 
Chicago,  etc.,  R.  R.  Company  v.  Wilson,  63  111.  167 ;  and  see 
Martin  v.  Great  Northern  Railway  Co.,  81  Eng.  Com.  Law 
(7  J.  Scott),  179 ;  Burgess  v.  Great  Western  Railway  Co.,  95 
Eng.  Com.  Law  (6  J.  Scott,  K  S.),  923  ;  Poucher  v.  N.  T.  Cent. 
R.  R.  Co.,  49  N.  Y.  (4  Sick.)  263 ;  S.  C,  10  Am.  Rep.  364 ;  Gor- 
don v.  Grand  Street,  etc.,  R.  R.  Co.,  40  Barb.  546.  Thus,  where 
a  railway  company  negligently  left  their  depot  platform  in  a 
defective  condition,  and  a  hackman,  while  carrying  a  passenger 
to  the  depot  for  transportation,  stepped,  without  fault,  into  a 
cavity  in  the  platform,  and  was  injured,  the  company  was  held 
liable.  Tobin  v.  Portland,  etc.,  R.  R.  Co.,  59  Me.  183 ;  S.  C,  8 
Am.  Rep.  415.  And  so,  where  a  passenger  had  stepped  upon 
the  platform  in  front  of  the  station  to  wait  for  a  train,  and,  by  the 
negligent  misplacement  of  a  switch,  an  engine  appeared  to  be 
approaching  directly  toward  the  platform,  and  the  passenger 
had  cause  to  apprehend  danger,  and,  while  running  to  avoid  it, 
was  injured.  Caswell  v.  Boston,  etc.,  R.  R.  Co.,  98  Mass.  194. 
So,  where  a  railway  company,  for  the  more  convenient  access  of 
passengers  between  two  platforms  of  a  station,  erected  across 
the  line  a  wooden  bridge,  which  the  jury  found  to  be  dangerous, 
it  was  held  that  the  company  were  liable  for  the  death  of  a  passen- 
ger through  the  faulty  construction  of  the  bridge,  although  there 
was  a  safe  one  about  one  hundred  yards  further  around,  which 
the  deceased  might  have  used.  Longmore  v.  Great  Western 
Railway  Co.,  115  Eng.  Com.  Law  (19  J.  Scott,  N.  S.),  183. 

§  5.  Liability  for  acts  of  agents.  The  law  holds  a  common 
carrier  of  passengers  liable  for  injuries  to  passengers,  occasioned 
by  the  carrier's  own  negligence,  or  that  of  his  servants  or  agents. 
StocMon  v.  Fray,  4  Gill.  (Md.)  406.  The  coachman,  it  is  said, 
must  have  competent  skill,  and  use  that  skill  with  diligence  ;  he 
must  be  well  acquainted- with  the  road  he  undertakes  to  drive  ; 
he  must  be  provided  with  steady  horses,  a  coach  and  harness  of 
sufficient  strength,  and  properly  made;  and,  also,  with  lights  by 
night.      If  there  be  the  least  failure  in  any  one  of  these  things, 
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the  duty  of  the  coach  proprietors  is  not  fulfilled,  and  they  are 
answerable  for  any  injury  or  damage  that  happens.  Crofts  v. 
Waterhouse,  3  Bing.  321;  and  see  Peck  v.  Neil,  3  McLean,  22; 
Farish  v.  Reigle,  11  Gratt.  ( Va.)  697 ;  McLean  v.  Sharp,  2  Harr. 
(Del.)  481 ;  Tuller  v.  Talbot,  23  111.  357.  And  if,  in  lieu  of  the 
regular  coachman,  the  superintendent  or  agent  permits  another 
to  assume  the  control  of,  and  drive  the  coach,  the  proprietors 
are  liable  for  injuries  resulting  from  that  person's  incompetence 
or  negligence.  lb. 

If  the  coachman  drives  with  reins  so  loose  that  he  cannot  con- 
trol his  horses  {Aston  v.  Heaven,  2  Esp.  533) ;  or  if  he  excite 
unbroken  or  vicious  horses  to  such  a  rate  of  speed,  that  they 
cannot  be  stopped,  or  properly  directed  (Monroe  v.  Leach,  7 
Mete.  [Mass.]  274 ;  Churchill  v.  Rosebeck,  15  Conn.  359 ;  see 
Claflin  v.  Wilcox,  18  Vt.  605) ;  or  if  he  drive  furiously,  or  engage 
in  racing  with  other  vehicles  (McKinney  v.  Neil,  1  McLean, 
540  ;  Gough  v.  Bryan,  5  Dowl.  P.  C.  765) ;  or  if  by  reason  of 
intoxication,  he  is  unable  to  guide  his  horses  (Stokes  v.  Salton- 
stall,  13  Pet.  181) ;  or  if,  in  passing  through  a  place  that  is  dan- 
gerous, he  neglects  to  inform  the  passengers  of  the  extent  of 
the  danger  (Dudley  v.  Smith,  1  Camp.  167 ;  McLean  v.  Bur- 
bank,  11  Minn.  277)  ;  or  if,  when  a  danger  occurs,  he  does 
not  take  the  safest  course,  the  proprietors  are  held  respon- 
sible for  whatever  mischief  or  injury  ensues.  May  hew  v. 
Boyce,  1  Stark.  423 ;  Jackson  v.  Tollett,  2  id.  37.  If  no  ob- 
struction exists  in  the  accustomed  road,  the  driver  is  not  justified 
in  deviating  from  it.  See  Croft  v.  Waterhouse,  3  Bing.  319  ;  and 
if  he  leaves  the  common  track  and  takes  one  not  used,  which 
increases  the  risk,  it  is  evidence  of  negligence.  McKinney  v. 
Neil,  1  McLean,  540.  And  it  is  held,  that  in  all  cases  of  collision 
in  a  public  road,  if  the  jury  believe  that  the  driver  of  a  vehicle 
was,  at  the  time,  engaged  in  a  trial  of  speed,  exemplary  damages 
may  be  given.  Kennedy  v.  Way,  Brightly' s  IN".  P.  1S6.  And 
where  there  is  a  neglect  of  duty,  as  it  regards  furious  driving, 
the  liability  of  the  carrier  is  the  same,  although  the  injury  to  the 
passenger  resulting  therefrom  is  occasioned  by  his  own  act,  as 
by  leaping  from  a  coach,  if  there  is  a  reasonable  fear  to  justify 
it.  Jones  v.  Boyce,  1  Stark.  493  ;  and  see  Stokes  v.  Saltonstall, 
13  Pet.  181.  Thus,  a  passenger  in  a  stage-coach,  seeing  the  driver 
drunk,  the  horses  mismanaged,  and  the  coach  about  to  upset- 
jumped  out  and  was  thereby  seriously  injured.  The  court  held 
the  proprietors  of  the  line  responsible,  because  the  misconduct 
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of  their  servant  had  reduced  the  passenger  to  the  alternative  of 
a  dangerous  leap,  or  remaining  at  great  peril.  lb. ;  and  see  Sal- 
tonstall  v.  Stockton,  Taney,  11,  21.  The  rule  is  the  same  when 
the  vehicle  is  a  railroad  carriage.  Eldridge  v.  Long  Island 
R.R.,1  Sandf.  (K  Y.)  89 ;  Buel  v.  JSf.  Y.  Cent.  R.  R.  Co.,  31  N. 
Y.  (4  Tiff.)  314 ;  South  Western  Railway  Co.  v.  Paulk,  24  Ga. 
356  ;  Frink  v.  Potter,  17  111.  406 ;  Catena  R.  R.  v.  Yarwood,  15 
id.  471 ;  Pelamatyr  v.  Milwaukee,  etc.,  R.  R.  Co.,  24  Wis.  578. 
Carrying  passengers  beyond  the  proper  station  without  giving 
them  an  opportunity  to  alight,  renders  the  carrier  liable.  Illi- 
nois Central  R.  R.  Co.  v.  Oehm,  56  111.  293  ;  Memphis,  etc.,  R. 
R.  Co.  v.  WJiitfield,  44  Miss.  466  ;  S.  C,  7  Am.  Rep.  699,  706,  note. 
But,  if  a  passenger  who  has  been  negligently  carried  beyond  a 
station  where  he  intended  to  stop,  and  where  he  had  a  right  to 
be  let  off,  leaps  from  the  train  to  avoid  being  carried  farther,  he 
has  no  claim  against  the  company  for  an  injury  thus  sustained. 
Pamont  v.  New  Or  eans  Railway  Co.,  9  La.  Ann.  441 ;  see  Siner 
v.  Great  Western  Railway  Co.,  L.  R.,  3  Exch.  150 ;  though  he 
may  recover  compensation  for  the  inconvenience,  loss  of  time, 
and  labor  of  traveling  back.  Railroad  Company  v.  Aspell,  23 
Penn.  St.  147 ;  and  see  Mobile,  etc.,  R.  R.  v.  McArthur,  43  Miss. 
180. 

That  the  liability  of  carriers  does  not  depend  upon  the  physi- 
cal ability  of  the  passengers,  but  upon  their  own  conduct,  see 
Sawyer  v.  Pulany,  30  Tex.  479. 

In  order  to  avoid  collision,  a  coachman  is  bound  to  observe 
the  usage  of  the  road  in  passing  other  vehicles.  Pudleyv.  Smith, 
1  Camp.  167.  The  English  rule  is,  that  in  meeting,  each  party 
shall  bear  or  keep  to  the  left ;  which  is  the  reverse  of  the  rule 
in  this  country.  See  Kennard  v.  Burton,  25  Me.  39  ;  Story  on 
Bailm.,  §599  ;  the  American  rule  requiring  that  each  party  shall 
bear  or  keep  to  the  right.  Brooks  v.  Hart,  14  N.  H.  307  ;  Wil- 
son v.  Rockland  Man/.  Co.,  2  Harr.  (Del.)  481  ;  see  Lovejoy  v. 
Polan,  10  Cush.  495  ;  Goodhue  v.  Pix,  2  Gray,  181.  If  a  colli- 
sion occurs  between  two  vehicles,  the  driver  through  whose  neg- 
ligence it  occurred  is,  of  course,  responsible  for  the  consequences. 
But  an  action  for  damages  so  occasioned  cannot  be  maintained, 
if  it  appear  that  the  plaintiff's  negligence  in  any  way  concurred 
in  causing  the  damage.  See  Brownell  v.  Flagler,  5  Hill  (N. 
Y.),  282 ;  Churchill  v.  Rosebeck,  15  Conn.  359  ;  Simpson  v. 
Hand,  6  Whan.  311  ;  Honegsberger  v.  Second  Av.  R.  R.  Co.,  2 
Abb.  Ct.  App.  (N.  Y.)  378  ;  S.  C,  1  Keyes,  570 ;  33  How.  193.  A 
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party  is  not  to  cast  himself  upon  an  obstruction  which  has  been 
made  by  the  fault  of  another,  and  avail  himself  of  it,  if  he  do 
not  himself  use  common  and  ordinary  caution  to  be  in  the  right. 
Thus,  in  cases  of  persons  riding  upon  what  is  considered  the 
wrong  side  of  the  road,  that  would  not  authorize  another  pur- 
posely to  ride  up  against  them  ;  for  one  person  being  in  default 
will  not  dispense  with  another's  using  ordinary  care  for  himself. 
Butterfield  v.  Forrester,  11  East,  60 ;  and  see  Bridge  v.  Grand 
Junction  Railway,  3  Mees.  &  W.  244.  Frequent  instances  of 
the  application  of  this  rule  are  to  be  met  with  in  the  American 
cases.  See  Smith  v.  Smith,  2  Pick.  621 ;  Lucas  v.  New  Bedford, 
etc.,  R.  R.,  6  Gray,  64 ;  Augusta  R.  R.  v.  McElmurry,  24  Ga. 
75;  Owen  v.  Hudson  River  R.  R.,  2  Bosw.  (N.  Y.)  374  ;  MacJc- 
ey  v.  New  York  Cent  R.  R.  Co.,  27  Barb.  528.  See  title  Negli- 
gence. But  an  instinctive  effort  to  escape  a  sudden  impending 
danger  resulting  from  the  negligence  of  another  does  not  relieve 
the  latter  from  liability.  The  law  does  not  require  a  delay  in 
the  efforts  to  escape  until  the  exact  nature  and  measure  of  the 
danger  is  ascertained.  Coulter  v.  Am.  Mer.  Un.  Ex.  Co.,  56  N» 
Y.  (11  Sick.)  585.  So  held,  where  the  plaintiff,  while  walking 
upon  the  sidewalk,  was  alarmed  by  the  rapid  driving  of  the  de- 
fendant's express  wagon  upon  the  sidewalk  behind  her,  so  near 
as  to  give  her  reason  for  a  belief  that  she  was  in  danger,  and  in 
springing  on  one  side,  struck  and  injured  herself  against  a  side 
wall.     lb.;  S.  C,  5  Lans.  67. 

One  of  the  rights  of  a  passenger,  is  to  be  allowed  a  reasonable 
time  to  alight.  Thus,  subject  to  all  lawful  regulations,  as  to  the 
time,  place,  and  manner  of  stopping,  which  a  railroad  company 
may  make,  it  is  their  duty,  when  a  passenger  desires  to  get  off, 
and  indicates  such  desire  to  the  conductor,  to  stop  the  car  long 
enought  to  allow  the  passenger  to  alight.  The  length  of  such 
stoppage  will  depend  upon,  and  be  regulated  by,  the 
circumstances  of  each  case  ;  but  so  regulated,  sufficient 
time  must  be  given ;  and  if  the  company  fails  in  this  respect, 
they  must  be  held  responsible  for  the  injuries  which  the  passen- 
gers receive  by  means  of  it.  See  Burrows  v.  Erie  Railway  Co., 
63  N.  Y.  (18  Sick.)  556 ;  Colt  v.  Sixth  An.  R.  R.  Co.,  1  Jones  & 
Sp.  (N.  Y.)  189  ;  S.  C.  affirmed,  49  X.  Y.  (4  Sick.)  671 ;  Southern, 
etc.,  R.  R.  Co.  v.  Kendrick,  40  Miss.  374  ;  Toledo,  etc.,  R.  R.  Co.  v. 
Baddeley,  54  111.  19  ;  S.  C,  5  Am.  Rep.  71 ;  Jeffersonmlle,  etc., 
R.  R.  Co.  v.  Kendrick,  26  Ind.  228.  The  carrier's  obligation  ia 
not  only  to  carry  his  passenger  safely  and  properly,  but  also,  to 


76  CARRIERS. 

treat  him  respectfully.  He  must  not  only  protect  "him  against 
the  violence  and  insults  of  strangers  and  co-passengers,  but  a 
fortiori,  against  the  violence  and  insults  of  his  own  servants. 
And  if  this  duty  is  not  performed,  but  on  the  contrary,  the  pas- 
senger is  assaulted  and  insulted,  through  the  negligence  or  the 
willful  misconduct  of  the  carrier's  servant,  the  carrier  is  neces- 
sarily responsible.  Thus,  a  passenger  who  is  assaulted  and 
grossly  insulted  in  a  railway  car  by  a  brakeman  employed 
on  the  train,  has  a  remedy  therefor  against  the  company. 
Goddardv.  Grand  Trunk  Railway,  57  Me.  202:  S.  C,  2  Am. 
Rep.  39  ;  and  see  Railroad  v.  Blocker,  27  Md.  277 ;  Pitts 
burgh,  etc.,  R.  R.  Co.  v.  Slusser,  19  Ohio  St.  157 ;  Shirley  v. 
Billings,  8  Bush  (Ky.),  147 ;  Atlantic  &  Great  Western  R.  R. 
Co.  v.  Dunn,  19  id.  162  ;  S.  C,  2  Am.  Rep.  382 ;  Ramsden  v. 
Boston,  etc.,  R.  R.  Co.,  104  Mass.  117;  S.  C,  6  Am.  Rep.  200; 
Bayley  v.  Manchester,  etc.,  Railway  Co.,  L.  R.,  7  C.  P.  415 ;  S.  C, 
3  Eng.  Rep.  (Moak's  Ed.)  308;  S.  C.  affirmed,  L.  R.,  C.  P. 
148  ;  S.  C,  4  Eng.  R.  384 ;  but  see  Pittsburgh,  etc.,  R.  R. 
Co.  v.  Hinds,  53  Penn.  St.  512.  And  where  a  passenger  on  a 
railway  train  was  injured  through  a  quarrel  between  two 
drunken  men,  who  were  also  passengers,  and  the  conductor  of 
the  train  witnessed  the  quarrel,  but  refused  to  interfere,  the  rail- 
way company  was  held  presumptively  negligent  and  liable  for 
the  injury.  Pittsburgh,  etc.,  R.  R.  Co.  v.  Pillow,  76  Penn.  St.  510  ; 
S.  C,  18  Am.  Rep.  424  ;  see  also  Mint  v.  Norwich  &  N.  Y.  Transp. 
Co.,  34  Conn.  558,  559.  So,  where  the  carriage  is  by  water,  pas- 
sengers do  not  contract  merely  for  ship-room  and  transportation 
from  one  place  to  another,  but  they  also  contract  for  good  treat- 
ment, and  against  personal  rudeness  and  every  wanton  interfer- 
ence with  their  persons,  either  by  the  carrier  or  his  agents 
employed  in  the  management  of  the  ship  or  other  conveyance. 
Pendleton  v.  Kinsley,  cited  in  Bryant  v.  Rich,  106  Mass.  189. 
And  in  respect  to  such  treatment  of  passengers,  not  merely  the 
officers  but  the  crew  are  the  agents  of  the  carriers.  Chamber 
lain  v.  Chandler,  3  Mason,  242.  Where  the  plaintiff,  who  was 
a  passenger  on  the  steamboat  of  the  defendants,  was  wrongfully 
assaulted  and  injured  by  the  steward  and  some  of  the  table 
waiters  of  the  boat,  the  defendants  were  held  liable.  Bryant  v. 
Rich,  106  Mass.  180;  S.  C,  8  Am.  Rep.  311.  The  duties  of  car- 
riers, whether  by  land  or  water,  are  said  to  include  every  thing 
calculated  to  render  the  transportation  most  comfortable  and 
least  annoying  to  passengers.     Day  v.  Owen,  5  Mich.  520  ;  Com- 
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monioealth  v.  Power,  7  Mete.  (Mass.)  596.  In  respect  to  female 
passengers,  the  contract  includes  an  implied  stipulation  that 
they  shall  be  protected  against  obscene  conduct,  lascivious 
behavior,  and  every  immodest  and  libidinous  approach.  Nieto 
v.  Clark,  1  Cliff.  145  ;  Chamberlain  v.  Chandler,  3  Mason,  242  ; 
see  Bass  v.  Chicago,  etc.,  R.  R.  Co.,  36  Wis.  450.  And  where 
the  conductor  of  a  railway  train  kissed  a  female  passenger 
against  her  will,  the  company  was  held  liable  for  compensatory 
damages,  and  a  verdict  for  $1,000  was  held  not  to  be  excessive. 
Croaker  v.  Chicago,  etc.,  Railway  Co.,  36  id.  657 ;  S.  C,  17  Am. 
Rep.  504. 

The  plaintiff  entered  the  car  of  the  defendant  as  a  passenger 
accompanied  by  his  dog.  While  the  train  was  in  motion  a 
brakeman  attempted  to  eject  the  dog,  but  was  forcibly  prevented 
by  the  plaintiff.  Afterward,  the  brakeman  suddenly  attacked 
the  plaintiff,  inflicting  upon  him  some  serious  injuries.  In  an 
action  therefor  against  the  company,  the  court  charged  that  if 
the  brakeman  "was  acting  in  the  performance  of  his  duty  as 
brakeman,  he  would  be  justified  in  using  a  reasonable  degree  of 
force  necessary  and  proper  to  accomplish  the  removal  of  the  dog 
from  the  car,  but  if  he  used  more  violence  than  was  necessary, 
and  inflicted  on  the  plaintiff  blows  that  were  unnecessary  to  per- 
form his  duty,  the  company  would  be  liable,  and  the  jury  may, 
in  that  case,  award  punitive  or  exemplary  damages."  The 
charge  was  held  correct,  and  a  verdict  for  the  plaintiff  of  $4,000 
was  held  not  to  be  so  clearly  excessive  as  to  justify  the  court  in 
setting  aside  the  verdict  on  that  ground.  Hanson  v.  European 
and  North  American  Railway  Co.,  62  Me.  84;  S.  C,  16  Am. 
Rep.  404 ;  see  Isaacs  v  Third  Avenue  R.  R.  Co.,  47  N.  Y.  (2 
Sick.)  122  ;  S.  C,  7  Am.  Rep.  418;  Drew  v.  Sixth  Avenue  R.  Rt 
Co.,  3  Keyes,  429  ;  Holmes  v.  Wakefield,  12  Allen,  580 ;  Duggins 
v.  Watson,  15  Ark.  118. 

It  has  been  held  that  the  owners  of  a  vessel  are  not  liable  for 
damages  occasioned  by  the  negligence  of  stevedores  employed 
for  a  gross  sum  by  the  consignees  of  the  charterers  in  unloading 
the  cargo.  Linton  v.  Smith,  8  Gray,  147.  But  where  a  con- 
tractor who  was  engaged  in  ballasting  a  railroad  left  stone  so 
near  the  road  that  it  rolled  thereon,  the  company  was  held  liable 
for  an  injury  sustained  by  a  passenger  in  consequence  thereof. 
Virginia,  etc,  R.  R.  Co.  v.  Sanger,  15  Graft.  (Va.)  230.  So,  a 
switch -tender,  employed  by  a  railroad  company  on  a  portion  of 
its  track  upon  which  it  permits  another  company  to  run  trains, 
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is  not  a  servant  of  the  latter ;  and  an  engineer  of  the  latter,  in- 
jured  by  the  negligence  of  such  switch-tender,  may  maintain  an 
action  against  the  switch-tender's  employer.  Smith  v.  New 
York  &  Harlem  Railroad  Company,  6  Duer,  225;  S.  C. 
affirmed,  19  N.  Y.  (5  Smith)  127;  see  Catawissa,  etc.,  R.  R.  v.  Arm- 
strong, 49  Penn.  St.  187 ;  Warburton  v.  Great  Western  Railway, 
L.  R.,  2  Exch.  30;  Farwell  v.  Boston  and  Worcester  R.  R.  Co.,  4 
Mete.  (Mass.)  49.  And  a  railway  company  using  a  defective 
engine,  with  a  knowledge  of  its  condition,  is  liable  to  one  of  its 
servants  injured  in  consequence  of  su  )h  defect.  Keegan  v. 
Western  R.  R.  Co.,  8  K  Y.  (4  Seld.)  175.  So,  it  is  now  a  well- 
settled  rule,  that  a  master  who  knowingly  employs  an  incom- 
petent servant,  or  keeps  such  a  one  in  his  service  after  notice  of 
his  incompetency,  is  liable  for  damages  resulting  from  his  negli- 
gence to  other  servants  employed  in  the  same  business.  And 
this  rule  is  held  applicable  when  a  switchman  on  a  railway  is  an 
habitual  drunkard,  and  such  fact  is  known,  or  ought  to  be 
known,  to  the  corporation,  and  the  injury  results  from  his  in- 
toxication. Oilman  v.  Eastern  R.  R.  Co.,  10  Allen,  233 ;  Baulec 
v.  New  York  and  Harlem  R.  R.  Co.,  62  Barb.  623 ;  S.  C,  5  Lans. 
436 ;  12  Abb.  (N.  S.)  310  ;  S.  C.  affirmed,  52  N.  Y.  (7  Sick.)  633  ; 
and  see  Feltliam  v.  England,  L.  R.,  2  Q.  B.  33 ;  Clarke  v. 
Holmes,  7  H.  &  N.  937 ;  affirming  S.  C,  6  id.  349 ;  Tarrant  v. 
Webb,  18  C.  B.  797 ;  Ryan  v.  Cumberland  Valley  R.  R.,  23  Penn. 
St.  384. 

A  common  carrier  transporting  prisoners  of  war,  on  the 
employment  of  an  authorized  government  officer,  is  held  to  incur 
the  liability  of  a  common  carrier  to  the  soldiers  in  charge  of  the 
prisoners,  and  he  is  in  no  sense  an  agent  of  government  so  as  to 
preclude  him  from  such  liability.  Truex  v.  Erie  Railway 
Company,  4  Lans.  (N.  Y.)  198.  But  a  railroad  engineer  who 
was  voluntarily  engaged  in  the  transportation  of  troops  for  the 
purpose  of  making  war  on  the  government  of  the  United  States, 
cannot  recover  for  injuries  caused  by  the  carelessness  of  other 
employees  engaged  in  the  same  illegal  employment.  Wallace  v. 
Cannon,  38  Ga.  199 ;  and  see  Turner  v.  North  Carolina  R.  R. 
Co.,  63  N.  C.  522. 

§  6.  Duties  and  liabilities  as  to  baggage.  The  reason  why 
property  of  any  kind  is  included  in  the  contract  of  carriers 
of  persons  is,  that  it  is  the  universal,  or  very  usual,  concomitant 
of  a  journey,  whether  by  land  or  water,  for  the  traveler  to  take 
traveling  conveniences  along  with  him.     And   it  may  now  be 
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regarded  as  well  settled,  that  these  traveling  conveniences  or 
baggage  of  a  passenger,  intrusted  to  one  whose  business  it  is  to 
transport  persons  and  their  baggage,  and  with  whom  the  owner 
has  embarked,  is  under  the  same  protection  as  the  goods  which 
are  intrusted  to  a  common  carrier  of  goods.  Powell  v.  Myers, 
26  Wend.  591  ;  Brooke  v.  Pickwick,  4  Bing.  218 ;  Cairns  v. 
Robins,  8  Mees.  &  W.  258 ;  Jones  v.  Voorhees,  10  Ohio,  145 ; 
Merrill  v.  Grinnell,  30  K  Y.  (3  Tiff.)  594 ;  see  Talley  v.  Great 
Western  Railway  Co.,  L.  R..  6  C.  P.  44.  And  this  is  so,  although 
no  distinct  price  be  paid  for  the  transportation  of  the  baggage  ; 
it  being  included  in  the  fare  of  the  passenger.  Wilson  v. 
Grand  Trunk  R.  Co.,  56  Me.  60 ;  Hawkins  v.  Hoffman,  6  Hill 
(N.  Y.),  586  ;  Bowman  v.  Maxwell,  9  Humph.  (Tenn.)  621  ;  Per- 
kins v.  Wright,  37  Ind.  27;  Smith  v.  Boston,  etc.,  R.  R.  Co., 
44  N.  H.  330  ;  Woods  v.  Devin,  13  111.  746.  Nor  is  it  necessary 
that  the  fare  or  passage  money  should  have  been  paid  in  advance, 
and  it  is  immaterial  whether  the  passenger  pays  for  his  passage 
himself,  or  it  is  paid  for  by  his  friends.  Van  Horn  v.  Kermit, 
4  E.  D.  Smith  (N.  Y.),  453  ;  and  see  McGill  v.  Rowand,  3  Penn- 
St.  451.  And  the  responsibility  as  a  common  carrier,  for 
baggage,  continues  until  the  baggage  is  ready  to  be  delivered  to 
the  owner  at  his  destination,  and  until  he  has  had  a  reasonable 
opportunity  of  receiving  and  removing  it.  Dininny  v.  N.  Y.  & 
New  Haven  R.R.  Co.,  49  N.  Y.  (4  Sick.)  546 ;  Louisville,  etc.,  R.  R. 
Co.  v.  Mahan,  8  Bush  (Ky.),  135 ;  Jones  v.  Norwich  &  N.  Y. 
Transp.  Co.,  50  Barb.  193.  So,  although  the  liability  as  a 
common  carrier  ceases  upon  the  failure  of  the  passenger  to  call 
for  baggage  within  a  reasonable  time  after  its  arrival  at  the  place 
of  its  destination,  a  modified  liability,  analogous  to  that  of  a 
warehouseman,  continues.  Mattison  v.  N.  Y.  Cent.  R.  R.  Co., 
57  N.  Y.  (12  Sick.)  552  ;  Grossman  v.  Fargo,  6  Hun  (N.  Y.),  310 ; 
Ovimet  v.  Harshaw,  35  Vt.  605  ;  Fairfax  v.  N.  Y.  Cent.,  etc., 
R.  R.  Co.,  5  Jones  &  Sp.  (K  Y.)  516 ;  Burnell  v.  New  York 
Cent.  R.  R.  Co.,  45  N.  Y.  (6  Hand)  184 ;  S.  C,  6  Am.  Rep.  61;  Mote 
v. Chicago,  etc.,R.  R.  Co.,  27  Iowa,  22  ;  S.  C,  1  Am.  Rep.  212.  And 
the  carrier  is  bound  to  exercise  ordinary  care  in  keeping  and 
preserving  the  property  until  it  is  called  for  or  disposed  of 
according  to  law.  lb. ;  see  Bartholomew  v.  St.  Louis,  etc.,  R.  R. 
Co.,  53  111.  227 ;  S.  C,  5  Am.  Rep.  45.  This  modified  obligation  is 
not  a  new  and  independent  one,  arising  from  the  unprovided 
for  arid  accidental  circumstance  of  the  property  being  left  in  the 
hands  of  the  carrier ;  but  it  is  imposed  by  the  contract  of  car- 
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riage,  and,  therefore,  rests  upon  the  carrier  with  whom  the 
contract  was  made,  although  the  place  of  destination  is  beyond 
his  route.  Burnell  v.  N.  T.  Cent.  R.  R.  Co.,  45  N.  Y.  (6  Hand) 
184 ;  S.  C,  6  Am.  Rep.  61 ;  Maltison  v.  J\r.  T.  Cent.  R.  R.  Co., 
57  N.  Y.  (12  Sick.)  552.  What  constitutes  a  reasonable  time  and 
opportunity  for  a  passenger  to  receive  and  remove  his  baggage, 
is  said  to  be  a  mixed  question  of  law  and  fact,  necessarily 
dependent  upon  the  peculiar  surroundings  of  each  particular 
case.  lb. ;  Louisville,  etc.,  R.  R.  Co.  v.  Malian,  8  Bush  (Ky.),  135  ; 
Mote  v.  Chicago,  etc.,  R.  R.  Co.,  27  Iowa,  22. 

In  order  to  render  common  carriers  of  passengers  responsible 
for  the  loss  of  baggage,  it  must  be  placed  under  their  charge. 
Cohen  v.  Hume,  1  McCord  (S.  C),  439  ;  Tower  v.  Utica,  etc.,  R. 
R.  Co.,  7  Hill  (N.  Y.),  47  ;  Welch  v.  Pullman  Palace  Car  Co., 
16  Abb.  N.  S.  (N.  Y.)  352  ;  and  it  is  not  so  placed  when  the  pas- 
senger retains  the  exclusive  control  and  custody  of  it,  and 
trusts  to  his  own  care  for  its  safety.  Cohen  v.  Frost,  2  Duer 
(N.  Y.),  335 ;  Steamboat  Crystal  Palace  v.  Vanderpoel,  16  B. 
Monr.  (Ky.)  302;  Abbott  v.  Bradstreet,  55  Me.  530;  Clark 
v.  Burns,  118  Mass.  275;  S.  C,  19  Am.  Rep., 456.  But  a 
mere  supervision  of  one's  baggage,  or  retaining  the  means  of 
entering  the  place  of  its  deposit,  is  not  sufficient  to  discharge  the 
carrier.  There  must  either  exist  the  animo  custodiendi  on  the 
part  of  the  traveler  to  the  exclusion  of  the  carrier,  or  he  must  be 
guilty  of  such  negligence  as  discharges  the  latter  from  his  general 
obligation.  Mudgett  v.  Bay  Slate  Steamboat  Co.,  1  Daly  (N. 
Y.),  151 ;  Gore  v.  Norwich,  etc.,  Transportation  Co.,  2  id.  254. 
Thus,  a  carrier  is  held  liable  for  wearing  apparel  stolen  from  a 
passenger's  state-room,  in  absence  of  negligence  on  the  part  of  the 
latter,  although  he  has  the  key.  lb.  Retaining  the  key  in  such 
case,  is  held  not  to  give  the  exclusive  care  and  custody  of  the 
baggage  to  the  passenger.  lb. ;  Macklin  v.  JY.  J.  Steamboat  Co., 
7  Abb.  N.  S.  (N.  Y.)  229,  236 ;  see  Syms  v.  Chaplin,  5  Ad.  &  El. 
634  ;  Robinson  v.  Dunmore,  2  Bos.  &  Pul.  416  ;  Tally  v.  Great 
Western  Railway  Co.,  L.  R.,  6  C.  P.  44.  But  passenger  carriers 
may  establish  any  reasonable  regulation  which  they  may  deem 
necessary  for  the  safety  of  baggage,  and  they  cannot  be  held  lia- 
ble where  a  passenger,  knowing  of  such  regulation,  loses  his 
baggage  through  his  own  neglect  or  refusal  to  comply  with  it. 
To  charge  the  carrier,  the  baggage  must  be  shown  to  have  been 
delivered  to  him  for  transportation;  and,  if  there  be  an  estab- 
lished usage  in  the  carrier's  business,  delivery  according  to  such 
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usage  must  be  shown.  Delivery  to  a  servant  or  agent  of  the  car- 
rier must  be  to  one  intrusted  to  receive  goods,  and  not  to  one 
merely  engaged  in  other  duties.  Gleason  v.  Goodrich  Transp. 
Co.,  32  Wis.  85;  Hall  v.  Power,  12  Mete.  (Mass.)  482  ;  Jenclcs  v. 
Coleman,  2  Sumn.  221  ;  Macklin  v.  i\r.  J.  Steamboat  Co.,  7  Abb. 
K  S.  (N.  Y.)  229;  Trowbridge  v.  CJiapin,  23  Conn.  595  ;  Wilson 
v.  Grand  Trunk  Railway,  57  Me.  138  ;  S.  C,  2  Am.  Rep.  26.  It 
is  not,  however,  necessary  that  the  baggage  should  be  booked  or 
entered  on  the  way  bill,  or  even  labeled  and  directed,  unless  the 
passenger  is  specially  required  to  do  so.  Citizens'  Bank  v.  Nan- 
tucket Steamboat  Co.,  2  Story,  17  ;  Peixotti  v.  McLaughlin,  1 
Strobh.  (S.  C.)  468.  And  it  makes  no  difference  whether  the  pas- 
senger travels  with  his  baggage,  or  whether  it  is  carried  without 
him.  Wilson  v.  Chesapeake,  etc.,  R.  R.  Co.,  21  Gratt.  (Ya.)  654. 
But,  in  the  latter  case,  the  carrier  has  a  right,  in  the  absence  of 
contract  or  usage,  to  demand  additional  compensation  for  the 
transportation  of  the  baggage.  Wilson  v.  Grand  Trunk  Rail- 
way, 56  Me.  60;  S.  C.  again,  57  id.  139  ;  S.  C,  2  Am.  Rep.  26.  And 
if  a  servant  takes  his  master's  baggage  by  an  earlier  conveyance 
than  the  master  himself  is  to  go  in,  and  carries  it  as  his  own,  the 
master  cannot  maintain  an  action  for  its  loss.  Beecher  v.  TJie 
Great  Eastern  Railway  Co.,  L.  R.,  5  Q.  B.  241.  If  any  action 
can  be  maintained  at  all,  it  must  be  in  the  name  of  the  servant, 
lb.  But  it  has  been  held,  that  an  action  for  neglect  of  duty  lies 
against  the  carrier,  in  favor  of  the  father  of  a  minor  son,  fcr  the 
loss  of  his  son's  baggage,  while  the  son  was  employed  on  his 
father's  business,  and  was  furnished  by  him  with  a  traveling 
trunk,  clothing,  etc.,  for  the  purpose  of  the  journey.  Grant  v. 
Neioton,  1  E.  D.  Smith  (N.  Y.),  95  ;  and  see  Baltimore  Steam 
Packet  Co.  v.  Smith,  23  Md.  402.  The  liability  of  a  palace  car 
company,  or  drawing-room  car  company,  for  the  loss  of  articles 
which  the  passengers  carry  with  them  into  the  car,  is  not,  in  the 
absence  of  special  contract,  any  greater  than  that  of  any  other 
carrier  of  passengers.  Welch  v.  Pullman  Palace  Car  Co.,  16 
Abb.  N.  S.  (X.  Y.)  352. 

It  has  been  regarded  as  difficult  to  define  with  accuracy  what 
shall  be  deemed  baggage  within  the  rule  of  the  carrier's  liability. 
In  a  recent  English  case  the  true  rule  is  held  to  be,  that  whatever 
the  passenger  takes  with  him  for  his  personal  use  or  convenience 
according  to  the  habits  or  wants  of  the  particular  class  to  which 
he  belongs,  either  with  reference  to  the  immediate  necessities,  or 
to  the  ultimate  purpose,  of  the  journey,  must  be  considered  as 
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personal  baggage.  This  would  include,  not  only  all  articles  of 
apparel,  whether  for  use  or  ornament,  bat  also  the  gun  case  or 
the  fishing  apparatus  of  the  sportsman,  the  easel  of  the  artist  on 
a  sketching  tour,  or  the  books  of  the  student,  and  other  articles 
of  an  analogous  character,  the  use  of  which  is  personal  to  the 
traveler,  and  the  taking  of  which  has  arisen  from  the  fact  of  his 
journeying.  See  Parmalee  v.  Fischer,  22  111.  212  ;  Hutching s 
v.  Western,  etc.,  R.  R.  Co.,  25  Ga.  61 ;  Doyle  v.  Kiser,  6  Ind. 
242  ;  Dextor  v.  Syracuse,  etc.,  R.  R.  Co.,  42  N.  Y.  (3  Hand)  326 ;  S. 
C,  1  Am.  Rep.  527.  On  the  other  hand,  the  term  "  ordinary  lug- 
gage "  being  thus  confined  to  that  which  is  personal  to  the  passen- 
ger and  carried  for  his  use  or  convenience,  it  follows  that  what  is 
carried  for  the  purposes  of  business,  such  as  merchandise  or  the 
like,  or  for  larger  or  ulterior  purposes  such  as  articles  of  furniture 
or  household  goods,  would  not  come  within  the  description  of 
ordinary  luggage,  unless  accepted  as  such  by  the  carrier.  Cock- 
burn,  C.  J.,  in Macrow  v.  Great  Western  Railway  Co.,  L.  R.,  6  Q. 
B.  612,  622 ;  approved  in  Gleason  v.  Goodrich  Transp.  Co.,  32 
Wis.  85,  99  ;  and  see  Hawkins  v.  Hoffman,  6  Hill  (N.  Y.),  590  ; 
Stimson  v.  Conn.,  etc.,  R.  R.  Co.,  98  Mass.  83 ;  Smith  v.  Bos- 
ton, etc.,  R.  R.  Co.,  44  N.  H.  325  ;  The  Ionic,  5  Blatchf.  538  ; 
Dibble  v.  Brown,  12  Ga.  217.  But,  although  carriers  are  not 
liable  for  the  loss  of  merchandise  delivered  to  them,  under  the 
guise  of  baggage,  for  transportation  with  a  passenger  (ib.;  Hud- 
ston  v.  Midland  R.  R.,  L.  R.,  4  Q.  B.  366  ;  Belfast,  etc.,  R.  R. 
Co.  v.  Keys,  9  H.  L.  Cas.  556),  yet  they  are  liable,  if  they,  know- 
ingly undertake  to  transport  merchandise  in  trunks  or  boxes, 
which  have  been  received  by  them  for  transportation,  in  passen- 
ger trains,  unless  the  agent  who  receives  the  packages  for  that 
purpose  violates  a  regulation  of  the  company  by  so  doing,  and 
the  passenger  or  owner  of  the  goods  has  notice  of  such  regula- 
tion. Stonemun  v.  Erie  Railway,  52  N.  Y.  (7  Sick.)  429  ;  Great 
Northern  Railway  v.  Shepherd,  8  Exch.  30;  S.  C,  9  Eng.  Law 
&  Eq.  477  ;  14  id.  367  ;  Slomun  v.  Great  Western  Railway  Co., 
6  Hun  (N.  Y.),  546  ;  see  Minter  v.  Pacific  R.  R.,  41  Mo.  503  ; 
and  see  cases  cited  above. 

Both  money  and  jewelry  form  part  of  a  passenger's  baggage, 
for  the  loss  of  which  a  carrier  is  liable,  provided  the  former  does 
not  exceed  a  sum  necessary  for  traveling  expenses,  and  the  latter  is 
confined  to  such  as  is  ordinarily  worn  about  the  person.  Torpey 
v.  Williams,  3  Daly  (N.  Y.),  162 ;  Merrill  v.  Grinnell,  30  N.  Y. 
(3  Tiff.)  594 ;  Jordon  v.  Fall  River  R.  R.  Co.,  5  Gush.  69 ;  McGill 
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v.  Rowand,  3  Perm  St.  451 ;  Doyle  v.  Riser,  6  Ind.  242 ;  John- 
son v.  Stone,  11  Humph.  (Term.)  419;  Illinois,  etc.  R.  R. 
Co.  v.  Copeland,  24  111.  332 ;  but  see  Grant  v.  Newton, 
1  E.  D.  Smith  (X.  Y.),  95 ;  Traluff  v.  N.  Y.  Cent,  and  Hudson 
R.  R.  R.  Co.,  48  How.  (N.  Y.)  535,  539 ;  Eoerelt  v.  Southern  Ex- 
press Co.,  46  Ga.  303.  A  passenger's  baggage  has  also  been 
held  to  include  a  watch  {Jones  v.  Voorhees,  10  Ohio,  145 ;  Ameri- 
can Contract  Co.  v.  Cross,  8  Bush  [Ky.],  472;  S.  C,  8  Am.  Rep. 
871) ;  a  pocket  pistol  carried  in  a  carpet  bag  ( Woods  v.  Devin, 
13  111.  746),  or  a  trunk  [Chicago,  etc.,  R.  R.  Co.,  56  111.  212) ;  guns 
for  sporting  purposes  ( Van  Horn  v.  Kermit,  4  E.  D.  Smith  [N. 
Y.],  452) ;  valuable  laces  for  wearing  apparel  {Fraloff  v.  JSF.  Y. 
Cent,  etc.,  R.  R.  Co.,  10  Blatchf.  16);  S.  C,  48  How.  535  ;  linen 
cut  into  shirt  bosoms  {Duffy  \.  TJwmpson,  4  E.  D.  Smith  [X.  Y.], 
178) ;  tools  of  a  mechanic  to  the  value  of  fifty-five  dollars 
{Porter  v.  Hildebrand,  14  Penn.  St.  129 ;  and  see  Davis  v. 
Cayuga,  etc.,  R.  R.  Co.,  10  How.  [N.  Y.]  330) ;  an  opera  glass, 
{Toledo,  etc.,  R.  R.  Co.  v.  Hammond,  33  Ind.  379) ;  surgical  instru- 
ments (Giles  v.  Fauntleroy,  13  Md.  126, 129  ;  Hannibal  Railroad 
v.  Swift,  12  Wall.  262) ;  a  bible,  and  the  manuscript  books  of  a 
student  necessary  to  the  prosecution  of  his  studies  {Hopkins  v. 
Westcott,  6  Blatchf.  64);  a  manuscript  "price-book"  of  a  travel- 
ing salesman  {Gleason  v.  Goodrich  Trans.  Co.,  32  Wis.  85); 
and  such  articles  as  are  usually  carried  on  a  journey,  and  in- 
tended for  the  personal  use  of  a  traveler  and  his  family,  although 
not  to  be  used  onthe  journey.  Dexter  v.  Syracuse,  etc.,  R.  R. 
Co.,  42  N.  Y.  (3  Hand)  326;  S.  C,  1  Am.  Rep.  527.  But  a  trav- 
eler is  not  entitled  to  carry  as  ordinary  baggage  sheets,  blankets, 
and  quilts  for  house  furnishing  {Macron  v.  Great  Western  Rail- 
way Co.,  L.  R.,  6  Q.  B.  612) ;  nor  a  feather  bed,  not  intended  for 
use  on  the  journey  {Connolly  v.  Warren,  106  Mass.  146  ;  S.  C.,  8 
Am.  Rep.  300;  though  the  bed  of  a  steerage  passenger  on  a  vessel, 
who  is  bound  to  provide  his  own  bedding,  is  a  part  of  the  bag- 
gage of  the  passenger,  for  which  the  carrier  is  liable.  Hirsch- 
sohn  v.  Hamburg  American  Packet  Co.,  2  J.  &  Sp.  521)  ;  nor 
masquerade  costumes  furnished  for  use  at  a  ball  {Michigan,  etc., 
R.  R.  Co.  v.  Oehm,  56  111.  293) ;  nor  deeds  and  documents  re. 
quired  as  evidence  by  an  attorney  on  a  trial  which  he  was  geing 
to  attend  {Phelps  v.  London,  etc.,  Railway  Co.,  19  J.  Scott,  N. 
S.  [115  Eng.  C.  L.]  321) ;  nor  a  large  quantity  of  watches  in- 
tended for  sale  {Cincinnati,  etc.,  R.  R.  v.  Marcus,  38  111.  219; 
and  see  Mississippi,  etc.,  Railway  Co.  v.  Kennedy,  41  Miss. 
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671 ;  Belfast,  etc.,  Railway  Co.  v.  Keys,  9  H.  L.  Cas.  556 ;  nor 
samples  used  for  the  purpose  of  effecting  sales  {Hawkins  v. 
Hoffman,  6  Hill  [N.  Y.],  586 ;  Stimson  v.  Connecticut  River 
R.  R.  Co.,  98  Mass.  83) ;  nor  silver  ware  {Bell  v.  Drew,  4 
E.  D.  Smith  [N.  Y.],  59)  ;  nor  large  sums  of  money  taken  for 
the  purpose  of  transportatioo.  Orange  County  Bank  v.  Brown, 
9  Wend.  85 ;  and  see  Hellman  v.  Holladay,  1  Woolw.  365 ; 
Whitmore  v.  Steamboat  Caroline,  20  Mo.  513;  Hutching  s  v. 
Western,  etc.,  R.  R.  Co.,  25  Ga.  61 ;  Boyle  v.  Riser,  6  Ind.  242  ; 
First  National  Bank,  etc.,  v.  Marietta,  etc.,  R.  R.  Co.,  20 
Ohio  St.  259 ;  S.  C,  5  Am.  Rep.  655.  And  it  is  held,  that 
a  carrier  is  not  liable  for  the  loss  of  money  kept  in  the  sole 
custody  of  a  passenger,  and  carried  for  a  purpose  unconnected 
with  the  expenses  of  the  journey,  although  the  loss  was  occa- 
sioned by  the  negligence  of  the  carrier  and  his  agents.  First 
Nat.  Bank  of  Greenfield  v.  Marietta  and  Cin.  R.  R.  Co.,  20  Ohio 
St.  259  ;  S.  C,  5  Am.  Rep.  655  ;  and  see  Dunlap  v.  International, 
etc.,  Co.,  98  Mass.  371.  Nor  is  a  carrier  liable  for  jewelry  in  a 
passenger's  trunk,  purchased  by  the  latter,  and  intended  as 
presents  for  his  friends,  nor  for  masonic  regalia,  nor  for  en- 
gravings {Nevins  v.  Bay  State,  etc.,  Co.,  4  Bosw.  [N.  Y.]  225) ; 
nor  for  any  articles  which  a  passenger  has  purchased  for  a  per- 
son not  a  member  of  his  family,  although  packed  with  his  own 
baggage.  Dexter  v.  Syracuse,  etc.,  R.  R.  Co.,  42  N.  Y.  (3  Hand) 
326 ;  S.  C,  1  Am.  Rep.  527 ;  Phelps  v.  London,  etc.,  Railway 
Co.,  19  C.  B.  (1ST.  S.)  321. 

In  a  Missouri  case,  a  passenger  not  being  permitted  to  take  his 
dog  with  him  into  a  railway  passenger  coach,  delivered  it  to  the 
baggage  master  of  the  train  and  paid  him  for  its  transportation. 
By  the  company's  regulations,  which  were  posted  at  various 
stations,  "live  animals"  were  "allowed  as  baggagemen's  per- 
quisites," but  the  passenger  had  no  special  notice  of  this  regula- 
tion. The  dog  was  lost  through  the  baggageman's  negligence  in 
delivering  it  to  some  one,  other  than  the  owner,  and  it  was  held 
that  the  company  was  liable  for  the  value  of  the  dog.  Caniling 
v.  Hannibal  &  St.  Joseph  R.  R.  Co.,  54  Mo.  385  ;  S.  C,  14 
Am.  Rep.  476.  And  generally  a  carrier  will  be  held  responsible 
for  a  delivery  of  baggage  at  a  different  place  than  that  designat- 
ed, and  to  a  person  other  than  the  owner.  A  delivery  even  upon 
a  forged  order  will  not  discharge  him.  Powell  v.  Myers,  26 
Wend.  591 ;  and  see  Morris  v.  TJiird  Av.  R.  R.  Co.,  1  Daly 
(N.  Y.),  202 ;  S.  C,  23  How.  345 ;   Price  v.  Oswego  &  Syracuse 
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R.  R.  Co.,  50  N.  Y.  (5  Sick.)  213  ;  S.  C.,  10  Am.  Rep.  475  ;  Fish- 
er v.  Geddes,  15  La.  Ann.  14  ;  Blossom  v.  Hooper,  16  id.  160 ; 
Greene.  Milwaukee,  etc.,  R.  R.  Co.,  38  Iowa,  100. 

In  an  action  by  a  passenger  against  a  common  carrier  for  loss 
of  baggage,  it  is  held  that  he  cannot  recover  for  his  expenses  in 
searching  for  his  baggage.  Mississippi  Central  R.  R.  Co.  v. 
Kennedy,  41  Miss.  671.  And  to  charge  a  carrier  with  the  value 
of  articles  stolen  from  a  trunk,  it  must  appear  with  reasonable 
certainty  that  the  trunk  was  not  opened  and  rifled  before  coming 
to  the  possession  of  the  carrier.  McQuesten  v.  Sanford,  40  Me. 
117. 

If  a  railroad  company  carries  baggage  past  its  destination  and 
stores  it  in  a  wrong  station,  from  whence  it  is  stolen,  the  com- 
pany is  liable.  Toledo,  etc.,  R.  R.  Co.  v.  Hammond,  33  Ind.  379  ; 
S.  C,  5  Am.  Rep.  221. 

One  carrier,  it  is  held,  can  make  arrangements  with  connecting 
lines  so  that  he  may  undertake  to  give  a  passenger,  who  desires 
to  be  carried  between  two  points,  an  option  between  several  dif- 
ferent routes  as  to  which  he  will  take,  or  to  carry  the  passenger 
by  one  route  and  his  baggage  by  another.  Bat  the  mere  receipt 
by  an  employee  of  one  of  the  lines  between  two  points,  of  the 
baggage  of  a  traveler  who  has  not  paid  his  fare  on  that  line,  will 
not  impose  on  such  line  a  liability  as  carrier  for  the  loss  of  the 
baggage.  Fairfax  v.  New  York  Cent,  etc.,  R.  R.  Co.,  5  Jones 
&  S.  (N.  Y.)  516. 

A  railway  company  accepting  baggage  delivered  by  an  ex- 
pressman, is  liable  to  the  owner  for  the  loss  of  the  baggage. 
Rogers  v.  Long  Island  R.  R.  Co.,  1  N.  Y.  S.  C.  (T.  &  C.)  396  ; 
S.  C.  affirmed,  56  N.  Y.  (11  Sick.)  620. 

A  person  who,  under  pretense  of  having  baggage  transported, 
places  in  the  hands  of  the  agent  of  a  railroad  company,  merchan- 
dise, jewelry  and  other  valuables,  is  guilty  of  a  fraud  which 
releases  the  company  from  liability  as  common  carriers.  Cin- 
cinnati, etc.,  R.  R.  Co.  v.  Marcus,  38  111.  220  ;  Doyle  v.  Kiser, 
6  Ind.  242 ;  Dunlap  v.  International  Steamboat  Co.,  98  Mass. 
371. 

§  7.  Restriction  in  tickets,  etc.  See  ante,  39,  art.  5.  In  New 
York,  a  contract  between  a  carrier  and  a  gratuitous  passenger, 
by  which  the  former  is  exempted  from  liability,  under  any  cir- 
cumstances of  the  negligence  of  its  agents  for  any  injury  to  the 
passenger,  is  held  not  to  be  against  law  or  public  policy  and  is 
valid.     Wells  v.  N.  Y  Cent.  R.  R.  Co.,  26  Barb.  641 ;  S.  C.  af- 
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firmed,  24  N.  Y.  (10  Smith)  181  ;  Poucher  v.  N.  Y.  Cent.  R.  R, 
Co.,  49  1ST.  Y.  (4  Sick.)  263  ;  S.  C,  10  Am.  Rep.  364.  Public  pol- 
icy  is  satisfied,  by  binding  the  carrier  to  take  the  risk,  when  the 
passenger  chooses  to  pay  the  established  fare.  If  he  voluntarily 
and  for  any  valuable  consideration  waives  the  right  to  idemnify, 
the  contract  is  binding.  So  held,  where  a  cattle  dealer  paid  no 
independent  consideration  for  the  conveyance  of  himself,  but 
accompanied  his  cattle,  under  a  contract,  stating  them  to  be  car- 
ried at  a  reduced  rate,  and  providing  that ' '  the  persons  riding  free, 
to  take  charge  of  the  stock,  do  so  at  their  own  risk  of  personal 
injury,  from  whatever  cause."  Bissell  v.  N.  Y.  Cent.  R.  R.  Co., 
25  N.  Y.  (11  Smith)  442 ;  reversing  S.  C,  29  Barb.  602;  see  also 
Sunderland  v.  Westcott,  2  Sweeny,  260  ;  S.  C,  40  How.  468. 
Such  is  also  the  English  rule.  MeCawley  v.  Furness  Rail- 
way Co.,  L.  R.,  8  Q.  B.  57  ;  S.  C,  4  Eng.  R.  (Moak's  Ed.)  218  ; 
Gallin  v.  London,  etc.,  Railway  Co.,  L.  R.,  10  Q.  B.  212;  S.  C, 
12  Eng.  R.  (Moak's  Ed.)  268  ;  and  see  Kinney  v.  Railroad  Co., 
24  N.  J.  (Law)  513.  So,  where  one  purchased  a  right  to  sell 
newspapers  on  the  cars  of  a  railroad  company,  upon  condition 
that  the  latter  should  not  be  liable  for  an  injury  to  him  or  his 
employees,  it  was  held,  that  a  newsboy  injured  by  an  accident 
could  not  recover,  though  he  had  no  notice  of  such  agreement. 
Alexander  v.  Toronto,  etc.,  Railway,  35  Up.  Can.  Q.  B.  453. 

But  the  weight  of  authority  is  undoubtedly  in  favor  of  the 
responsibility  of  the  railway  company  in  all  such  cases.  Thus, 
a  drover  transporting  live  stock  in  the  cars  of  a  railroad  com- 
pany, for  which  he  paid  freight,  received  a  ticket  to  "pass  the 
bearer  in  charge  of  his  stock,"  on  which  was  indorsed,  "The 
person  accepting  this  free  ticket  assumes  all  risk  of  accidents, 
and  expressly  agrees  that  the  company  shall  not  be  liable,  under 
any  circumstances,  whether  by  the  negligence  of  their  agents  or 
otherwise,  for  any  injury  to  the  person,  or  for  any  loss  or  injury 
to  the  personal  property  of  the  person  using  this  ticket ;  "  and, 
it  was  held,  that  the  drover  was  not  a  gratuitous,  but  a  paying 
passenger,  and  that  the  indorsement  on  the  ticket  was  no  excuse 
for  negligence.  Pennsylvania  R.  R.  Co.  v.  Henderson,  51  Penn. 
St.  315;  sustained  in  Cleveland,,  etc.,  R.  R.  Co.  v.  Curran,  19 
Ohio  St.  1  ;  S.  C,  2  Am.  Rep.  362  ;  Ohio  &  Miss.  Railway  Co. 
v.  Selby,  47  Ind.  471  ;  S.  C,  17  Am.  Rep.  719  ;  New  York  Cent. 
R.  R.  Co.  v.  Lockwood,  17  Wall.  357;  S.  C,  10  Am.  Rep.  366. 
So,  it  has  been  held,  that  one  riding  on  a  free  pass,  which 
directed  him  to  be  passed  "  upon  the  conditions  indorsed  here- 
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oil,1'  wliicli  were,  "The  person  who  accepts  and  uses  this  free 
ticket  thereby  assumes  all  risk  of  accident,  and  agrees  that  the 
company  shall  not  be  liable  under  any  circumstances,  whether 
by  negligence  of  its  agents  or  otherwise,  for  any  injury  of  the 
person,  or  for  any  loss  or  injury  to  his  property,  while  using  or 
having  the  benefit  of  it,"  could  recover  for  an  injury  received 
through  the  negligence  of  the  defendant's  employees,  though, 
he  were  at  the  time  riding  in  the  baggage  car.  Jacobus  v.  St, 
Paul,  etc.,  R.  R.  Co.,  21  Minn.  125  ;  see  also  Illinois  Cent.  R. 
R.  Co.  v.  Morrison,  19  111.  136 ;  Illinois  Cent.  R.  R.  Co.  v.  Read, 
37  id.  484 ;  Railroad  Co.  v.  Hopkins,  41  Ala.  486 ;  J.  B.  &  W.  R. 
R.  Co.  v.  Beaver,  41  Ind.  493 ;  Pennsylvania  R.  R.  Co.  v. 
McCloslzey,  23  Penn.  St.  526.  And  the  cases  are  all  harmonious  in 
holding  that  one  who  has  not  agreed  to  assume  the  risk  of  acci- 
dent while  riding  gratuitously,  may  recover  for  an  injury 
sustained  through  the  negligence  of  the  carrier  or  his  agents. 
Notion  v.  Western  R.  R.  Co.,  15  N.  Y.  (1  Smith)  444  ;  Carroll  v. 
Staten  Island  R.  R.  Co.,  65  Barb.  32 ;  S.  C.  affirmed,  58  N.  Y. 
(13  Sick.)  126  ;  Hunt  v.  Southern  R.  R.  Co.,  40  Miss.  391 ;  Todd 
v.  Old  Colony,  etc.,  R.  R.  Co.,  3  Allen,  18.  Thus,  where  the 
plaintiff,  who  was  president  of  another  road,  was  invited  to  ride 
as  a  free  passenger  on  the  Philadelphia  and  Reading  Railroad, 
and  while  so  riding  was  injured  by  a  collision  caused  by  the 
negligence  of  the  employees  of  the  latter  road,  it  was  held  that 
the  plaintiff  was  entitled  to  recover.  Philadelphia,  etc.,  R.  R. 
Co.  v.  Derby,  14  How.  (U.  S.)  468.  So,  the  plaintiff,  while  riding 
on  the  defendant' s  horse  car,  upon  invitation  of  the  driver,  and 
as  a  passenger  without  hire,  was  injured,  without  fault  on  her 
part,  through  the  negligence  of  the  driver  in  the  course  of  his 
employment,  and  the  defendant  was  held  liable.  Wilton  v. 
Middlesex  R.  R.  Co.,  107  Mass.  108  ;  S.  C,  9  Am.  Rep.  11.  And 
where  a  railway  company  agreed  with  the  government  to  carry 
the  mails  for  a  certain  sum,  and  also  to  carry  the  mail  agent 
without  additional  charge,  the  company  was  held  liable  to  the 
agent  for  injuries  sustained  by  him  through  the  negligence  of  the 
company's  servants.  Notion  v.  Western  R.  R.  Co.,  15  N.  Y. 
(1  Smith)  444 ;  Collett  v.  London,  etc..  Railway  Co.,  16  Q.  B.  984. 
And  one  who  is  riding  in  good  faith  upon  the  pass  of  another 
person  may  recover,  if  negligently  injured,  in  any  case  where 
the  person  named  in  the  pass  would  be  entitled  to  recover. 
Great  Northern  Railway  Co.  v.  Harrison,  10  Exch.  376 ;  see 
Union  Pacific  R.  R.  v.  Nichols,  8  Kan.  505.    Even  where  a 
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passenger  is  carried  "free"  by  mistake,  he  may  recover  for  an 
injury  occasioned  by  the  carrier's  negligence,  in  the  absence  of 
actual  fraud.  See  Austin  v.  Great  Western  Railway  Co.,  L.  R.. 
2  Q.  B.  442.  So,  one  who,  by  mistake,  gets  on  a  passenger 
train  other  than  the  one  he  intended  to  take  passage  upon,  is, 
nevertheless,  a  passenger  upon  the  train  he  is  on,  and  the  rela- 
tion of  passenger  and  carrier  exists  between  him  and  the 
company.     Columbus,  etc.,  R.  R.  Co.  v.  Powell,  40  Ind.  37. 

To  exonerate  a  carrier  from  liability  for  the  loss  of  a  passen- 
ger's  baggage,  through  alleged  neglect  or  refusal  of  the  passenger 
to  comply  with  a  reasonable  regulation  of  the  carrier,  it  should 
be  shown  that  notice  was  given  to  the  passenger  of  the  regula- 
tion, or  that  he  knew  it,  or  that  it  had  become,  by  general  usage, 
so  notorious  and  universal,  that  he  ought  to  have  known  it. 
Macklin  v.  New  Jersey  Steamboat  Company,  7  Abb.  N.  S. 
(IS".  Y.)  229  ;  Gleason  v.  Goodrich  Transp.  Co.,  32  Wis.  85  ;  see 
Fillebrown  v.  Grand  Trunk  Railway  Co.,  55  Me.  462.  The 
carrier  cannot  restrict  his  liability  by  a  general  notice  that  "the 
baggage  of  passengers  is  at  the  risk  of  the  owners."  Jones  v. 
Voorhees,  10  Ohio,  145 ;  Powell  v.  Myers,  26  Wend.  591 ;  see 
DwigM  v.  Brewster,  1  Pick.  153.  Nor  by  a  memorandum  or 
note  on  the  card  or  ticket  which  he  delivers  on  the  receipt  of 
goods  to  be  transported  by  him.  Thus,  where,  by  a  memoran- 
dum on  a  receipt  for  baggage,  issued  by  an  express  company, 
it  was  stated  that  the  "liability  "  of  the  company  was  "  limited  to 
$100,  except  by  special  agreement  to  be  noted"  thereon  ;  it  was 
held,  that  in  the  absence  of  any  knowledge  by  the  owner  of  the 
baggage  of  such  condition,  there  was  no  consent  to  it  by  him, 
and  no  bargain  between  the  parties,  which  limited  the  liability  of 
the  company.  Limburger  v.  Westcott,  49  Barb.  283 ;  see  also 
Prentice  v.  Decker,  49  id.  21 ;  see  Landsberg  v.  Dinsmore, 
4  Daly  (N.  Y.),  490.  This  subject  has  been  more  fully  noticed, 
ante,  41,  art.  5,  §  2. 

§  8.  Ejecting  passenger  from  vehicle.  A  carrier  of  passengers 
has  the  power  of  refusing  to  receive  as  a  passenger,  or  to  expel 
any  one  who  is  drunk,  disorderly  or  riotous,  or  who  so  demeans 
himself  as  to  endanger  the  safety  or  interfere  with  the  reasonable 
comfort  and  convenience  of  the  passengers,  and  may  exert  all 
necessary  power  and  means  to  eject  from  the  car  or  other  vehicle 
any  one  so  imperiling  the  safety,  or  annoying  others.  And  if 
this  duty  is  neglected  without  good  cause,  and  a  passenger 
receives  injury,  which  might  have  been  reasonably  anticipated, 
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or  naturally  expected,  from  one  who  is  improperly  received,  or 
permitted  to  continue  as  a  passenger,  the  carrier  is  responsible. 
Pittsburgh,  etc.,  R.  R.  Co.  v.  Hinds,  53  Penn.  St.  512 ;  Flint  v. 
Norwich  and  N.  T.  Trans.  Co.,  34  Conn.  554  ;  Marquette  v. 
Chicago,  etc.,  R.  R.,  33  Iowa,  563  ;  Putnam  v.  Broadway  and 
Seventh  Ave.  R.  R.  Co.,  55  N.  Y.  (10  Sick.)  108  ;  S.  C,  15  Abb. 
(N.  S.)  383  ;  reversing  S.  C,  4  Jones  &  Sp.  195  ;  see  ante,  76,  §  5. 
Thus,  it  is  held  that  the  conductor  of  a  street  railway  car  may 
exclude  or  expel  therefrom  a  person,  who,  by  reason  of  intoxi- 
cation or  otherwise,  is  in  such  a  condition  as  to  render  it  reason- 
ably certain  that  by  act  or  speech  he  will  become  offensive  or 
annoying  to  other  passengers  therein,  although  he  has  not  com- 
mitted any  act  of  offense  or  annoyance.  Vinton  v.  Middlesex 
R.  R.  Co.,  11  Allen,  304.  The  use  of  profane  and  obscene  lan- 
guage in  a  car  in  which  there  are  ladies  is  a  sufficient  ground  for 
expelling  him  from  the  cars.  Chicago,  etc.,  R.  R.  Co.  v. 
Griffin,  68  111.  499.  So,  if  a  passenger  refuses  to  pay  his 
fare  on  demand  (Ohio,  etc.,  R.  R.  Co.  v.  Muhling,  30  111.  9 ; 
O'Brien  v.  Boston,  etc.,  R.  R.  Co.,  15  Gray,  20 ;  People  v.  Oillson^ 
3  Park.  [N.Y.]  234;  McClure  v.  Philadelphia,  etc.,R.  R.  Cb.,34 
Md.  532 ;  S.  C,  6  Am.  Rep.  345) ;  or,  if  he  refuses  to  comply 
with  reasonable  regulations  in  regard  to  the  delivering  up  of  his 
check  (Havens  v.  Hartford,  etc.,  R.  R.  Co.,  28  Conn.  69  ;  Illinois, 
etc.,  R.  R.  Co.  v.  Whitmore,  43  111.  420);  or  if,  when  asked  for  his 
fare,  he  tenders,  without  explanation,  avoid  ticket  (Terre  Haute, 
etc.,  R.  R.  Co.  v.  Vanatla,  21  111.  1S8),  or  if  he  neglects  or  re- 
fuses to  produce  his  ticket  on  a  proper  demand  by  the  conduc- 
tor (Downs  v.  N.  T.  &  New  Haven  R.  R.  Co.,  36  Conn.  287 ; 
S.  C,  4  Am.  Rep.  77),  he  may  be  ejected.  A  regulation  of  a 
railroad  company,  setting  apart  one  car  of  each  passenger  train 
for  women  and  the  men  accompanying  them,  is  reasonable. 
Bass  v.  Chicago,  etc.,  R.  R.  Co.,  36  Wis.  450;  S.  C.,17  Am.  Rep. 
495.  But  men  excluded  by  this  rule  must  be  furnished  with  a 
seat  in  the  ordinary  cars,  or,  if  they  are  full,  then  in  such 
women's  car,  if  there  is  room,  though  he  cannot  enter  it  by  force, 
lb.  The  conveyances  of  common  carriers  are  not  intended  as  places 
for  the  transaction  of  the  business  of  passengers,  and,  therefore, 
a  passenger  who  engages  in  the  business  of  receiving  and  dis- 
tributing parcels  and  baggage  on  such  a  conveyance,  against  the 
will  of  the.  carrier,  may  be  lawfully  ejected.  Barney  v.  Oyster 
Bay,  etc.,  Steamboat  Co.,  2  N.  Y.  S.  C.  (T.  &  C.)  598 ;  S.  C.  affirmed, 
15  Alb.  Law  Jour.  65.    So,  a  party  who  purchases  a  railway  ticket. 
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bearing  on  its  face  the  words  "good  for  this  day  and  train 
only,"  and  dated  of  the  day  issued,  can  select  any  train  on  that 
day  he  desires  to  ride  from  and  to  the  places  stated,  but  he  has 
no  right  to  ride  part  of  the  way  on  one  train,  and  the  residue  on 
another  train  ;  and  if  he  attempts  so  to  do,  an  action  will  not  lie 
against  a  company  for  the  act  of  the  conductor  in  putting  him 
ofi'  the  second  train.  Gale  v.  Delaware,  L.  &  W.  R.  R.  Co.,  7 
Hun  (N.  Y.),  670  ;  Boice  v.  Hudson  River  R.  R.  Co.,  61  Barb. 
611 ;  Elmore  v.  Sands,  54  N.  Y.  (9  Sick.)  512;  see  Boston,  etc., 
R.  R.  Co.  v.  Proctor,  1  Allen,  267;  Nelson  v.  Long  Island 
R.  R.  Co.,  7  N.  Y.  S.  C.  (T.  &  C.)  140.  But,  in  ejecting  a 
passenger  for  any  cause,  no  more  force  or  violence  must  be 
used  than  is  necessary  for  the  purpose.  State  v.  Ross,  26 
N-  J.  L.  (2  Dutch.)  224 ;  see  Burnham  v.  Grand  Trunk  Rail- 
way Co.,  63  Me.  298  ;  S.  C,  18  Am.  Rep.  220.  And  it  has 
been  held,  that,  where  a  railroad  conductor  attempts  to  seize 
articles  of  property  in  the  hands  of  a  passenger  for  the  pur- 
pose of  enforcing  payment  of  fare,  the  company  is  liable  to 
an  action  of  assault  and  battery.  Ramsden  v.  Boston,  etc.,  R. 
R.  Co.,  104  Mass.  117  ;  S.  C,  6  Am.  Rep.  200.  Where  a  conduc- 
tor of  a  street  car  transfers  a  passenger  to  another  car  which  is 
going  to  the  point  he  desires  to  reach,  and  with  an  assurance 
that  no  additional  fare  will  be  demanded,  and  the  conductor  of 
the  latter  car,  acting  in  pursuance  of  his  instructions  from  the 
company,  ejects  the  passenger  for  refusing  to  pay  another  fare, 
the  company  is  liable.  Hamilton  v.  Third  Ave.  R.  R.  Co.,  53 
N.  Y.  (8  Sick.)  25. 

A  passenger  who  has  no  ticket,  and  who  refuses  to  pay  his 
fare  to  the  conductor,  may  be  lawfully  put  off  of  the  train.  Mc- 
Clure  v.  Philadelphia,  etc.,  R.  R.  Co.,  34  Md.  532 ;  S.  C,  6  Am. 
Rep.  345  ;  Chicago,  etc.,  R.  R.  Go.  v.  Herring,  57  111.  59. 

§  9.  Burden  of  proof.  It  has  been  held  that  the  mere  hap- 
pening of  an  accident  raises,  prima,  facie,  a  presumption  of 
negligence,  and  throws  upon  the  carrier  the  burden  of  show- 
ing that  none  existed.  See  Zemp  v.  W.  &  M.  R.  R.  Co.,  9 
Rich.  (S.  C.)  84 ;  Sullivan  v.  Philadelphia,  etc.,  R.  R.  Co.,  30 
Penn.  St.  234 ;  Laing  v.  Colder,  8  Penn.  St.  479.  But  this  would 
seem  not  to  be  true  in  every  case  of  accident.  See  Mitchell  v. 
Western,  etc.,  R.  R.  Co.,  30  Ga.  22  ;  and  the  correct  rule  is  held 
to  be,  that  such  presumption  of  negligence  arises  only  when  the 
injury  is  caused  by  a  defect  in  the  means,  apparatus,  or  machin- 
ery, or  by  a  want  of  diligence  or  care  in  those  employed,  or  by 
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any  other  thing  which  the  carrier  can  and  onght  to  control  as  a 
part  of  his  duty,  to  carry  his  passengers  safely.  lb.;  Meier  v. 
Pennsylvania  R.  R.  Co.,  64  Penn.  St.  225  ;  S.  C,  3  Am.  Rep.  581; 
Curtis  v.  Rochester,  etc.,  R.  R.  Co.,  18  N.  Y.  (4  Smith)  534.  As  it 
regards  that  class  of  cases  which  holds  that  proof  of  due  care  on 
the  part  of  the  plaintiff,  with  proof  of  the  accident,  is  prima  facie 
evidence  of  negligence,  it  is  said,  that  in  all  of  them  the  nature  of 
the  accident  was  such,  or  the  attending  circumstances  such,  that 
proof  of  the  accident  alone  raised  a  presumption  of  negligence, 
and  that  the  same  evidence  which  proved  the  injury  done,  also 
proved  the  defendants'  negligence,  or  developed  circumstances 
from  which  it  must  be  presumed.  See  lb. ;  Le  Barron  v.  East 
Boston  Ferry  Co.,  11  Allen,  312.  If  a  coach  breaks  down  or  is 
overturned  (Boyce  v.  California  Stage  Co.,  25  Cal.  460 ;  Par- 
ish v.  Reigle,  11  Gratt.  [Va.]  697;  McLean  v.  Burbank,  11 
Minn.  277) ;  or  a  railway  train  leaves  the  track  {Louisville,  etc., 
R.  R.  Co.  v.  Smith,  2  Duvall  [Ky.],  556  ;  Carpue  v.  London,  etc., 
Railway  Co.,  5  Q.  B.  747;  Edgerton  v.  N.  Y.  &  Harlem  R.  R.  Co. ; 
35  Barb.  193;  S.  C.  affirmed,  39  N.  Y.  [12  Tiff.]  227  ;  Mullen  v.  St. 
John,57?l.  Y.  [12  Sick.]  567,  572);  or  a  boiler  explodes  Caldwell 
v.  New  Jersey  Steamboat  Co.,  56  Barb.  425  ;  S.  C.  affirmed,  47  X. 
Y.  [2  Sick.]  282  ;  Illinois  Cent.  R.  R.  Co.  v.  Phillips,  49  111.  234) ; 
or  a  collision  occurs  between  two  trains,  both  managed  by  the 
defendant  company  {New  Orleans,  etc.,  R.  R.  Co.  v.  Allbritton, 
38  Miss.  242 ;  Ayles  v.  South  Eastern  Railway  Co.,  L.  R.,  3 
(Exch.  146);  or  if  the  injury  is  occasioned  by  any  similar  cause 
(see  Edgerton  v.  N.  Y.  &  Harlem  R.  R.  Co.,  35  Barb.  193;  S.  C, 
35  How.  641  ;  S.  C.  affirmed,  39  N.  Y.  [12  Tiff.]  227 ;  Brignoli  v. 
Chicago  &  Great  Eastern  R.  R.  Co.,  4  Daly  [IST.  Y.],  182) ;  it  is 
held  that  a  prima  facie  presumption  of  negligence  properly 
arises.  Accidents  may,  however,  occur  from  numerous  causes, 
even  upon  a  railroad,  for  which  the  company  is  not  responsible. 
Thus,  if  obstructions  are  placed  by  strangers,  upon  the  road, 
either  through  accident  or  design,  the  company  is  not  responsi- 
ble for  the  consequences,  unless  its  agents  have  been  remiss  in 
not  discovering  them.  So,  the  straying  of  cattle  or  horses 
upon  the  roads  causes  many  accidents  which  are  not  chargea- 
ble to  the  company.  And  if  a  drunken  man  falls  asleep 
or  a  deaf  man  incautiously  walks  up:m  the  road,  in  conse- 
quence of  which  a  train  is  unavoidably  thrown  from  the 
track,  and  a  passenger  is  injured,  he  is  without  redress  as 
against  the  company.      So,  if  a  careless  driver,  in   crossing  a 
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track,  fails  to  get  Ms  vehicle  out  of  the  way  of  an  approaching 
train.  See  Stevens  v.  Oswego,  etc.,  R.  R.  Co.,  18  N.  Y.  (4  Smith) 
422 ;  Curtis  v.  Rochester,  etc.,  R.  R.  Co.,  18  id.  534 ;  Wild  v. 
Hudson  River  R.  R.  Co.,  24  N.  Y.  (9  Smith)  430.  It  would, 
therefore,  be  unreasonable  to  assume,  without  proof  of  any  sort, 
when  an  accident  has  occurred,  that  it  was  caused  by  some  care- 
lessness on  the  part  of  the  agents  of  the  company,  and  not  by 
any  or  either  of  these  numerous  causes.  Curtis  v.  Rochester, 
etc.,  R.  R.  Co.,  18  N.  Y.  (4  Smith)  534 ;  and  see  Hammack  v. 
White,  11  C.  B.  (N.  S.)  587,  594 ;  Holbrook  v.  Utica,  etc.,  R.  R. 
Co.,  12  N.  Y.  (2  Kern.)  236.  The  presumption  arises  from  the 
cause  of  the  injury  or  from  other  circumstances  attending  it, 
and  not  from  the  injury  itself.  lb.  The  burden  of  proof  in 
regard  to  negligence  on  the  part  of  the  carrier  is,  in  the  first 
place,  upon  the  plaintiff,  who  alleges  an  injury  sustained.  See 
Robinson  v.  Fitchburgh,  etc.,  R.  R.  Co.,  7  Gray,  92;  Tourtellot 
v.  Rosebrook,  11  Mete.  (Mass.)  460.  But  the  plaintiff,  in  proving 
his  injury,  must  ordinarily  prove  the  nature  of  the  accident  and 
the  circumstances ;  and  when  such  proof  has  any  tendency  to 
prove  negligence,  and  especially  when  the  defendant  has  exclu- 
sively the  means  of  knowledge  within  his  control,  as  to  the 
cause  of  the  injury,  the  burden  of  proof  is  said  to  be  upon  the 
defendant  to  explain  the  cause,  and  exculpate  himself.  LeBar- 
ron  v.  East  Boston  Ferry  Co.,  11  Allen,  312;  see  Stokes  v.  Sal- 
tonstall,  13  Pet.  181 ;   Ware  v.  Jay,  11  Pick.  106. 

Where  a  passenger  in  an  omnibus  was  injured  by  the  bursting 
of  a  lamp,  it  was  held  in  an  action  for  damages  against  the 
owners,  that  the  burden  of  proof  was  on  them  to  show  affirma- 
tively that  the  fluid  used  in  the  lamp  was  a  safe  and  proper 
article.     Wilkie  v.  Bolster,  3  E.  D.  Smith  (N.  Y.),  327. 

ARTICLE  II. 

CARRIERS   BY    WATER. 

Section  1.  Duties  and  liabilities  as  to  carriage  of  goods.  Com- 
mon carriers  by  water,  like  common  carriers  by  land,  in  the 
absence  of  any  legislative  provisions  prescribing  a  different  rule, 
are  insurers  of  goods  shipped,  and  are  liable  in  all  events  and 
for  every  loss  and  damage,  however  occasioned,  unless  it  hap- 
pens from  the  act  of  God  or  the  public  enemy,  or  by  the 
act  of  the  shipper,  or  from  some  other  cause  or  accident  ex- 
pressly excepted  in  the  bill  of  lading.     Commander-in-chiefs  1 
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Wall.  43 ;  Letchford  v.  Golden  Eagle,  7  La.  Ann.  9  ;  ante,  23, 
title  1,  art.  4,  §  1.  The  "dangers  of  the  seas"  are  usually  ex- 
cepted in  the  bill  of  lading;  and  if  the  words  are,  "perils  or 
dangers  of  the  river,  or  of  the  lakes,  or  of  water,  or  of  naviga- 
tion," their  meaning  and  effect  are  held  to  be  the  same  as  that  of 
"dangers  of  the  seas."  See  Jones  v.  Pitcher,  3  Stew.  &  P. 
(Ala.)  135, 176  ;  Gordon  v.  Buchanan,  5  Yerg.  (Tenn.)  71  ;  Fair- 
child  v.  Slocumb,  19  Wend.  329 ;  S.  C.  affirmed;  7  Hill,  292 ; 
Baxter  v.  Leland,  1  Abb.  Adm.  348.  And  a  loss  occasioned  by 
pirates  falls  within  the  designation  of  a  "peril  of  the  sea." 
Gage  v.  Tirrell,  9  Allen,  299,  310  ;  3  Kent's  Com.  216.  The  dis- 
tinction between  "an  act  of  God"  and  "a  peril  of  the  sea," 
is  pointed  out  in  McArlhur  v.  Sears,  21  Wend.  190,  198 ;  see 
title  Shipping  ;  also  Dibble  v.  Morgan,  1  Woods,  407. 

Whenever  the  goods  intended  for  transportation  are  shipped 
on  board,  or  delivered  to  the  carrier  or  his  agent  for  that  pur- 
pose, it  is  the  duty  of  the  master,  in  the  absence  of  any  stipula- 
tion as  to  the  period  of  sailing,  to  commence  the  voyage  within  a 
reasonable  time,  and  he  must  proceed  on  the  voyage  in  the  direct 
and  usual  route  to  the  port  of  delivery  without  any  unnecessary 
deviation.  Unless  it  becomes  necessary  to  deviate  for  the  pur- 
pose of  making  repairs,  or  to  avoid  a  storm,  or  an  enemy  or 
pirates,  or  to  obtain  necessary  supplies,  or  for  the  purpose  of 
assisting  another  vessel  in  distress,  no  deviation  from  the  direct 
and  usual  route  can  in  general  be  justified;  nor  will  any  other 
cause  be  admitted,  except  under  very  special  circumstances,  as 
a  valid  defense  for  any  such  delay  in  the  transportation  of  the 
goods  shipped  under  the  bill  of  lading,  or  other  legal  contract 
of  shipment.  Maggie  Hammond,  9  Wall.  435,  445.  If  the 
vessel  be  disabled  in  the  course  of  the  voyage,  and  cannot  be 
seasonably  repaired  to  complete  it,  the  master  is  bound  to  trans- 
ship the  goods  and  send  them  forward  in  another  vessel,  if  one 
can  be  had  in  the  same  or  in  any  reasonably  contiguous  port. 
lb.  But  a  carrier  is  justified  in  trans-shipping  freight  only  in 
case  of  necessity ;  and  where  there  is  no  such  necessity,  he  is  liable 
for  a  loss.  Trott  v.  Wood,  1  Gall.  443 ;  Cox  v.  Foscue,  1  Ala. 
Sel.  Cas.  419  ;  37  Ala.  505 ;  see  Hugg  v.  Baltimore,  etc.,  Smelt- 
ing Co.,  35  Md.  414. 

It  is  the  duty  of  a  carrier  by  water  to  provide  a  seaworthy 
vessel  sufficient  in  all  respects  for  the  voyage,  well  manned,  and 
furnished  with  sails,  anchors  and  all  necessary  furniture  ;  and  ii 
a  loss  happens  through  a  defect  in  any  of  these  respects,  he 
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must  make  it  good.  Bell  v.  Meed,  4  Binn.  (Penn.)  127;  ClarA 
v.  Richards,  1  Conn.  54  ;  Day  v.  Ridley,  16  Vt.  48.  A  barge 
for  carrying  grain  must  be  tight,  strong  and  sound,  and  the  car- 
rier is  bound  to  know  its  condition  and  strength.  Leaking  of  a 
barge  is  notice  of  her  unseaworthiness  to  him,  and  if  he  attempts 
to  proceed  on  the  voyage  with  her,  he  is  liable  for  the  loss  of  the 
cargo.  Kellogg  v.  LaCrosse,  etc.,  Packet  Co.,  3  Biss.  496; 
Northern  Belle,  9  Wall.  526.  But  where  grain  becomes  wet  by 
inevitable  accident,  the  carrier  is  not  liable  for  damages,  because 
he  did  not  dry  it.  The  Lynx  v.  King,  12  Mo.  272.  Nor  is  he 
liable  for  damages  to  goods  happening  on  the  voyage,  which 
arises  from  causes  inherent  in  the  goods,  without  default  on  his 
part  {Brown  v.  Clayton,  12  Ga.  564 ;  Clark  v.  Barnwell,  12 
How.  282),  such  as  loss  by  the  decay  of  fruit  {Ship  Howard  v. 
Wissman,  18  How.  231  ;  Brig  Collenberg,  1  Black,  170) ;  or  by 
the  tendency  of  certain  liquors  to  effervesce  ( Warden  v.  Greer, 
6  Watts,  424) ;  or  to  leak  from  the  casks  in  which  they  are 
shipped.  See  Nelson  v.  Woodruff,  1  Black,  156  ;  McKinlay  v. 
Morrish,  21  How.  343.  But  a  carrier  who  receives  a  cask  of 
wine,  in  good  order,  and  undertaking,  for  a  reward,  to  deliver  it 
safely  at  its  destination,  and  stipulating  against  liability  for  loss 
by  leakage,  damage  from  storage,  straining  or  other  peril  of  the 
seas,  is  liable  for  the  loss  if,  when  the  said  cask  reaches  its 
destination,  it  proves  to  be  empty,  unless  he  shows  that  such 
loss  occurred  within  some  clause  of  the  bill  of  lading,  exempting 
him  from  liability.  Arend  v.  Liverpool,  etc.,  Steamship  Co.,  6 
Lans.  457 ;  S.  C,  64  Barb.  118  ;  affirmed,  53  N.  Y.  (8  Sick.) 
606.  So  the  carrier  is  liable,  if  goods  are  gnawed  by  rats 
or  cockroaches,  neither  of  them  being  perils  of  the  seas- 
Aymar  v.  Astor,  6  Cow.  266 ;  Kay  v.  Wheeler,  L.  R.,  2 
C.  P.  302  ;  Laveroni  v.  Drury,  8  Exch.  166  ;  S.  C,  16  Eng. 
Law  &  Eq.  510;  Westray  v.  Miletus,  2  Int.  Rev.  Res.  61. 
And  a  carrier  has  likewise  been  held  liable  for  damage  done  to 
goods  by  rats  gnawing  a  hole  in  the  vessel,  causing  it  to  leak. 
Dale  v.  Hall,  1  Wils.  281;  and  see  Hunter  v.  Potts,  4  Camp. 
203 ;  Garrigues  v.  Coxe,  1  Binn.  592. 

The  liability  of  the  carrier  for  a  loss  or  damage  to  the  cargo, 
occasioned  by  a  collision  between  the  carrier  vessel  and  another} 
depends  upon  the  nature  of  the  collision,  and  upon  the  obliga- 
tion assumed  by  the  carrier.  If  both  vessels  are  in  fault,  the 
carrier  is  liable  (Converse  v.  Brainard,  27  Conn.  607);  as  he 
clearly  is,  if  his  own  vessel  be  alone  in  fault.     Grill  v.  Gen.  Iron 
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Screw  Collier  Co.,  L.  R.,  1  C.  P.  600 ;  see  Jones  v.  Pitcher,  3 
Stew.  &  P.  (Ala.)  135 ;  WMtesides  v.  Thurlkill,  12  Sm.  &  M. 
(Miss.)  599.  If  the  other  vessel  is  wholly  in  fault,  the  loss  occa- 
sioned is  a  peril  of  the  seas,  and  the  carrier  is  liable  in  the 
absence  of  an  agreement,  exempting  himself  from  liability  for 
such  perils.  Steamboat  New  Jersey,  Olc.  Adm.  444,  448  ;  Hays 
v.  Kennedy,  41  Penn.  St.  378 ;  see  Marsh  v.  Blythe,  1  McCord 
(S.  C),  360.  And  the  same  is  true,  where  a  collision  occurs,  and 
neither  vessel  is  in  fault.  Buller  v.  Fisher,  3  Esp.  67;  Plaisted 
v.  Boston  Steam  Nav.  Co.,  27  Me.  132.  And  where  the  collision 
occurs  exclusively  from  natural  causes,  and  without  any  negli- 
gence or  fault  on  either  side,  the  rule  of  law  is,  that  the  loss 
must  rest  where  it  fell,  on  the  principle,  that  no  one  is  responsi- 
ble for  such  an  accident,  if  it  was  produced  by  causes  over  which 
human  agency  could  exercise  no  control.  Stainback  v.  Rae,  14 
How.  533;  Union  Steamship  Co.  v.  N.  T.  &  Va.  Steamship  Co., 
24  id.  307 ;  The  John  Frazer,  21  id.  184 ;  The  Locklibo,  3  W. 
Rob.  318;  ante,  Vol.  1,  160,  171. 

Hazard  of  life  is  not  absolutely  essential  to  the  justification  of 
a  jettison.  Bentley  v.  Bustard,  16  B.  Monr.  (Ky.)  643.  But,  if 
the  unseaworthiness  of  the  vessel,  at  the  time  of  sailing  on  the 
voyage,  caused,  or  contributed  to  produce,  the  necessity  for  a 
jettison,  the  loss  is  not  within  the  excejDtion  of  perils  of  the  seas, 
and  the  carrier  is  liable  for  non-delivery  of  the  goods.  Dupont 
Be  Nemours  v.  Vance,  19  How.  162.  So,  if  an  obstruction  in 
the  river  is  known,  and  a  vessel  runs  upon  it,  or  on  shore,  with- 
out being  driven  by  force  of  wind  or  stream,  which  might  have 
been  prevented  by  reasonable  care  and  skill,  a  jettison  is  not 
justifiable.     Bentley  v.  Bustard,  16  B.  Monr.  (Ky.)  643. 

As  to  the  duties  and  liabilities  of  the  carrier  in  respect  to  the 
delivery  of  the  cargo,  see  ante,  49  ;  see,  also,  title  Shipping. 

§  2.  Duties  and  liabilities  as  to  carriage  of  passengers.  Car- 
riers of  passengers  by  water  are  bound,  like  passenger  carriers 
by  land,  to  the  utmost  care  and  diligence,  on  the  part  of  them- 
selves and  their  servants  ;  see  ante,  76.  And  this  is  so,  even  in 
the  case  of  a  gratuitous  carriage  passenger.  lb. ;  The  New 
World  v.  King,  16  How.  469.  They  are  bound  to  receive  on 
board  all  persons  to  whose  character  and  habits  there  is  no  rea- 
sonable objection  ;  but  may  exclude  all  persons  of  bad  character 
and  habits,  and  those  whose  design  is  to  disturb  the  patronage 
of  the  boats,  or  who  refuse  to  obey  reasonable  regulations. 
Jencks  v.  Coleman,  2  Sumn.  221.    A  passenger  whose  behavioi 
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is  proper,  and  who  has  tendered  his  fare,  cannot  be  lawfully- 
expelled  from  a  vessel,  although  such  expulsion  is  for  the  pur- 
pose of  preventing  him  from  proceeding  to  a  place  under  a  rev- 
olutionary government,  by  which  he  has  been  sentenced  to  death 
in  case  of  his  return.     Pearson  v.  Duane,  4  Wall.  605. 

The  carrier  is  bound  to  exercise  the  utmost  vigilance  and  care 
in  maintaining  order  on  board  the  vessel,  and  in  guarding  the 
passengers  against  violence  from  whatever  source  arising,  which 
might  reasonably  be  anticipated  or  naturally  be  expected  to  oc- 
cur in  view  of  all  the  circumstances,  and  of  the  number  and 
character  of  the  persons  on  board.  Flint  v.  Norwich,  etc., 
Transp.  Co.,  34  Conn.  554 ;  S.  C,  6  Blatchf.  158 ;  and  see  Loy 
v.  The  Anbury,  28  111.  412  ;  ante,  76.  The  master  of  a  ship  or  ves 
sel  stands,  toward  women  and  minors,  in  the  relation  of  a  pa- 
rent, and  especially  so  when  they  are  unaccompanied  by  a 
natural  guardian.  And  where  the  master  of  a  coast  steamer 
suffered  a  notorious  gambler,  a  passenger  on  his  vessel,  to  decoy 
a  minor,  also  a  passenger,  into  playing  upon  a  "  sweat  cloth," 
by  which  the  latter  lost  a  large  sum  of  money  belonging  to  his 
widowed  mother,  it  was  held,  that  the  master  was  liable  in  ad- 
miralty, at  the  suit  of  the  mother,  for  the  whole  amount  of  the 
money  and  interest.  Smith  v.  Wilson,  31  How.  (N.  Y.)  272  ;  S. 
C,  13  Pittsb.  Leg.  J.  538. 

The  officers  of  a  steamship  have  a  right  to  reserve  a  table  in 
the  dinner  cabin  for  their  own  use,  and  to  cause  a  passenger  who 
intrudes  thereat  to  be  removed  by  force,  so  far  as  force  may  be 
necessary.  Ellis  v.  Narragansett  Steamship  Co.,  Ill  Mass.  146. 
But  it  has  been  held  in  Iowa,  that  a  rule  or  custom  of  a  steam- 
boat requiring  persons  of  color  who  are  passengers  thereon  to  be 
excluded  from  the  regular  table,  and  take  their  meals  upon  the 
guards  of  the  boat  or  in  the  pantry,  is  not  a  reasonable  one, 
and  cannot  be  enforced.  And  the  officers  of  the  boat  were  held 
liable  for  assault  and  battery  for  forcibly  removing  from  the  ta- 
ble a  quadroon  who  had  embarked  at  Burlington  to  be  trans- 
ported to  Quincjr,  111.,  where  she  was  engaged  as  teacher.  Coger 
v.  North  Western  Union  Paclcet  Co.,  37  Iowa,  145;  see  West 
Chester,  etc.,  It.  B.  Co.  v.  Miles,  55  Penn.  St.  209. 

Where  a  passenger  accompanies  his  baggage,  the  fare  charged 
for  his  passage  includes  compensation  for  its  transportation,  and 
th<>  carrier  becomes  responsible  for  its  safe  delivery.  If  the  pas- 
senger docs  not  accompany  it,  the  carrier  may  claim  compensa- 
tion  in    advance,    or    may   postpone    his  claim    till    delivery, 
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and  his  responsibility  for  its  safe-keeping  is  the  same  in  both 
cases.  The  Elvira  Harbeck,  2  Blatchf.  336.  All  articles  whicn 
travelers  usually  carry  from  necessity,  for  convenience  or  amuse- 
ment, are  baggage,  for  which  the  carrier  is  liable.  The  H.  M. 
Wright,   I  Newb.  Adm.  494 ;  see  ante,  78-85. 

But  it  is  held,  that  the  owner  of  a  steamship  is  not  liable  as  a 
common  carrier,  for  a  watch  worn  by  a  passenger  on  his  person 
by  day  and  kept  by  him  within  reach  at  night,  whether 
retained  upon  his  person,  or  placed  under  his  pillow,  or  in  a 
pocket  of  his  clothing  hanging  near  him.  Clark  v.  Bums,  118 
Mass.  275 ;  and  see  Abbott  v.  Bradstreet,  55  Me.  530. 

The  United  States  statutes  exempting  masters  and  owners  of 
sea-going  vessels  from  liability  as  carriers  for  the  loss  of  bank 
bills,  coin,  jewelry,  precious  metals  and  precious  stones,  shipped 
and  laden  without  notice  to  them  and  entry  on  the  bill  of  lading 
of  the  true  character  and  value  of  the  same  (see  U.  S.  Rev.  Stat. 
§  4,281),  does  not  apply  to  contracts  entered  into  for  the  carriage 
by  water  of  passengers  with  their  luggage.  Dunlap  v.  Interna- 
tional Steamboat  Co.,  98  Mass.  371. 

A  compliance  with  the  provisions  of  an  act  of  congress  pro- 
viding for  the  better  security  of  the  lives  of  passengers  on  board 
of  vessels  propelled  by  steam,  etc.  (see  U.  S.  Rev.  Stat.,  tit.  LII, 
p.  857),  does  not  exempt  a  party  from  liability  which  the  law 
otherwise  imposes.  Hence,  where  a  passenger  was  injured  by 
an  explosion  of  a  boiler,  the  steamboat  proprietors  were  held 
liable  for  damages,  although  the  inspector  exercising  his  office, 
in  pursuance  of  the  above  provisions,  had  certified  that  the 
conditions  of  the  act  were  complied  with.  Swarthout  v.  New 
Jersey  Steamboat  Company,  46  Barb.  222  ;  S.  C,  48  N.  Y. 
(3  Sick.)  209  ;  S.  C,  8  Am.  Rep.  541 ;  see  Chamberlain  v.  Western 
Trans.  Co.,  44  N.  Y.  (5  Hand)  305  ;  S.  C,  4  Am.  Rep.  681. 

The  common-law  liability  of  a  carrier  for  loss  or  delay  of 
goods  intrusted  to  him  for  transportation  by  sea,  may,  under 
the  constitution  of  the  United  States,  be  enforced  by  appropriate 
proceedings  in  admiralty  {New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  378 ;  Rich  v.  Lambert,  12  id.  347 ; 
King  v.  Shepard,  3  Story,  349)  ;  or  it  may  be  enforced  by  pro- 
ceedings in  the  nature  of  a  common-law  action  for  damages, 
brought  in  a  State  court,  notwithstanding  the  loss  occurred  from 
a  vessel  plying  upon  a  navigable  river.  Home  Ins.  Co.  v. 
Northwestern  Packet  Co.,  32  Iowa,  223;  see  Rake  v.  Owners  of 
the  Potomac,  6  Bush  (Ky.),  25.  The  court  of  admiralty  has 
Vol.  II.— 13 
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likewise  jurisdiction  in  cases  of  personal  injuries  on  the  voyage, 
and  in  cases  of  injuries  occasioned  by  collision  of  vessels.  See 
The  Thames,  5  Rob.  Adm.  348  ;  Waring  v.  Clarke,  5  How.  441 ; 
Gale  v.  Laurie,  5  Barn.  &  Cress.  156.  And  it  is  the  only 
tribunal  sitting  in  countries  under  the  dominion  of  the  common 
law  which  can  ordinarily  administer  a  remedy  in  rem,  and  hold 
the  offending  vessel  itself  liable  for  the  payment  of  the  damages. 
The  Moses  Taylor,  4  Wall.  411;  The  Hine  v.  Trevor,  id.  555; 
see  Baird  v.  Daly,  57  N.  Y.  (12  Sick.)  236  ;  The  General  Buel  v. 
Long,  18  Ohio  St.  521.  For  this  reason  important  questions  of 
collision  have  been  of  more  frequent  occurrence  in  courts  of 
admiralty  than  elsewhere ;  and  the  jurisdiction  extends  alike  to 
foreign  and  domestic  vessels,  or  whether  both  be  foreign  or  both 
be  domestic.  The  Hine  v.  Trevor,  4  Wall.  555 ;  Story  on 
Bailm.,  §  607 ;  The  Johann  Friedrich,  1  W.  Rob.  Adm.  35 ; 
The  Eagle,  8  Wall.  15. 

It  has  been  held,  that  a  personal  action  against  the  owner  of  a 
steamboat  running  on  the  Ohio  river,  for  damages  resulting  from 
a  collision,  is  not  an  action  in  rem,  and  that  the  State  courts 
have  jurisdiction.     Bigby  v.  Kenton  Iron  Co.,  8  Bush  Ky.),  166. 
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CHAPTER  XXXIV. 

CASE,  ACTION  ON. 

TITLE  I. 

GENERAL  PRINCIPLES  RELATING  TO  THE  ACTION. 

ARTICLE  I. 

DEFINITION   AND   NATURE   OF   THE   ACTION. 

Section  1.  Definition.  Case,  or,  more  fully,  an  action  upon  the 
case,  or  trespass  on  the  case,  is  briefly  described,  as  a  form  of 
action  which  lies  to  recover  damages  for  injuries  for  which  the 
more  ancient  forms  of  action  did  not  provide  a  remedy.  Steph. 
Plead.  15  ;  1  Bouv.  Diet.  243 ;  and  see  Ward  v.  Macauley,  4 
Term  R.  489.  It  is  said  to  be  a  remedy  adapted  to  every  special 
invasion  of  one's  right.  Millar  v.  Taylor ;  4  Burr.  2345  ;  and 
that,  in  all  cases  where  a  man  has  a  temporal  loss  or  damage  by 
the  wrong  of  another,  he  may  have  an  action  on  case,  to  be 
repaid  in  damages.  Com.  Dig.,  Action  on  Case;  County  Commis- 
sioners v.  Duckett,  20  Md.  468.  To  maintain  an  action  on  the 
case  it  is  not  necessary  that  it  should  be  supported  by  instances 
or  precedents  ;  it  is  sufficient  if  the  case  in  question  be  covered 
by  principle.  McFarland  v.  Moore,  1  Tenn.  174 ;  Wright  v. 
Freeman,  5  H.  &  J.  475.  This  action  lies,  in  general,  where  one 
person  sustains  an  injury  by  the  misconduct  of  another,  for 
which  the  law  has  provided  no  other  adequate  remedy.  Griffin 
v.  Farwell,  20  Vt.  151 ;  Sheldon  v.  Fairfax,  21  id.  102  ;  Ham- 
mond v.  Hussey,  51 N.  H.  40;  S.  C,  12  Am.  Rep.  41;  ante,  vol.  1, 
35.  There  may  be  injuries  for  which  no  legal  remedy  is  fur- 
nished. Ante,  vol.  1, 143,  147,  149,  150.  It  is  safer  that  a  private 
right  should  fail  or  a  wrong  go  unredressed,  than  that  settled 
principles  should  be  disregarded,  in  order  to  meet  the  equity 
of  particular  cases.  Gittings  v.  Mayhew,  6  Md.  113;  and 
see  ante,  vol.  1,  17.  In  its  widest  signification  an  action  on  the 
case  includes  assumpsit.  See  Steph.  Plead.  17,  18  ;  Booth  v. 
Farmers'',  etc.,  Nat.  Bank  of  Rochester,  65  Barb.  457;  S.  C,  1 
N.  Y.  S.  C.  (T.  &  C.)  45.    But  at  the  present  day,  when  an  action 
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on  the  case  is  mentioned,  it  is  usually  understood  to  mean  an 
action  in  form  ex  delicto.  1  Chit.  PI.  148  ;  Kramer  v.  Stock,  10 
Watts  (Penn.),  115;  Hudder sfield  Canal  Co.  v.  Buckley,  7  Term 
R.  36  ;  and  it  may  be  deemed  to  comprise  all  actions  for  torts 
or  injuries  effected  without  force,  and  for  torts  or  injuries  arising 
from  the  forcible  or  violent  act  of  another,  where  the  tort  or 
injury  is  not  the  immediate  effect  of  the  force,  but  merely  a  con- 
sequence of  it.  lb.;  1  Archb.  N.  P.  538;  Howard  v.  Bankes,  2 
Burr.  1113;  Cole  v.  Fisher,  11  Mass.  137;  Johnson  v.  Castleman, 
2  Dana,  379  ;  Case  v.  Mark,  2  Ham.  (Ohio)  169  ;  Guille  v.  Swan, 
19  Johns.  381.  As  illustrating  the  subject,  it  is  said,  that  injur- 
ing a  man  by  throwing  a  log  of  wood  at,  and  hitting  him,  gave 
an  action  of  trespass ;  but  throwing  a  log  into  the  street  by 
means  of  which  a  passenger  was  injured  by  falling  over  it,  gave 
an  action  of  trespass  on  the  case.  Reynolds  v.  Clarke,  1  Str. 
635  ;  3  Br.  &  Had.  Com.  323  ;  2  id.  243 ;  Wait's  Ed.  The  tort  or 
injury  remediable  by  this  action  may  be  either  by  nonfeasance, 
or  by  the  omission  of  some  act  which  the  defendant  ought  to 
perform  ;  or  by  misfeasance,  being  the  improper  performance  of 
some  act  which  might  lawfully  be  done  ;  or  by  malfeasnnce,  the 
doing  what  the  defendant  ought  not  to  do.  1  Chit.  PI.  148  ;  and 
see  3  Reeves'  Eng.  Law,  89  ;  1  Spence's  Equity  Juris.  241,  242. 
Case  is  held  to  be  the  proper  remedy:  1.  W here  there  is  a  tort  com- 
mitted, without  force,  on  the  person,  character  or  property  of  the 
plaintiff,  entirely  unconnected  with  any  contract.  2.  When 
there  is  a  contract,  either  express  or  implied,  from  which  a  com- 
mon-law duty  results,  an  action  on  the  case  lies  for  a  breach  of 
that  duty ;  in  which  case  the  contract  is  laid  as  mere  induce- 
ment, and  the  tort  arising  from  the  breach  of  duty  as  the  grava- 
men of  the  action.  Thus,  if  a  lawyer  or  a  physician  is  engaged  by 
special  contract  to  render  professional  service,  and  if,  in  the  per- 
formance of  such  service,  he  is  guilty  of  gross  ignorance  or  neg- 
ligence, an  action  on  the  case  will  lie  against  him,  notwithstand- 
ing such  special  contract.  So,  this  form  of  action  lies  against 
agents,  wharfingers,  and  common  carriers,  whether  they  act 
under  a  contract  express  or  implied.  Emigh  v.  Pittsburg,  etc., 
R.  R.  Co.,  4  Biss.  (C.  C.)  114. 

The  reformed  Codes  of  Practice  which  now  exist  in  a  majority 
of  the  States  of  the  Union  have  abolished  all  distinction  between 
the  mere  forms  of  action;  and  under  these  codes,  every  action 
is  in  form  a  special  action  on  the  case.  See  Jones  v.  Cortes,  17 
Cal.  487 ;  Qoulet  v.  Asseler,  22  N.  Y.  (8  Smith)  225  ;  Matthews 
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v.  McPherson,  65  N.  C.  189.  Yet,  actions  vary  in  their  nature, 
and  there  are  intrinsic  differences  between  them  which  no  law 
can  abolish.  Thus,  it  is  said  to  be  impossible  to  make  an  action 
for  a  direct  aggression  upon  the  plaintiff's  rights  by  taking  and 
disposing  of  his  property,  the  same  thing,  in  substance  or  in 
principle,  as  an  action  to  recover  for  the  consequential  injury 
resulting  from  an  improper  interference  with  the  property  of 
another,  in  which  he  has  a  contingent  or  prospective  interest. 
The  mere  formal  differences  between  such  actions  are  abolished. 
The  substantial  differences  remain  as  before.  lb.;  and  see  Cropsey 
v.  Sweeney,  27  Barb.  310  ;  Paul  v.  Parshal,  14  Abb.  N.  S.  (N. 
Y.)  138,  142 ;  Hale  v.  Omaha  Nat.  Bank,  7  Jones  &  Sp.  (N. 
Y.)  207. 

In  Texas,  the  distinction  of  actions,  as  known  to  the  common- 
law  practice,  has  never  been  acknowledged  {Towner  v.  Sayre, 
4  Tex.  28  ;  see  also  Kellers  v.  Reppien,  9  id.  443) ;  and  the  only 
inquiry  made  at  the  institution  of  a  suit  is,  whether  the  facts  of 
the  case  are  such  as  to  entitle  a  party  to  a  judgment  in  his  favor 
in  either  law  or  equity.  If  he  has  rights  cognizable  by  either, 
such  relief  will  be  adj  udged  by  the  court  as  the  nature  of  the 
case  demands.    Smith  v.  Clopton,  4  id.  109. 

§  2.  Origin  and  history.  Formerly  all  actions  in  the  superior 
courts  were  commenced  by  original  writ.  Forms  of  these  writs 
had  from  time  to  time  been  collected  and  preserved  in  chancery, 
in  a  book  called  "The  Register  of  Writs,"  and  were,  in  the 
reign  of  Henry  the  Eighth,  first  printed  and  published  in  the 
ancient  book,  called  the  Registrum  Brevium.  See  2  Bl.  Com. 
183  ;  4  Reeves'  Eng.  Law,  426,  432.  They  were  declared  by 
Bracton  to  be  fixed  and  immutable,  unless  by  authority  of  par- 
liament. 3  Bl.  Com.  117  ;  see  Richardson  v.  Johnson,  1  La. 
Ann.  389.  Still,  even  at  common  law,  if  no  form  could  be  found 
in  the  Register  of  Writs  adapted  to  the  nature  of  the  plaintiff's 
case,  he  was  at  liberty  to  bring  a  special  action  on  his  own  case, 
and  writs  were  framed  accordingly,  which  were  termed  magis- 
tralia.  See  8  Co.  47  C,  48  a;  1  Chit.  PI.  107;  Einlysicle  v. 
Ihornton,  2  Bl.  Rep.  1111,  1113  ;  Pasley  v.  Freeman,  3  Term  R. 
63  ;  2  Reeves'  Eng.  Law,  203.  But  as  the  officers  of  the  court 
of  chancery,  whose  duty  it  was  to  frame  the  writs  for  the  solici- 
tor, were  found  reluctant  in  new  cases  to  frame  the  proper  rem- 
edy, or  doubted  their  authority  to  do  so  (lb.),  the  legislature 
thought  fit,  at  a  very  early  period,  to  enforce  the  duty  of  issuing 
a  proper  writ.    This  was  brought  about  by  the  enactment  of  the 
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statute  of  Westminster  2d,  13  Edw.  1,  c.  24,  which  gave  or 
enforced  the  power  to  frame  new  writs  by  analogy  to  and  upon 
the  principle  of  such  as  had  previously  existed.  1  Chit.  PL  108. 
To  this  statute  the  copious  production  of  new  forms  of  writs, 
and  the  great  encouragement  and  frequency  of  actions  on  the 
case  so  infinitely  various,  is  to  be  attributed.  lb.  ;  and  see  on 
this  point,  4  Reeves'  Eng.  Law,  430  ;  3  Bl.  Com.  51  ;  1  Spence's 
Equity  Juris.  238, 240  ;  1  Archb.  N.  P.  537;  BlrTdey  v.  Presgrave, 
1  East,  226 ;  Winsmore  v.  Greenbank,  Willes,  581  ;  Pasley  v. 
Freeman,  3  Term  R.  63 ;  1  Sm.  Lead.  Cas.  360. 

ARTICLE  II. 

WHEN"   THE   ACTION"   WILL   LIE. 

Section  1.  Injuries  to  person,  and  to  personal  rights.  The  rule 
of  law  is  well  settled,  that  an  action  on  the  case  is  the  appro- 
priate remedy  for  any  injury  to  the  person,  or  to  personal. rights, 
when  such  injury  is  not  direct,  immediate  and  with  force,  but 
consequential  merely.  Scott  v.  Sliephard,  3  Wils.  411  ;  Ogle  v. 
Barnes,  8  Term.  R.  190  ;  Day  v.  Edwards,  5  id.  649  ;  Winslow 
v.  Beall,  6  Call  (Va.),  44  ;  Case  v.  Mark,  2  Ham.  (Ohio)  169  ; 
Johnson  v.  Castleman,  2  Dana  (Ky.),  378.  And  by  way  of  dis- 
tinguishing between  the  presence  or  absence  of  force,  the  case  of 
throwing  a  log  into  the  highway  is  frequently  given  in  the 
books.  And  it  is  held  that,  if  I  am  hurt  by  the  act  of  throwing, 
this  constitutes  force,  and  the  injury  is  immediate  ;  but  if  it  lies 
there  and  I  stumble  over  it,  there  is  an  absence  of  force,  and  the 
injury  is  consequential,  and  the  proper  remedy  is  by  action  on 
the  case.  Reynolds  v.  Clark,  1  Str.  635  ;  Carsten  v.  Murray, 
Harper  (S.  C),  113  ;  and  see  ante,  99,  art.  1,  §  1.  So,  an  action 
on  the  case  lies  to  recover  the  special  damage  arising  from  the 
existence  of  a  public  nuisance,  as  an  obstruction  of  a  highway  or 
public  navigation.  Butter  field  v.  Forrester,  11  East,  60  ;  Lan- 
caster Canal  Co.  v.  Parnaby,  3  Perr.  &  D.  162 ;  Marriott  v. 
Stanley,  1  Mann.  &  Gr.  568  ;  S.  C,  1  Scott,  N.  R.,  392  ;  Abbott  v. 
Mills,  3  Yt.  521 ;  Rogers  v.  Stewart,  5  id.  215.  So  it  lies  for  an 
injury  occasioned  by  a  mischievous  animal,  when  the  owner  had 
notice  of  his  vicious  propensity  (Burden  v.  Barnett,  7  Ala.  169  ; 
Stumps  v.  Kelly,  22  id.  140  ;  Sarcli  v.  Blackburn,  4  Carr.  &  P. 
297;  ante,  vol.  1,  p.  311)  ;  and  it  is  the  proper  remedy  for  an 
injury  caused  by  the  unauthorized  act  or  carelessness  of  the 
defendant's  agent  or  servant.     Brougliton  v.  Whallon,  8  Wend 
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474;  Campbell  v.  Phelps,  17  Mass.  246 ;  Illinois  Central  Railroad 
Co.  v.  Ready,  17  111.  580.  j  So,  case  lies  against  surgeons,  physi- 
cians and  apothecaries,  for  improper  treatment,  or  for  want  of 
skill  or  care  (Seare  v.  Prentice,  8  East,  348  ;  GJadwell  v.  Steg- 
gall,  5  Bing.  (N.  C.)  733  ;  S.  C,  8  Scott,  60  ;  West  v.  Martin,  31 
Mo.  375  ;  Peck  v.  Martin,  17  Ind.  115),  though  assumpsit  is 
also  sustainable  (lb.)  ;  and  it  lies  for  the  recovery  of  damages  for 
injuries  which  are  the  indirect  consequence  of  an  assault  —  such 
as  detention  from  business,  expenses  of  medical  attendance,  etc. 
Barnum  v.  Bait.,  etc.,  5  W.  Va.  10.  It  has  been  said  that  either 
case  or  trespass  may  be  brought  at  the  choice  of  the  plaintiff  for 
the  seduction  of  a  wife  or  daughter.  Parker  v.  Elliott,  6  Munf. 
(Va.)  587  ;  and  see  Van  Vactor  v.  McKillip,  7  Blackf.  (Ind.)  578  ; 
McClure  v.  Miller,  4  Hawk  (N.  C),  138,  note;  Abrahams  v. 
Kidney,  104  Mass.  222;  S.  C,  6  Am.  Rep.  220.  Case  lies  in 
favor  of  a  husband  against  one  who  entices  away  his  wife.  Bar- 
ber v.  Amstead,  10  Ired.  530.  But,  for  the  seduction  of  the  plain- 
tiff's daughter,  committed  in  the  house  of  another  person,  case 
was  held  to  be  the  only  remedy.  Clough  v.  Tenney,  5  Me.  446 ; 
see  id.,  note  a ;  Mercer  v.  Walmsley,  5  H.  &  J.  27.  Case  lies  for 
the  loss  of  service,  resulting  from  enticing  away  the  plaintiff 's 
infant  child  {Jones  v.  Tiner,  4  Litt.  (Ky.)  25 ;  Moritz  v.  Gam- 
hart,  7  Watts  [Penn.],  303)  ;  and  for  a  consequential  injury  to  a 
minor  child  a  parent  may  sustain  case.  Wilt  v.  Vickers,  8  Watts 
(Penn.),  227 ;  and  see  Hay  den  v.  Smithville,  etc.,  Co.,  29  Conn. 
548.  So,  case  was  held  to  lie  against  one  who  discharged  a  mus- 
ket at  a  vessel,  wounding  the  master  and  breaking  up  an  in- 
tended voyage,  whereby  the  owners  of  the  vessel  suffered  loss. 
Adams  v.  Hemmenway,  1  Mass.  145.  And  if  one  carelessly  dis- 
charges a  gun,  by  which  a  horse  is  frightened,  and  the  owner  or 
bailee  thereof  is  injured,  case  lies  if  there  was  no  intention  or 
reasonable  ground  of  apprehension  on  the  part  of  the  defendant 
of  causing  the  fright.  Cole  v.  Fisher,  11  Mass.  137.  An  owner 
of  a  dwelling  house,  which  is  infected  with  small-pox,  to  his 
knowledge,  is  liable  to  an  action  on  the  case,  if  he  leases  it  to 
one  who  is  ignorant  of  the  infection,  if  he  occupies  the  house 
and  takes  the  disease.  Minor  v.  Sharon,  112  Mass.  477  ;  S.  C., 
17  Am.  Rep.  122. 

§  2.  Injuries  to  character.  Case  is  also  the  proper  remedy, 
when  the  right  affected  is  not  tangible,  and  consequently 
would  not  be  affected  by  force,  as  reputation  and  health,  the 
injuries  to  which  are  always  remediable  by  an  action  on  the  case, 
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as  libels  or  verbal  slander.  1  Chit.  PL  150.  And  see  post,  titles 
Libel  and  Slander. 

§  3.  Injuries  to  personal  property.  The  instances  in  whicli  an 
action  on  the  case  can  be  maintained  for  injuries  to  personal 
property,  not  committed  with  force  and  not  immediate,  or  where 
the  plaintiff's  right  to  such  property  is  in  reversion,  are  very 
numerous,  and  will  be  noticed  to  some  extent  in  a  subsequent 
article.     See  post,  art.  4. 

§  4.  Frauds.  It  has  long  been  a  well-settled  principle  that  for 
every  fraud  or  deceit  which  results  in  consequential  damages  to 
a  party,  he  may  maintain  a  special  action  on  the  case.  Upton  v. 
Vail,  6  Johns.  182;  Barney  v.  Dewey,  13  id.  236  ;  Young  v.  Hall, 
4  Ga.  95  ;  Medbury  v.  Watson,  6  Mete.  (Mass.)  259;  Bartholo- 
mew v.  Bentley,  15  Ohio,  659;  and  see  Hubbell  v.  Meigs,  50  N. 
Y.  (5  Sick.)  480.  Thus,  case  may  be  maintained  against  a  public 
officer  for  a  false  and  fraudulent  representation  made  by  him  in 
relation  to  property  sold  by  him ;  and  it  is  no  answer  that  the 
sale  was  made  in  his  official  character.  Culver  v.  Avery,  7 
Wend.  380.  So,  this  form  of  action  is  the  proper  remedy  for 
fraud  or  a  false  affirmation  in  the  sale  of  land;  as  where  the 
land  pretended  to  be  sold  has  no  real  existence,  notwithstanding 
any  covenants  in  the  deed  ( Ward  ell  v.  Fosdick,  13  Johns.  32D  ; 
Bostwick  v.  Lewis,  1  Day  [Conn.],  250 ;  and  see  Indianapolis, 
etc.,  Railway  Co.  v.  Tyng,  63  N.  Y.  [18  Sick.]  653,  654);  or  as  to 
the  quantity  of  land  (Munroe  v.  Pritchett,  16  Ala.  785;  22  id. 
501;  contra,  Credlev.  Swindell,  63  N.  C.  305);  and  it  lies  against 
a  grantor  for  a  fraudulent  representation  that  lands  sold  by  him 
are  free  and  clear  of  incumbrances  ( Ward  v.  Wiman,  17  Wend. 
193;  Etheridge  v.  Vernoy,  70  N.C.  713;  and  see  Whitney  v.  Allaire, 
1  N.  Y.  [1  Comst]  305);  or  for  falsety  representing  the  credit  and 
circumstances  of  another,  by  reason  of  which  credit  is  given  to 
such  person  and  a  loss  occurs  (Boyd  v.  Browne,  6  Penn.  St.  310 ; 
Harton  v.  Scales,  Minor,  1 66 ;  Trotter  v.  Crockett,  2  Port.  [Ala.] 
401 ;  and  see  Russell  v.  Clark,  7  Cranch,  92) ;  or  to  recover  the 
price  of  a  horse  which  had  been  paid  for  in  counterfeit  money 
{Lane  v.  Hogan,  5  Yerg.  [Tenn.]  290);  or  for  selling  a  blind 
horse  for  a  sound  price,  even  though  the  purchaser  examined 
the  horse,  if  the  blindness  could  not  be  discovered  at  first  view 
{Hughes  v.  Robinson,  1  T.  B.  Monr.  [Ky.]  215);  or  against  a  jus- 
tice of  the  peace  for  concealing  from  a  party  the  time  when  ke 
gave  judgment,  so  as  to  prevent  an  appeal  (Neighbor  v.  Trimrru  r, 
1  Harr.  [Del.]  58);  and  if  the  design  be  to  defraud  the  public 


CASE,  ACTION  ON.  105 

generally,  any  one  suffering  injury  thereby  may  maintain  his 
action  on  the  case.  Bartholomew  v.  Bentley,  15  Ohio,  659.  And 
in  all  these  cases  of  fraud  or  deceit,  if  the  representation  be 
false,  it  is  immaterial  that  it  m&y  have  been  made  without  any 
fraudulent  intent,  or  that  the  party  who  made  it  may  have 
derived  no  benefit  from  it.  Foster  v.  Charles,  7  Bing.  106 ;  Boyd 
v.  Browne,  6  Penn.  St.  310;  West  v.  Emery,  17  Vt.  583;  Munson 
v.  Gairdner,  3  Brev.  (S.  C.)  31.  The  principle  of  law  is,  that 
fraud  accompanied  by  damage  is  in  all  cases  a  good  cause  of 
action.  lb.;  Polhill  v.  Walter,  3  B.  &  A.  114;  Pasley  v.  Free- 
man, 3  Term  R.  52.     See  post,  title  Fraud. 

§  5.  Abuse  of  legal  process,  etc.    For  any  injury  done  to  a 
person  wrongfully  or  maliciously  under  authority  of  a  lawful 
process  regularly  issued  from  a  court  of  competent  jurisdiction, 
case  is  the  proper  remedy.     Wafkins  v.  Lee,  5  Mees.  &  W.  270  ; 
Gyfford  v.  Woodgate,  11  East,  297 ;   Warfield  v.  Walter,  11  Gill 
&  Johns.  (Md.)  80  ;  Lovier  v.  Gilpin,  6  Dana  (Ky.),  321 ;    Wine- 
biddle  v.  Porterfield,  9  Penn.  St.  137 ;  Sheppard  v.  Furniss,  19 
Ala.  760  ;  as  for  a  malicious  arrest  {Turner  v.  Walker,  3  Gill  & 
Johns.  377) ;  or  for  a  malicious  prosecution  of  a  criminal  charge 
before  a  magistrate  or  otherwise  {Elsee  v.  Smith,  2  Chit.  Rep. 
304 ;  Dubois  v.  Keats,  3  P.  &  D.  306).     But  to  support  case  for 
a  malicious  prosecution,  it  is  held  that  there  must  be  both  malice 
and  want  of  probable  cause.     Travis  v.  Smith,  1  Penn.  St.  234  ; 
Cleck  v.  Haines,  2  Rand.  ( Va.)  440  ;  and  see  Blalock  v.  Randall, 
76  111.  224.     For  the  abuse  of  legal  process  of  attachment  by 
excessive  seizures,  it  is  necessary  to  prove  the  relative  value  ol 
the  goods  taken  for  the  debt.     Gaskill  v.  Glass,  1  B.  Monr.  253  ; 
and,  also,  to   show   that  the   defendant  knew  of  the  extent  of 
the  levy  and  seizure,  and  connived  at  it,  or  was  actuated  by 
malice.  lb.     So  it  may  lie  for  improperly  suing  out  an  injunc- 
tion through  malice,  and  without  probable  cause  {Robinson  v. 
Kellum,  6  Cal.  399  ;  see  Gorton  v.  Brown,  27  111.  489) ;  and  it 
will  lie  for  suing  out  and  levying  an  attachment,  if  done  in  due 
form  of   law,    but   maliciously   and   without  probable   cause. 
Olinger  v.  MoChesney,  7  Leigh  (Va.),  660 ;  Shaver  v.  White,  6 
Munf.  (Va.)  113  ;  Spaids  v.  Barrett,  57  111.  289  ;  S.  C,  11  Am. 
Rep.  10  ;  and  see  Lindsay  v.  Lamed,  17  Mass.  190  ;  Dauchy  v. 
Salisbury,  29  Conn.  126  ;  Boon  v.  Maul,  3  N.  J.  (Law)  862.   Case 
lies  for  maliciously  levying  upon  and  selling  realty,  where  there 
was  personalty  that  might  have  been  levied  upon   and   sold, 
Swingle  v.  Boyler,  1  Tenn.  226. 
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§  6.  Neglecting  official  or  professional  duties,  or  callings.    Foi 

an  injury  resulting  from  the  failure  to  perform  a  duty  imposed 
by  law,  the  proper  remedy  is  case.  Riddle  v.  Proprietors  of 
Locks,  1  Mass.  169.  Thus,  if  a  common  carrier,  having  room,  re- 
fuse to  take  a  passenger,  ante,  66;  or  a  public  ferry -keeper  refuses 
to  carry  a  passenger  over  a  stream  ( Wallen  v.  Me Henry,  8 
Hum.  [Tenn.]  245) ;  or  if  an  inn-keeper,  having  sufficient  accom- 
modations, refuse  to  receive  a  guest  who  has  tendered  a  reason- 
able reward  for  the  accommodations  required,  case  will  lie  for 
the  injury.  Rex  v.  Jones,  7  C.  &  P.  213  ;  Tell  v.  Knight,  8 
Mees.  &  W.  269.  And  if  a  public  officer  is  guilty  of  a  misfea- 
sance in  the  exercise  of  the  powers  intrusted  to  him  by  law,  and 
in  the  discharge  of  his  duty,  he  is  liable  to  an  action  for  any 
damage  resulting  from  that  act,  without  proof  of  malice  or  want 
of  probable  cause.  Brasyer  v.  Maclean,  33  L.  T.  (N.  S.)  1 ;  S.  C, 
L.  R.,  6  (P.  C.)  398 ;  Abbott  v.  Kimball,  19  Vt.  551 ;  Gates  v. 
Beat,  23  Pick.  308.  Case  lies  against  a  sheriff  for  an  escape  on 
mesne  or  final  process,  if  damage  can  be  proved  ( Williams  v. 
Mostyn,  4  Mees.  &  W.  145  ;  S.  C,  7  Dowl.  38  ;  Sawyer  v.  Ballew, 
4  Port.  [Ala.]  116) ;  or  for  not  arresting  the  debtor  when  he  had 
an  opportunity   {Curling  v.  Evans,  1  Man.  &  Gr.  1033 ;  S.  C, 

1  Mees.  &  W.  704);  or  for  a  false  return  of  non  est  inventus  to 
mesne  process,  or  of  nulla  bona  to  a  writ  of  ft.  fa.  {  Wintle  v. 
Freeman,  11  Ad.  &  EL  539  ;  S.  C,  1  G.  &  D.  93) ;  or  for  not  levy- 
ing under  it  when  he  had  an  opportunity  ;  or  for  levying  but  a 
part  of  the  debt  recovered,  when  there  was  sufficient  property 
upon  which  to  levy  the  whole  {McCubbin  v.  Thornton,  1  H.  & 
Mcll.  194) ;  or  for  not  taking  a  replevin  bond,  or  for  taking  insut- 
ficient  pledges  in  replevin,  or  for  not  assigning  a  bail-bond  (L 
Chit.  PI.  156  ;  seeWrig7it  v.  Child,  L.  R.,  1  Exch.  58  ;  Sabourin 
v.  Marshall,  3  B.  &  Ad.  441  ;  Buckle  v.  Bewes,  3  B.  &  C.  688; 
Phillips  v.  Bacon,  9  East,  298  ;  Gamier  v.  Chaplin,  2  Exch.  503 ; 
Mason  v.  Paynler,  1  Q.  B.  974) ;  or  against  a  sheriff  for  wrong- 
fully discharging  property  levied  upon  {Griffin  v.  Isbell,  17 
Ala.  184)  ;  or  against  an  attorney  for  negligence  {Goodman  v. 

Walker,  30  id.  482,  ante,  vol.  1,  445,  448)  ;  against  a  clerk  for 
neglecting  to  take  security  for  the  prosecution  of  suits  when 
this  is  made  a  duty  by  statute.  Pass  v.  Dibrell,  8  Yerg.  470. 
And  it  lies  by  a  sheriff,  against  county  olSlcers,  for  a  negl  vt  to 
provide  a  proper  jail,  in  consequence  of  which  he  has  been  cast 
in  damages  for  the  escape  of  a  prisoner.     Commissioners  v.  Bull, 

2  Ohio,  318.     So,  case  is  a  proper  remedy  against  a  bailee  for 
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neglect  in  the  care  of  goods  (Govett  v.  Radnidge,  3  East,  62) ; 
and  it  lies  for  not  delivering  letters,  etc.  {Rowning  v.  Goodchild, 
3  Wils.  443) ;  against  a  municipal  corporation  for  neglecting  to 
keep  in  repair  bridges  and  streets,  where  injury  ensues.  Smoot 
v.  Wetumpka,  24  Ala.  112.  As  to  the  liability  of  a  city  for  neg- 
lecting to  keep  the  streets  or  crosswalks  in  repair  see  the  title 
Municipal  Corporations. 

§  7.  Negligence.  An  action  on  the  case  lies  in  many  instances 
of  negligence  (see  Maull  v.  Wilson,  2  Harr.  [Del.]  443  ;  Barnard 
v.  Poor,  21  Pick.  378  ;  Schuer  v.  Veeder,  7  Blackf.  [Ind.]  342  ; 
Gates  v.  Miles,  3  Conn.  64  ;  Norton  v.  Sewall,  106  Mass.  143  ;  S. 
0.,  8  Am.  Rep.  298);  but  is  only  maintainable  where  the  injury 
is  consequential  to  an  act  before  done  by  the  defendant.  Leame 
v.  Bray,  3  East,  593  ;  S.  C,  5  Esp.  18.  For  a  full  discussion  of 
this  subject  see  post,  title  Negligence. 

§  8.  Nuisance  to  person.  For  a  common  nuisance,  which  is  an 
offense  against  the  public,  no  action  on  the  case  will  lie.  The 
rule  is,  that  when  the  injury  is  common  to  the  public  and  special 
to  none,  redress  must  be  sought  by  a  criminal  prosecution  in 
behalf  of  all.  Sollau  v.  De  Held,  9  Eng.  Law  &  Eq.  104;  Mil- 
hau  v.  Sharp,  27  N.  Y.  (13  Smith)  611;  Pierce  v.  Dart,  7  Cow. 
609;  Francis  v.  Schoellkopf,  53  N.  Y.  (8  Sick.)  152.  But  one  who 
has  sustained  damage,  peculiar  to  himself,  from  a  common 
nuisance,  may  maintain  an  action  on  the  case  against  the  person 
erecting  or  maintaining  the  nuisance,  although  a  like  injury  has 
been  sustained  by  numerous  others.  lb.;  Lansing  v.  Smith,  4 
Wend.  932;  Crommelin  v.  Coxe,  30  Ala.  313;  Hughes  v.  Heiser, 
1  Binn.  (Penn.)  463;  Houck  v.  Waucher,  34  Md.  265;  S.  C,  6 
Am.  Rep.  332;  see,  ante,  102  §  1.  Thus,  in  an  early  case  where  the 
plaintiff  brought  his  action  against  the  defendant  for  erecting 
posts  in  a  highway  through  which  the  plaintiff  passed  to  and 
from  his  close,  and  alleged  that  his  corn  was  corrupted  and 
spoiled  in  consequence  of  the  obstruction, —  this  was  held  a 
sufficient  special  damage  to  support  the  action  {Maynell  v.  Salt- 
marsh,  1  Keb.  847);  and  where  the  defendant  obstructed  the 
highway  by  a  ditch  or  gate  across  the  road,  by  means  of  which 
the  plaintiff  was  obliged  to  go  a  longer  and  more  difficult  way 
to  and  from  his  close,  and  the  defendant  opposed  the  plaintiff  in 
attempting  to  remove  the  nuisance,  it  was  held  that  the  action 
well  lay  for  special  damages.  (Jliichester  v.  Lethbridge,  Willes, 
71  ;  see  also  Brown  v.  Wairous,  47  Me.  161 ;  Stetson  v.  Foxons 
19  Pick.  147;    Griesley  v.  Codling,  2  Bing.  263;  Pittsburg  v. 
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Scott,  1  Penn.  St.  309;  Savannah  Railroad  Co.  v.  Shiels,  33  Ga. 
601;  Iveson  v.  Moore,  12  Mod.  263.  An  action  lies  for  damages 
sustained,  by  reason  of  holes  cut  through  the  ice,  upon  a  public 
river,  where  there  is  a  traveled  way,  if  without  carelessness  or 
fault  on  the  part  of  the  person  traveling  and  injured.  French  v. 
Camp,  18  Me.  433.  So,  case  was  held  to  lie  for  piling  earth, 
excavated  in  repairing  a  highway,  against  the  fence  of  the 
adjoining  land  owner.  Felch  v.  Oilman,  22  Vt.  38.  In  these, 
and  similar  instances  of  a  right  of  action  arising  from  a  public 
nuisance,  the  gravamen  of  the  action  is  the  special  damage.  See 
post,  title  Damages. 

Any  thing  of  an  offensive  character  erected  or  done,  which 
renders  the  house  or  land  of  another  useless  and  unfit  for  occu- 
pation, is  a  private  nuisance,  for  which  an  action  on  the  case 
will  lie.  Thus,  smoke,  unaccompanied  with  noise  or  with  nox- 
ious vapor,  noise  alone,  and  offensive  odors  alone,  although  not 
injurious  to  health,  may  severally  constitute  an  actionable 
nuisance.  Crump  v.  Lambert,  L.  R.,  3  Eq.  409;  and  see  Mum- 
ford  v.  Oxford,  etc.,  Railroad  Co.,  1  H.  &  N.  35;  Graham  v. 
Peat,  1  East,  244.  And  in  the  case  of  a  private  nuisance,  all 
damages  that  are  the  natural  and  probable  consequence  of  the 
nuisance  may  be  recovered  without  being  specially  alleged. 
See  post,  titles  Damages  and  Nuisance. 

Vicious  animals,  or  such  as  are  accustomed  to  attack  and  bite 
mankind,  are  regarded  as  nuisances;  and  whoever  keeps  such 
an  animal,  with  knowledge  that  it  is  so  accustomed,  is,  prima 
facie,  liable  in  an  action  on  the  case,  at  the  suit  of  any  person 
attacked  and  injured  by  the  animal,  without  any  averment  of 
negligence  or  default  in  the  securing  or  taking  care  of  it.  May 
v.  Burdelt,  9  Q.  B.  (N.  S.)  101.  The  gist  of  the  action  is  the 
keeping  of  the  animal,  with  knowledge  of  its  mischievous  pro- 
pensities, lb.;  Smith  v.  Pelah,  2Str.  1264;  Card  v.  Case,  57  Eng. 
Com.  Law,  622;  Kelly  v.  Tilton,  3  Keyes  (N.  Y.),  263;  S.  C,  2 
Abb.  Ct.  App.  495.    And  see  ante,  vol.  1,  298-322,  Animals. 

§  9.  Franchises,  interfering  with,  etc.  Case  also  lies  for  inter- 
ference with  plaintiff's  franchise;  thus,  if  one  has  an  ancient 
ferry,  and  another  establishes  a  new  ferry  so  near  the  first  as  to 
divert  the  custom  therefrom,  case  lies.  Blissett  v.  Hart,  Willes, 
508  ;  see  Keeble  v.  Hickeringill,  11  East,  576.  And  in  case  for 
the  disturbance  of  a  ferry,  a  count  alleging  that  the  plaintiffs 
were  entitled  to  a  certain  ferry  across  the  Thames,  that  the 
defendant  conveyed  passengers  and  goods  across  the  river  new 
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to  the  plaintiffs'  ferry,  and  that,  by  reason  thereof,  the  plaintiffs 
lost  profits,  and  were  prejudiced  and  disturbed  in  the  possession 
and  profit  of  their  ferry,  was  held,  after  verdict  for  the  plaintiffs, 
to  disclose  a  sufficient  cause  of  action.  Blacketer  v.  Gillett,  9 
C.  B.  26  ;  S.  C,  1  L.  M.  &  P.  88  ;  14  Jur.  814.  See  titles  Bridges 
and  Ferries. 

§  10.  Rights  or  remedies  given  by  statute.  An  action  on  the 
case  is  frequently  given  to  an  aggrieved  party  by  an  express 
statutory  provision,  and  it  is  then,  of  course,  the  proper  form  of 
action.  When  a  statute  gives  a  right,  or  creates  a  liability,  which 
did  not  exist  at  common  law,  and  at  the  same  time  points  out  a 
specific  method  by  which  the  right  can  be  asserted  or  the  liabil- 
ity established,  that  method  must  be  strictly  pursued.  Cole  v. 
Muscatine,  14  Iowa,  296;  Moore  v.  White,  45  Mo.  206  ;  Green  v. 
Bailey,  3  N.  H.  33  ;  ante,  vol.  1,  p.  42.  But  sometimes  a  statute 
prohibits  an  injury  to  an  individual,  or  enacts  that  he  shall  re- 
cover a  penalty  or  damages  for  such  injury,  and  is  silent  as  to 
the  form  of  the  remedy.  This  action,  or  in  some  instances  an 
action  of  debt,  may  be  supported  in  such  cases.  1  Chit.  PI.  161 ; 
see  Harrison  v.  Barry,  7  Price,  690 ;  Bristow  v.  Wright,  Dougl. 
665  ;  Reed  v.  Thoyts,  6  Mees.  &  W.  410  ;  Mount  v.  Hunter,  58 
HI.  246  ;  Atkinson  v.  Newcastle,  etc.,  Water-works  Co.,  L.  R.,  6 
Exch.  404.  Where  a  duty  is  imposed  by  statute,  and  there  is  no 
remedy  prescribed,  a  right  of  action  accrues  at  common  law  ;  for, 
if  it  were  otherwise,  there  would  be  a  right  without  a  remedy. 
Commissioners  v.  Duckett,  20  Md.  468  ;  Atkinson  v.  Newcastle, 
etc.,  Water-works  Co.,  L.  R.,  6  Exch.  404  ;  20  W.  R.  35  ;  ante,  vol. 
1,  p.  134  ;  id.  4. 

Where,  by  statute,  a  party  neglecting  to  repair  a  division  fence 
which  he  is  bound  to  repair,  is  made  liable  for  damages  arising 
from  such  neglect,  if  any  liability  exists  where  cattle  of  an  ad- 
joining owner  escape  through  the  neglected  fence,  and  are 
injured  upon  the  land  of  the  party  omitting  to  repair,  the  remedy 
is  by  an  action  on  the  case  {Gate  v.  Gate,  50  N.  H.  1 44) ;  and  an 
action  on  the  case  for  suing  out  a  writ  of  attachment,  maliciously 
and  without  probable  cause,  is  maintainable  for  the  injury  re- 
suiting  therefrom  to  the  business,  credit  and  reputation  of  the 
defendant  therein,  notwithstanding  a  statute  requires  the  plain- 
tiff in  the  attachment  suit  to  give  a  bond  conditioned  to  pay  all 
damages  that  may  be  occasioned  by  the  wrongful  suing  out  of 
the  writ.     It  is  a  more  complete  remedy,  of  which  a  party  may 
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avail  himself,  independently  of  the  statutory  remedy.   Lawrence 
v.  Hagerman,  56  111.  68. 

Where  the  provisions  of  a  statute  required  every  ship  to  keep 
constantly  on  board  a  sufficient  supply  of  medicines,  and  the 
owner  of  a  ship  violated  the  enactment,  whereby  a  seaman  on 
board  was  deprived  of  that  benefit  and  his  health  injured,  he 
was  held  entitled  to  a  remedy  by  action  on  the  case  against  the 
owner.  Couch  v.  Steel,  3  El.  &  Bl.  402  ;  S.  C,  2  C.  L.  R.  940  ;  18 
Jur.  515.  It  is  a  rule  of  almost  universal  application  that  if  a 
statute  fixing  a  penalty  for  an  offense  does  not,  either  expressly 
or  by  necessary  implication,  cut  off  the  common-law  prosecution 
or  punishment  for  the  same  offense,  it  shall  be  taken  to  intend 
merely  a  cumulative  remedy.  Wash.  &  Bait  Turnpike  Co.  v. 
State,  19  Md.  239  ;  ante,  vol.  1,  p.  48,  §  8.  See,  on  this  subject, 
ante,  vol.1,  p.  42,  and  post,  title  Penalties. 

ARTICLE  III. 

FOR  INJURIES  TO  REAL  PROPERTY. 

Section  1.  In  general.  If  injuries  to  real  property  corporeal 
be  immediate,  and  committed  on  land,  etc.,  in  the  possession  of 
the  plaintiff,  the  remedy  is  trespass.  See  Weeton  v.  Woodcock,  5 
Mees.  &  W.  594 ;  post,  title  Trespass.  But  case,  and  not  trespass, 
is  the  proper  form  of  action,  where  a  suit  is  brought  for  conse- 
quential injuries  caused  to  the  land  of  the  plaintiff  by  an  act 
done  on  other  land  than  his  (Clark  v.  Peckham,  9  R.  1. 455)  ;  as, 
for  placing  a  water-spout  near  the  plaintiff's  land,  so  that  water 
afterward  ran  thereon  ;  or  for  causing  water  which  did  not  flow 
that  way,  naturally,  to  run  from  the  defendant's  land  to  that  of 
the  plaintiff  (Haward  v.  Bankes,  2  Burr.  1114  ;  Shaio  v.  Ether- 
idge,  7  Jones  [K  C],  225  ;  Tuthill  v.  Scott,  43  Vt.  525  ;  S.  C,  5 
Am.  Rep.  301)  ;  or  for  depriving  the  plaintiff  of  the  use  of  a  well, 
which  he  had  a  right  to  use,  though  on  the  defendant' s  land  (Sha- 
fer  v.  Smith,  7  Harr.  &  J.  [Md.]  467);  and  where  the  use  of  water  is 
directly  granted  by  agreement  under  seal,  case  is  the  proper 
remedy  for  its  diversion.  Lindeman  v.  Lindsey,  69  Penn.  St.  93  ; 
S.  C.,8  Am.  Rep.  219  ;  and  see  Phillips  v .  Sherman,  64  Me  171. 
So,  if  one  dig  so  carelessly  and  negligently  on  his  own  ground  as 
to  cause  the  fall  of  his  neighbor's  house,  case  will  lie  against 
him,  Slieoev.  Stokes,  8  B.  Monr.  (Ky.)  453;  see  ante,  vol.  1, 
p.  144. 
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§  2.  Reversionary  interest.  An  action  on  the  case  is  also  the 
proper  remedy  for  a  reversioner  against  a  stranger  for  injuries 
done  to  his  reversionary  interest  in  real  estate.  See  Ayer  v. 
Bartlett,  9  Pick.  156,  160  ;  Randall  v.  Cleaveland,  7  Conn.  328  ; 
Hall  v.  Snowhill,  14  N.  J.  (Law)  8  ;  Elliot  v.  Smith,  2  N.  H.  430. 
Case  lies  by  a  remainder-man  against  the  tenant  of  the  particular 
estate,  for  a  sale  of  the  entire  interest  in  the  estate.  Arthur  v. 
Gayle,  38  Ala.  259.  A  reversioner  who  occupies  land  by  the 
oral  permission  of  the  tenant  for  life,  may  maintain  an  action 
for  an  injury  to  the  land  by  stopping  a  water-course  running 
through  it.  Ashley  v.  Ashley,  4  Gray,  197  ;  see  also  Hastings 
v.  Livermore,  7  id.  194  ;  Robertson  v.  Rhoades,  13  B.  Monr.  326. 
To  maintain  an  action  for  an  injury  to  a  reversioner,  the  Dlaintiff 
must  either  state  an  injury  of  such  a  permanent  nature  as  to  be 
necessarily  injurious  to  the  reversioner,  or  must  explicitly  allege 
that  it  was  done  to  the  injury  of  the  reversioner.  Tinsman  v. 
Railroad  Co.,  1  Dutch.  (N.  J.)  255 ;  Mumford  v.  Oxford,  etc., 
Railway  Co.,  36  Eng.  Law  &  Eq.  580  ;  S.  C,  1  H.  &  N.  34.  A 
lessor  may  sue  in  case  for  an  injury  to  his  reversion,  though  the 
injury  consists  in  the  working  a  mine  contrary  to  the  terms  of 
the  lessee's  covenant,  and  for  the  committing  of  which  an  action 
on  the  covenant  would  lie.  Marker  v.  Kenrick,  14  Eng.  Law  & 
Eq.  320  ;  S.  C,  13  C.  B.  188.  One  entitled  to  the  inheritance  may 
maintain  case  for  an  injury  to  the  inheritance  by  the  tenant  in 
dower,  although  there  be  an  intermediate  life  estate.  Short  v. 
Piper,  4  Harr.  (Del.)  181  ;  see  Lienow  v.  Ritchie,  8  Pick.  235  ; 
Randall  v.  Cleaveland,  7  Conn.  328  ;  Hall  v.  Snowhill,  2  Green, 
8  ;  Brown  v.  Dinsmoor,  3  N.  H.  103.  It  lies  in  favor  of  a  land- 
lord, against  any  person,  who  so  wrongfully  and  maliciously 
disturbs  his  tenants  that  they  abandon  his  premises,  and  the 
landlord  thereby  loses  his  rent.  Aldridge  v.  Stuyvesant,  1  Hall 
(N.  Y.),  210.  So,  it  is  the  proper  remedy  to  recover  damages 
occasioned  by  withholding  from  the  party  entitled  to  possession, 
real  estate  which  the  defendant  had  promised  to  vacate  upon  a 
fixed  day  {Moore  v.  Davis,  49  N.  H.  45  ;  S.  C,  6  Am,  Rep.  460) ; 
or  to  recover  for  the  removal  of  a  building  from  land  sold  under 
execution,  by  a  defendant  in  execution  who  remains  in  possession 
without  redeeming  from  the  sale.  Topping  v.  Evans,  58  111.  209. 
So,  when  a  judgment  is  a  lien  upon  real  estate,  and  a  third  per- 
son removes  a  building  from  the  land  for  the  purpose  of  depriv- 
ing the  judgment  creditor,  or  his  assignee,  of  the  benefit  of  his 
judgment,  an  action  on  the  case  lies  against  such  third  person. 
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Yates  v.  Joyce,  11   Johns.   136  ;  and  see   Smith  v.   Tonslall, 
Carth.  3. 

§  3.  Waste.  An  action  upon  the  case  in  the  nature  of  waste, 
to  the  injury  of  the  reversion,  is  clearly  maintainable  for  com- 
missive waste  by  a  reversioner  against  his  tenant,  or  a  stranger 
(1  Saund.  323  c,  note  7  ;  2  id.  252  b,  note ;  see  Short  v.  Wilson,  13 
Johns.  33) ;  or  for  permissive  waste  ( White  v.  Wagner,  4  H.  &  J. 
373)  ;  and  where  the  lessee  even  covenants  not  to  do  waste,  the 
lessor  has  his  election  to  bring  either  an  action  on  the  case,  or  of 
covenant,  against  the  lessee  for  waste  done  by  him  during  his 
term.  Marker  v.  Kenrick,  14  Eng.  Law  &  Eq.  320  ;  S.  C.,  13  C. 
B.  188 ;  2  Saund.  252  b,  note  ;  Kenlyside  v.  Thornton,  2  Bl. 
Rep.  1111.  Case  was  held  to  lie  by  a  reversioner  against  a  third 
person  for  cutting  down  trees  on  land  of  the  tenant  for  life. 
Lane  v.  Thompson,  43  IS".  H.  320  ;  see  also  Brown  v.  Dinsmoor, 
3  id.  103  ;  Elliot  v.  Smith,  2  id.  430  ;  see  Gooding  v.  Shea,  103 
Mass.  360 ;  S.  C,  4  Am.  Rep.  563.  And  it  is  maintainable  by 
the  owner  of  the  fee  against  a  tenant  at  will  for  acts  prejudicial 
to  the  inheritance  {Files  v.  Magoon,  41  Me.  104  ;  Lienow  v. 
Richie,  8  Pick.  235) ;  and  it  is  said  that  case  is  now  become  the 
usual  action  as  well  for  permissive  as  for  voluntary  waste  (1 
Saund.  323  c,  note  7) ;  but  a  number  of  English  decisions  have 
rendered  it  doubtful  whether  an  action  on  the  case  for  permissive 
waste  can  be  maintained  against  any  tenant  for  years.  See  Mar- 
tin v.  Gilliam,  7  Ad.  &  El.  540  ;  S.  C,  2N.&P.  568  ;  Gibson  v. 
Wells,  1  New  R.  290  ;  S.  C.,  2  Smith,  677 ;  Heme  v.  Bembow,  4 
Taunt.  764  ;  Harnett  v.  Maitland,  16  Mees.  &  W.  257 ;  S.  C,  4 
D.  &  L.  545.  And  the  owner  of  one  part  of  a  building  has  no 
action  to  recover  damages  at  law,  for  the  willful  neglect  of  the 
owner  of  the  other  part  in  permitting  his  part  to  become  ruinous 
and  to  fall  into  decay,  whereby  the  plaintiff's  part  is  injured. 
Pierce  v.  Dyer,  109  Mass.  374  ;  S.  C,  12  Am.  Rep.  716  ;  and  see 
Ottumway  Lodge  v.  Lewis,  34  Iowa,  67  ;  S.  C,  11  Am.  Rep.  135. 

Case  may,  however,  be  maintained  for  not  repairing  fences, 
whereby  the  plaintiff's  cattle  escaped  from  his  land,  or  the  cat- 
tle of  the  defendant  got  into  the  land  of  the  plaintiff  (Starr  v. 
Bookesby,  1  Salk.  335  ;  and  see  Rust  v.  Loid,  6  Mass.  90  ;  Little 
v.  Lathrop,  5  Me.  356  ;  McDonald  v.  Pittsfield,  etc.,  Railroad, 
115  Mass.  564) ;  or  whereby  the  cattle  in  the  plaintiff's  posses- 
sion escaped  and  were  killed  by  falling  into  a  pit.  Poicall  v. 
Salisbury,  2  Younge  &  Jerv.  391 ;  Rooth  v.  Wilson,  1  B.  &  Aid. 
59  ;  Saxton  v.  Brown,  31  Vt.  540.     So,  it  lies  against  a  party  for 
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so  negligently  constructing  a  hay-rick  near  the  plaintiff's  house 
that,  in  consequence  of  its  spontaneous  ignition,  the  plaintiff's 
house  was  burnt  down  {Yaughan  v.  Menlove,  3  Bing.  N.  C. 
468^  S.  C.j  4  Scott,  244) ;  and,  generally,  he  who  by  his  negli- 
gence or  misadventure  creates  or  suffers  a  fire  upon  his  own 
premises,  which,  burning  his  property,  spreads  thence  on  to  the 
immediately  adjacent  premises  of  another,  and  there  destroys 
the  property  of  the  latter,  is  liable  to  him  in  an  action  on  the 
case  for  the  damage  which  he  has  suffered.  Allhorf  v.  Wolfe, 
22  N.  Y.  (8  Smith)  355,  366,  note;  Webb  v.  Borne,  etc.,  Railroad 
Co.,  49  N.  Y.  (4  Sick.)  420  ;  S.  C,  10  Am.  Rep.  389  ;  Higgins  v. 
Deioey,  107  Mass.  494  ;  Ayer  v.  Starkey,  30  Conn.  304 ;  Smith  v. 
Southwestern  Railway  Co.,  L.  R.,  6  C.  P.  14  ;  Dewey  v.  Leonard, 

14  Minn.  153 ;  Hays"  Administrator  v.  Miller,  6  Hun  (N.  Y.), 
320.  Case  lies  by  the  holder  of  a  mortgage  on  lands,  against 
the  mortgagor,  or  a  purchaser  from  him,  for  acts  of  waste  com- 
mitted by  him,  when  done  with  a  knowledge  that  the  value  of 
the  security  will  thereby  be  injured.  Van  Pelt  v.  McGraw,  4 
N.  Y.  (4  Comst.)  110;  Byrom  v.  Chapin,  113  Mass.  308;  see 
Wilson  v.  Maltby,  59  N.  Y.  (14  Sick.)  126  ;  Allison  v.  McCune, 

15  Ohio,  726 ;  and  see  vol.  1,  144,  161,  and  title  Negligence. 

§  4.  Easements,  violating  right  of.  For  the  disturbance  of  a 
party  in  the  enjoyment  of  an  easement,  an  action  on  the  case  is, 
in  general,  the  proper  remedy.  Wilson  v.  Wilson,  2  Vt.  68 ; 
Bryan  v.  Whistler,  8  B.  &  C.  288 ;  Mainwaring  v.  Giles,  5  B.  & 
Aid.  361 ;  Shafer  v.  Smith,  7  Harr.  &  J.  (Md.)  67 ;  Applegate  v. 
Morse,  7  Lans.  (N.  Y.)  59 ;  Ferguson  v.  Witsell,  5  Rich.  (S.  C.) 
280.  Thus,  it  lies  for  disturbing  and  injuring  the  right  to,  and 
enjoyment  of,  an  ancient  decoy.  Carrington  v.  Taylor,  11  East, 
571 ;  S.  C,  2  Camp.  258.  And  it  is  held  to  lie  by  the  tenant  in 
common  of  a  party-wall  against  his  co-tenant,  for  an  injury  to 
the  wall  and  the  house  of  the  plaintiff  of  which  it  forms  a  part, 
caused  by  the  negligence  and  want  of  skill  on  the  part  of  his 
co-tenant  in  making  an  excavation  on  his  own  land.  Moody  v. 
McClelland,  39  Ala.  45 ;  see  Callender  v.  Marsh,  1  Pick.  418. 
As  to  the  right  to  use  the  water  of  a  well,  Applegate  v.  Morse, 
7  Lans.  59 ;  and  see  title  Easements. 

§  5.  Incorporeal  rights.  Case  is  also  the  proper  remedy  where 
the  matter  affected  is  not  substantial,  or  the  estate  therein  is 
incorporeal  merely  ( Wilson  v.  Wilson,  2  Vt.  63  ;  Wetmore  v. 
Robinson,  2  Conn.  529) ;  as  for  disturbance  of  common  of  pas- 
ture, turbary  or  estovers  (1  Chit.  PI.   160) ;    for  obstructing  a 
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private  way  {Lambert  v.  Hoke,  14  Johns.  383  ;  Smith  v.  Wiggin, 
48  N.  H.  105 ;  Osborne  v.  Butcher,  26  N.  J.  [Law]  308 ;  and  see 
Morgan  v.  Boyes,  65  Me.  124 ;  Tuttle  v.  Walker,  46  id.  280  ; 
Cashing  v.  Adams,  18  Pick.  110) ;  or  for  the  illegal  use  op 
obstruction  of  an  alley  {Shroder  v.  Brenneman,  23  Penn.  St. 
348);  for  disturbing  a  party  in  the  possession  of  a  pew  in  a 
church  {Mainwaring  v.  Giles,  5  Barn.  &  Aid.  356) ;  or  for 
obstructing  light  or  air  through  ancient  windows  by  any  erec- 
tion on  the  adjoining  land.  Compton  v.  Richards,  1  Price 
(Exch.),  27 ;  Shadwell  v.  Hutchinson,  2  Barn.  &  Aid.  97.  See 
as  to  the  American  rule,  ante,  vol.  1,  292,  title  Ancient  Lights. 


ARTICLE  IV. 

FOR  INJURIES  TO   PERSONAL   PROPERTY. 

Section  1.  In  general.  See  ante,  104,  art.  2,  §  3.  An  action  on 
the  case  lies  for  a  direct  and  violent  injury  to  personal  property, 
if  it  was  occasioned  by  the  defendant's  carelessness,  and  the  act 
was  not  willfully  done.  Schuer  v.  Veeder,  7  Blackf.  342.  The 
instances  in  which  case  has  been  resorted  to  as  a  remedy  for 
injuries  to  personal  property,  are  numerous  ;  thus,  it  lies  for 
injuries  caused  by  negligence  in  navigating  ships  {Ogle  v. 
Barnes,  8  Term  R.  188) ;  for  killing  animals  by  running  over 
them  on  a  railroad,  through  negligence  {Price  v.  New  Jer- 
sey R.  R.  Co.,  22  N.  J.  [Law]  229);  for  injuries  done  to 
the  cattle  of  the  plaintiff,  by  a  horse  of  the  defendant,  while 
under  the  charge  of  a  third  person  ( Wales  v.  Ford,  8  id. 
269);  for  an  injury  to  a  dog  {Parker  v.  Mise,  27  Ala.  480  ; 
White  v.  Brantley,  37  id.  430 ;  ante,  vol.  1,  298,  303) ;  for  an 
injury  to  the  horse  of  a  customer  from  the  bursting  of  a  steam 
boiler  at  a  mill  {Spencer  v.  Campbell,  9  Watts  &  Serg.  [Pa.]  32); 
and  generally,  for  injuries  to  property  arising  from  negligence 
in  driving  carriages,  riding  horses,  or  conducting  railway  trains. 
Bridge  v.  Grand  Junction  Railway  Co.,  3  Mees.  &  W.  244  ;  and 
see  post,  title  Negligence.  And  where  a  raft  ran  aground  in 
consequence  of  low  water  in  the  defendants'  canal,  which  they 
were  bound  to  keep  navigable,  and  the  raft  was  partially 
destroyed  by  a  storm  while  kept  aground  ;  it  was  held,  that  an 
action  on  the  case  would  lie  for  the  injury  sustained.  Riddle  v. 
Proprietors  of  Locks,  7  Mass.  169.  So,  it  is  held  that  an  action 
on  the  case  may  be  maintained  for  the  damages  sustained  ry  an 
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owner  of  goods,  through  a  forcible  seizure  of  them  by  the  defend- 
ant, in  consequence  of  which,  the  owner  loses  the  benefit  of  a 
sale  to  a  third  person,  on  account  of  his  inability  to  deliver 
them.  Frankenthal  v.  Camp,  55  111.  169.  Case  lies  against  a 
landlord  for  causing  an  illegal  distress  of  his  tenant's  goods. 
Skidmore  v.  Ensign,  6  J.  J.  Marsh.  577.  So  it  lies  by  a  mort- 
gagee, though  he  has  not  a  right  to  immediate  possession.  Goog- 
ins  v.  Gilmore,  47  Me.  9. 


ARTICLE  V. 

WHEN"   THE   ACTION"   WILL   NOT   LIE. 

Section  1.  In  general.     See  ante,  99,  art.  1,  §  1.     An  action  on 
the  case  will  not,  in  general,  lie  for  an  injury  which  is  the  direct 
result  of  an  act  done  with  force.     For  such  an  injury  trespass 
is  usually  the  proper  remedy.     See  SlnnicJcson  v.  Dungan,  8 
]ST.  J.  (Law)  226 ;   Winslow  v.   Beall,   6  Call  (Va.),  44;   Clay  v. 
Sweet,  1  J.  J.  Marsh.  (Ky.)  194.     Thus,   if  a  person  causes  an 
injury  with  his  dog,  the  remedy  is  trespass  ;   if,  however,  the 
dog  does  an  injury  of  his  own  accord,  in  the  absence  of  his 
owner,  the  remedy  is  case.    Bilts  v.  Kinney,  15   N.  J.  (Lavv^ 
130.     So,  an  action  of  trespass  is  the  proper  remedy  where  a] 
dog  is  killed  by  a  direct  administration  of  poison,  as  where  the  1 
poison  is  thrown  down  to  the  dog  mixed  up  with  food.    But  | 
where  the  defendant  merely  puts  the  poisoned  food  where  he  1 
expects  the  dog  will  get  it  when  passing,  case  is  the  proper  J 
remedy.    Dodson  v.  Mack,  4  Dev.  &  Bat.  L.  (N.  C.)  146.     And" 
see  other  illustrations,  ante,  102,  art.  2,  §  1. 

§  2.  Damnum  absque  injuria.  A  possible  damage  to  another 
in  the  cautious  and  prudent  exercise  of  a  lawful  right  is  not  to 
be  regarded,  and  if  a  loss  is  the  consequence,  it  is  damnum 
absque  injuria,  for  which  an  action  on  the  case  does  not  lie. 
Auburn  Plank  Road  Co.  v.  Douglass,  9  N.  Y.  (5  Seld.)  444 ; 
Hartsman  v.  Cov.  &  Tex.  R.  R.,  18  B.  Monr.  222  ;  Radcliff  v. 
Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  (4  Comst.)  195  ;  Clark  v. 
Foot,  8  Johns.  421 ;  Thurston  v.  Hancock,  12  Mass.  220  ;  Thom- 
asson  v.  Agnew,  24  Miss.  93. 

Thus,  one  who  sets  fire  to  logs  and  brush  on  his  own  lands  is 
not  liable  to  an  action,  though  the  fire  be  blown  on  the  lands  of 
his  neighbor  and  burns  his  buildings,  unless  the  fire  be  set  at  an 
improper  time,  or  be  carelessly  managed.     Fahn  v.  Reichart, 
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8  Wis.  255 ;  Hays'  Administrator  v.  Miller,  6  Hun  (N.  Y.),  320  ; 
ante,  vol.  1,  pp.  144,  161.  So,  a  person  on  building  a  house  con- 
tiguous and  adjoining  to  the  house  of  another,  may  lawfully  sink 
the  foundation  of  his  house  below  the  foundation  of  his  neigh- 
bor' s  house,  and  is  not  liable  for  any  consequential  damage,  pro- 
vided he  has  used  due  care  and  diligence  to  prevent  any  injury 
to  the  house  of  the  other.  Panton  v.  Holland,  17  Johns.  92  ; 
People  v.  Canal  Board,  2  N.  Y.  S.  C.  (T.  &  C.)  275,  277  ;  and  see 
ante,  vol.  1,  p.  144 ;  Palmer  v.  Mulligan,  3  Cai.  (N.  Y.)  308,  320. 
And  an  act  lawful  in  itself  is  not  actionable,  although  it  proceed 
from  malicious  motives ;  as,  for  instance,  the  use  of  the  name  of 
a  town  as  a  trade-mark  after  long  use  of  the  same  by  an  older 
company  in  the  same  business.  Qlendon  Iron  Co.  v.  Uhler,  75 
Penn.  St.  467  ;  and  see  Chatfield  v.  Wilson,  28  Vt.  49  ;  Occum  Co. 
v.  Sprague,  etc.,  Co.,  34  Conn.  529  ;  ante,  vol.  1,  pp.  35,  36^ 

Another  instance  of  damnum  absque  injuria  is  the  immunity 
of  certain  privileged  or  confidential  statements,  defamatory  of 
third  persons,  on  the  ground  that  they  are  made  bona  fide  in  the 
assertion  of  a  right,  or  the  performance  of  a  duty,  or  that  they 
are  fair  criticisms  upon  matters  of  public  interest.  In  such  cases, 
generally  speaking,  however  harsh,  hasty  or  untrue  may  be  the 
language  employed,  so  long  as  it  is  honestly  believed  by  the 
speaker  or  writer  to  be  true,  it  does  not  furnish  a  legal  ground 
of  action.  See  Harrison  v.  Bush,  5  El.  &  Bl.  348 ;  Dodd  v. 
Hawkins,  8  C.  &  P.  88  ;  Somermlle  v.  Hawkins,  10  C.  B.  583  ; 
Bell  v.  Parker,  10  Ir.  C.  L.  R.  279;  1  Sin.  Lead.  Cas.  362. 

So,  where  acts  are  done  by  way  of  self-defense  against  a  com- 
mon enemy,  such  as  the  destruction  of  property  to  prevent  the 
spreading  of  a  conflagration,  they  fall  within  the  same  rule,  and 
no  action  lies  for  the  damage  thereby  occasioned.  Pus  sell  v. 
Mayor,  etc.,  of  New  York,  2  Denio,  461 ;  Rex  v.  Pagham,  3  B. 
&  C.  355  ;  S.  C,  2  Man.  &  R.  468  ;  Surocco  v.  Geary,  3  Cal.  72  ; 
Amer.  Orient  Print  Works  v.  Lawrence,  1  Zab.  (N.  J.)  257.  And 
cases  of  injury  done  by  the  public  authorities  in  grading  or  tun- 
neling public  streets,  and  where,  without  negligence  on  their 
part,  temporary  inconvenience  or  even  permanent  injury  has 
happened  to  individuals,  are  regarded  as  falling  under  the  head 
of  damnum  absque  injuria,  and  will  not,  therefore,  entitle  an 
individual  to  an  action  for  damages.  Plant  v.  Long  Island  R.  R. 
Co.,  10  Barb.  26  ;  S.  C,  9  N.  Y.  Leg.  Obs.  53  ;  Rounds  v.  Mum- 
ford,  2  P.  I.  152  ;  and  see  2  Hun  (N.  Y.),  146  ;  S.  C,  4  N.  Y.  S.  C. 
(T.  &  C.)  435.      So,  at  common  law,   no  action  is  maintainable 
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against  a  person  who  by  his  wrongful  act,  neglect  or  default^ 
causes  the  death  of  another,  though  under  circumstances  which 
would  have  given  the  sufferer  a  right  of  action  had  he  survived. 
Quin  v.  Moore,  15  N.  Y.  (1  Smith)  432,  435  ;  Safford  v.  Drew,  3 
Duer  (N.Y.),  627,  632  ;  S.  C,  12  N.  Y.  Leg.  Obs.  150.  Though  a 
wrongful  act  has  been  done  against  a  person,  jet  if  he  has  not 
sustained  any  damage  from  it,  either  actual  or  constructive,  no 
action  lies.  Nichols  v.  Valentine,  36  Me.  322  ;  ante,  vol.  1,  pp. 
146, 147  ;  see  post,  title  Death. 

An  action  on  the  case  will  not  lie  against  a  judicial  officer  for 
an  injury  sustained  in  consequence  of  an  erroneous  decision  ren- 
dered by  such  officer,  while  acting  within  the  scope  of  his  juris- 
diction. Ayars  v.  Cox,  10  Bush  (Ky.),  201 ;  Keeler  v.  'Woodward, 
4  Chand.  (Wis.)  34  ;  Lange  v.  Benedict,  8  Hun  (N.  Y.j,  362 ; 
Ward  v.  Freeman,  2  Ir.  C.  L.  R.  460  ;  Kemp  v.  Neville,  10  C.  B. 
(N.  S.)  532  ;  ante,  vol.  1,  p.  147.  And  where  an  attorney  has 
brought  an  action,  or  issued  an  execution,  against  a  wrong  party 
purely  through  mistake,  and  without  being  actuated  by  any  im- 
proper motive,  though  substantial  injury  may  have  resulted,  it  is 
damnum  absque  injuria,  and  no  action  will  lie.  Dames  v.  Jen* 
kins,  11  Mees.  &  W.  745  ;  S.  C,  1  D.  &  L.  321  ;  see  Jarmain  v. 
Hooper,  id.  769  ;  S.  C,  6  M.  &  G.  919  ;  7  Scott  (N.  R.),  663.  Nor 
will  case  lie  for  an  injury  sustained  by  a  party  in  consequence 
of  perjury  committed  by  a  witness  upon  the  trial  of  a  former 
suit.  Abbott  v.  Bohr,  3  Chand.  (Wis.)  210  ;  Dunlap  v.  Glidden, 
31  Me.  435 ;  Bostwick  v.  Lewis,  2  Day  (Conn.),  247 ;  Revill  v. 
Peltit,  3  Mete.  (Ky.)  321  ;  Cunningham  v.  Brown,  18  Vt.  123 ; 
Lyford  v.  Demerritt,  23  N.  H.  334 ;  Rems  v.  Smith,  18  C.  B. 
126  ;  Fitzjohn  v.  Maclcinder,  9  C.  B.  (N.  S.)  505.  So  it  has  been 
repeatedly  held  that  an  action  on  the  case  will  not  lie  against  the 
judge  or  inspector  of  an  election  for  refusing  a  vote,  unless  the 
refusal  is  wrongful  and  malicious.  Jenkins  v.  Waldron,  11 
Johns.  114  ;  Weckerly  v.  Geyer,  11  Serg.  &  R.  35,  39 ;  State  v. 
Porter,  4  Harr.  (Del.)  536  ;  Rail  v.  Potts,  8  Humph.  (Tenn.)  225  : 
see  Gates  v.  Neal,  25  Pick.  308  ;  Goetcheus  v.  Matthew  son,  61  N. 
Y.  (16  Sick.)  420. 

§  3.  Instances  and  illustrations.  No  action  can  be  sustained 
for  the  consequences  of  an  act,  the  performance  of  which  the 
plaintiff  has  requested  {Illinois  Central  Railroad  Co.  v.  Allen, 
39  111.  205) ;  nor  for  an  act  done  with  the  assent  of  the  plaintifi\ 
nor  where  the  injury  arises  from  his  fault  or  negligence  (  Walker  J 
v.  Fitts,  24  Pick.  191) ;  nor  for  consequential  damages  resulting  J 
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from  the  exercise  of  a  legal  right  under  legislative  authority, 
unless  on  the  ground  of  negligence  in  the  manner  of  exercising 
the  right.  Morris,  etc.,  Railroad  Co.  v.  Newark,  10  N.  J.  (Eq.) 
352.  So,  no  cause  of  action  can  arise  from  an  undertaking  pro- 
hibited by  statute.  Lord  v.  Chadbourne,  42  Me.  429  ;  Hathaway 
v.  Moran,  44  id.  67  ;  Peck  v.  Burr,  10  N.  Y.  (6  Seld.)  294.  And 
no  action  lies  for  the  price  of  fraud.  The  law  leaves  parties  who 
traffic  in  forbidden  things,  and  then  break  faith  with  each  other, 
to  such  mutual  redress  as  their  own  standard  of  honor  may 
award.  Boatner  v.  Yarborough,  12  La.  Ann.  249  ;  and  see  Deans 
v.  MoLendon,  30  Miss.  343  ;  Travis  v.  Duffan,  20  Tex.  49.  So, 
an  action  does  not  lie  against  one  for  a  fraud  in  inducing  a 
sheriff  to  release  property  which  he  had  levied  on,  and  removing 
it  so  that  it  could  not  afterward  be  found.  Kelly  v.  McCaw, 
29  Ala.  227;  see  Matthews  v.  Pass,  19  Ga.  141 ;  ante,  vol.  1, 
150. 

The  owner  of  property  which,  without  his  fault  or  negligence, 
is  carried  by  high  water  down  a  stream  and  deposited  upon  the 
lands  of  another,  will  not  be  liable  for  any  damage  occasioned 
by  it,  unless  he  reclaim  it,  in  which  event  he  must  make  good 
the  damages  done.  42  N.  Y.  (3  Hand)  484  ;  S.  C,  1  Am.  Rep.  569. 
So,  where  a  warehouse,  situated  near  a  railroad  track,  was  fired  by 
sparks  from  one  of  a  railway  company's  locomotives,  and  the 
burning  warehouse  communicated  fire  to  the  plaintiff's  hotel, 
thirty-nine  feet  distant,  whereby  it  was  consumed,  the  company 
was  held  not  liable.  Penn.  Railroad  v.  Kerr,  62  Penn.  St.  353  ; 
S.  C,  1  Am.  Rep.  431.  And  a  person  is  not  liable,  directly  or 
indirectly,  for  the  effect  of  representations  honestly  made,  to  a 
party  seeking  information  as  to  the  pecuniary  standing  of 
another,  where  he  has  no  interest  in  the  matter,  although  the 
representations  may  turn  out  to  be  untrue.  Hall  v.  Bradbury, 
40  Conn.  32.  And  it  is  held  that  an  action  will  not  lie  for  dis- 
training for  more  rent  than  is  due  {Hamilton  v.  Windolf,  36  Md. 
301 ;  S.  C,  11  Am.  Rep.  491) ;  nor  for  an  excessive  attachment  of 
property  without  alleging  a  malicious  intent.  Dauchy  v.  Salis- 
bury, 29  Conn.  126. 

In  a  suit  to  recover  for  an  injury  done  to  a  horse,  through  the 
unskillfulness  of  the  defendant,  the  expense  of  doctoring  and 
taking  care  of  it  cannot  be  recovered,  unless  declared  for  as  spe< 
cial  damage.    Patten  v.  Libbey,  32  Me.  378. 
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ARTICLE  VI. 

WHEN"   THE   EIGHT  OF   ACTION"  ACCRUES. 

Section  1.  In  general.  It  is  a  well-settled  rule  of  law  that  an 
action  cannot  be  commenced  before  the  cause  of  action  has 
accrued,  or  the  demand  has  become  due.  There  must  have 
existed  at  the  commencement  of  the  suit,  which  is  the  issuance 
of  the  original  writ  or  summons,  a  valid,  legal  cause  of  action. 
Church  v.  Clark,  21  Pick.  310  ;  Swift  v.  Crocker,  id.  241  ;  Nick- 
er son  v.  Babcock,  29  111.  497;  vol.  1,  41.  And  it  is  not  sufficient  that 
there  be  an  inchoate  cause,  which  becomes  complete  pending  the 
action.  lb.;  Blev ins  v.  Alexander,  4  Sneed  (Tenn.),  583. 

ARTICLE  VII. 

WHO    MAY   SUE. 

Section  1.  In  general.  It  is  a  general  rule,  that  no  action  at 
law  will  lie  where,  by  legal  rules,  any  one  of  the  parties  must  be 
named  both  as  plaintiff  and  defendant.  Methodist  Ejpisc.  Ch. 
v.  Stewart,  27  Barb.  553  ;  McMahon  v.  Rauhr,  47  N.  Y.  (2  Sick.) 
67  ;  Denny  v.  Metcalf,  28  Me.  389 ;  Blaisdell  v.  Ladd,  14  N. 
H.  129;  Westcott  v.  Price,  Wright  (Ohio),  220;  Eastman  v. 
Wright,  6  Pick.  316  ;  Graham  v.  Harris,  5  G.  &  J.  (Md.)  489. 
And  damage  sustained  alike  by  all  the  individuals  of  a  large 
class  furnishes  no  foundation  for  an  action  on  the  part  of  a  sin- 
gle individual  of  the  class  {Allen  v.  Freeholders,  13  N.  J.  [Eq.] 
68 ;  Wright  v.  Befrees,  8  Ind.  298  ;  Willard  v.  Cambridge,  3 
Allen,  574  ;  Currier  v.  West  Side,  etc.,  R.  R.  Co.,  6  Blatchf.  [C. 
C]  487) ;  though  he  may  sue  for  any  special  damage  done  to 
himself.  Houch  v.  Wachter,  34  Md.  265  ;  Enos  v.  Hamilton,  27 
Wis.  256  ;  and  see  ante,  107,  art.  2,  §  8. 

If  a  servant  be  swindled  out  of  his  master's  money,  the  master 
may  have  an  action  on  the  case  against  the  swindler.  Tracy  v. 
Veal,  Cro.  Jac.  223.  So,  if  a  surgeon,  in  consideration  of  a  sum 
of  money,  undertakes  to  cure  the  servant  of  a  hurt,  and  he  ap- 
plies unwholesome  remedies  thereto,  on  purpose  to  make  the 
wound  worse,  by  which  the  master  loses  the  services  of  the  ser- 
vant for  a  long  time,  the  master  is  entitled  to  an  action  on  the 
case  against  the  surgeon.  Bac.  Abr.,  Actions  on  Case  (A).  An 
action  on  the  case  is  also  the  proper  remedy  where  it  is  sought 
to  recover  the  value  of  specific  articles  not  tendered  or  delivered 
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at  the  time  stipulated.  Roberts  v.  Beatty,  2  Penn.  63.  And 
where  A  delivers  goods  to  B  to  be  delivered  over  to  C,  and  B 
fails  to  deliver  them  over  to  C,  but  converts  them  to  his  own  use, 
either  A  or  C  may  maintain  an  action  against  B,  but  the  one  that 
first  commences  an  action  must  go  on  with  it.  Both  cannot  have 
an  action.  Ante,  62,  §  3.  See  Southern  Ex.  Co.  v.  Craft,  49 
Miss.  480  ;  S.  C,  19  Am.  Rep.  4,  12,  note;  Bac.  Abr ,  Actions  on 
Case  (A). 

Delivery  of  goods  by  the  vendor,  on  behalf  of  the  vendee,  to 
a  carrier,  is  a  delivery  to  the  vendee,  although  the  particular 
carrier  is  not  named  by  the  vendee  ;  and  an  action  against  the 
carrier  for  the  loss  of  the  goods,  must  in  such  a  case,  be  in  the  name 
of  the  vendee  (Dutton  v.  Solomonson,  3  B.  &  P.  582  ;  Dawes  v. 
Peck,  8  Term  P.  330  ;  Krulder  v.  Ellison,  47  N.  Y.  [2  Sick.]  36 ; 
S.  C,  7  Am.  Pep.  402) ;  even  though  the  carrier  is  to  be  paid  by 
the  vendor.  King  v.  Meredith,  2  Camp.  639;  and  see  Pacific  Iron 
Works  v.  Long  Island  E.  R.  Co.,  62  N.  Y.  (17  Sick.)  272  ;  but 
see  Dams  v.  Jordon,  5  Burr,  2680 ;  Moor  v.  Wilson,  1  Term  R. 
659.  If,  however,  the  vendor  is  induced  by  the  fraudulent  scheme 
of  a  swindler  to  deliver  goods  to  a  carrier  for  him,  and  the  car- 
rier by  negligence  lets  him  get  possession  of  them,  the  vendor 
may  sue  the  carrier  in  his  own  name,  for  no  property  in  such  case 
passes  out  of  the  vendor.  Duff  v.  Budd,  6  Moore,  469  ;  S.  C, 
B.  &  B.  177 ;  see  ante,  title  Carriers.  The  sound  rule  is,  that  the 
party  who  has  the  right  of  property  is  the  one  to  sue,  whether 
he  be  consignor  or  consignee.  Tindal  v.  Taylor,  4  Ell.  &  B.  219; 
S.  C.,  28  Eng.  Law  &  Eq.  210,  216;  Potter  v.  La.nsing,  1  Johns. 
215 ;  Ilsley  v.  Stubbs,  9  Mass.  65  ;  Jones  v.  Sims,  6  Port.  138 ; 
Krulder  v.  Ellison,  47  N.  Y.  (2  Sick.)  36  ;  S.  C,  7  Am.  Rep.  191 ; 
Thompson  v.  Fargo,  49  N.  Y.  (4  Sick.)  18S  ;  S.  C,  10  Am.  Rep. 
342;  63  N.  Y.  (18  Sick.)  479;  Griffith  v.  Ingledew,  6  Serg.  & 
Rawle,  429. 

If  two  joint  owners  of  merchandise  consign  it  to  a  factor  for 
sale,  informing  him  that  each  owns  a  moiety,  and  giving  him 
separate  and  variant  instructions,  each  for  his  own  portion,  either 
of  them  can  maintain  a  separate  action  against  the  factor  for  a 
breach  of  the  instructions  which  such  one  had  given.  Hall  v. 
Leigh,  8  Cranch,  50. 

An  action  on  the  case  for  an  injury  to  the  absolute  rights  of 
persons,  as  for  injuries  to  the  health,  liberty  or  reputation,  must 
be  brought  in  the  name  of  the  party  immediately  injured.  1 
Chit.  PL  69.     A  father  may  sue  for  the  seduction  of  his  daughter, 
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although  she  was  married,  provided  some  loss  of  service  can  be 
proved.  Harper  v.  Luff  kin,  7  B.  &  C.  387 ;  S.  C.,  1  Man.  &  R. 
166.  But  if  there  be  no  evidence  of  such  loss,  an  action  cannot 
be  maintained  in  the  name  of  the  master.  lb.;  1  Chit.  PI.  69  ;  see 
Mercer  v.  Walmsby,  5  H.  &  J.  (Md.)  27  ;  Kennedy  v.  Shea,  110 
Mass.  150  ;  and  see  post,  title  Seduction.  Where  A,  with  intent 
to  seduce  B'  s  servant,  hires  her  as  his  servant  and  then  seduces 
her,  B  may  have  an  action  against  A  for  the  seduction.  /Speight 
v.  Oliviera,  2  Stark.  493.  And  it  is  held,  that  a  person  in 
loco  parentis  may  have  his  action  on  the  case  per  quod  sermtium 
amisit,  for  an  abduction  of  his  daughter's  illegitimate  offspring. 
Moritz  v.  Garnhart,  7  Watts  (Penn.),  302. 

Where  a  female  is  led  into  a  void  marriage  with  a  married  man, 
under  his  false  pretense  that  he  is  a  single  man,  when  at  the  time 
he  had  another  wife  living,  he  is  liable  to  an  action  on  the  case 
for  the  deceit.  Withee  v.  Brooks,  65  Me.  14.  And  the  right  of 
action  survives  against  his  personal  representatives.  lb.;  How- 
land  v.  Howland,  114  Mass.  517 ;  S.  C,  19  Am.  Rep.  381. 

When  the  general  owner  of  goods  has  not  the  right  of  imme- 
diate possession,  he  may,  nevertheless,  maintain  a  special  action 
on  the  case  to  recover  damages  for  an  injury  sufficient  to  affect 
his  reversionary  interest,  to  the  extent  of  the  injury  he  has  sus- 
tained. Attersoll  v.  Stevens,  1  Taunt.  190 ;  Gordon  v.  Harper,  7 
Term  R.  9  ;  Bedingfield  v.  Onslow,  3  Lev.  209  ;  see  ante,  111,  art. 
3,  §  2.  So,  in  the  case  of  real  estate,  a  person  having  the  imme- 
diate reversion  or  remainder  in  fee  or  in  tail,  or  for  a  less  estate, 
may  support  an  action  on  the  case  for  waste  (see  id.  112,  §  3) ;  or 
any  nuisance  of  a  permanent  nature,  or  which  affects,  litigates,  and 
injures  the  right,  and  which  is  injurious  to  his  reversionary 
interest.  2  Saund.  252  b ;  Jesser  v.  Gifford,  4  Burr.  2141 ;  Bax- 
ter v.  Taylor,  4  B.  &  Ad.  72;  Shadwell  v.  Hutchinson,  2  id.  97 ; 
S.  C,  3  C.  &  P.  617.  A  commoner  may  maintain  case  for  an 
injury  to  the  common,  though  his  proportion  of  the  damage  be 
found  to  amount  only  to  a  farthing.  Pindar  v.  Wadsworth,  2 
East,  154 ;  1  Chit.  PL  73. 

Several  parties  cannot,  in  general,  sue  jointly  for  injuries  to 
the  person.  lb.;  Barratt  v.  Collins,  10  Moore,  446.  But  persons 
who  are  jointly  interested  in  the  damages  recoverable  for  an 
injury  to  property  may  join  in  the  suit  for  such  damages, 
although  they  are  not  joint  owners  of  the  property  itself.  Thus, 
two  persons  in  possession  of  and  carrying  on  business  in  a  mill, 
which  belongs  to  one  of  them  only,  may  unite  in  an  action  for 
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damages  for  the  negligent  burning  of  it.  Cleveland  v.  Grand 
Trunk  Railway  Co.,  42  Vt.  449 ;  see  Melville  v.  Brown,  15  Mass, 
82 ;  Lathrop  v.  Arnold,  25  Me.  136. 

ARTICLE  VIII. 

WHO    MAY   BE   SUED. 

Section  1.  In  general.  If  the  servant  of  a  wine  dealer  sells 
wine  to  another  which  is  adulterated  and  corrupt,  an  action  on 
the  case  lies  against  the  master,  though  he  did  not  command  the 
servant  to  sell  it  to  any  particular  person,  and  no  action  lies 
against  the  servant.  But  if  a  servant  sells  an  unsound  horse,  or 
other  article  of  merchandise  in  a  fair,  no  action  lies  against  the 
master,  unless  he  commanded  the  servant  to  sell ^  to  ^particular 
person.  Bac.  Abr.,  Actions  on  Case  (B)./  If  a  man's  servant,  irP 
the  ordinary  course  of  his  business,  obstruct  the  highway,  from 
which  a  traveler  receives  special  injury,  the  master  is  liable  in 
case  {Harlow  v.  Humiston,  6  Cow.  189 ;  M'Manus  v.  Cricketl, 
1  East,  106) ;  so  he  is  liable  for  injuries  caused  by  the  negligent 
driving  of  a  carriage  by  his  servant /{Joel  v.  Morrison,  6  C.  &  P. 
501 ;  see  Parsons  v.  Winchell,  5  Cush.  592 ;  Campbell  v.  Port- 
land Sugar  Co.,  62  Me.  552) ;  and  where  a  servant  intrusted  the  ' 
reins  to  a  stranger  who  was  riding  with  him,  and  an  injury  j 
ensued,  the  master  was  held  liable.  Booth  v.  Mister,  7  C.  &  P. 
66.  And  generally,  in  all  cases  where  the  servant  is  acting 
within  the  scope  of  his  employment,  the  master  is  liable  to 
answer  for  any  damage  consequential  upon  the  unskillfulness  or 
negligence  of  the  servant.  lb.;  Croft  v.  Alison,  4  B.  &  Ad.  590; 
Stone  v.  Carlwright,  6  Term  R.  411 ;  vol.  1, 287;  and  see  post,  title 
Master  and  Servant.  ^S 

An  action  on  the  case  will  lie  against  a  physician  for  mixing 
poisonous  drugs  with  wine,  causing  pain  and  sickness,  though 
done  without  malice.  Oenay  v.  Norris,  1  Bay  (S.  C),  6.  So, 
it  lies  against  one  who  receives  or  continues  to  employ  the  ser- 
vant of  another  after  notice,  although  he  did  not  originally 
entice  him  away.  Blake  v.  Lanyon,  6  Term  R.  222.  And  it 
was  held  to  lie  against  a  private  religious  corporation,  for  negli- 
gently permitting  the  walls  of  their  church  edifice  to  stand,  after 
the  rest  of  the  building  had  been  destroyed  by  fire,  and  a  por- 
tion of  the  wall  afterward  fell  upon  a  person  while  passing 
along  the  street.     Hector,  etc.,  v.  Buckhart,  3  Hill  (N.  Y.),  193. 
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But  an  action  on  the  case  will  not  lie  against  the  owner  of 
property  abutting  on  a  sidewalk  in  a  city,  for  an  injury  occa- 
sioned by  snow  and  ice  thereon,  although  he  is  required  by  a 
city  ordinance  to  remove  snow  and  ice  from  the  sidewalk,  which 
he  neglected  to  do.  Flynn  v.  The  Canton  Company,  40  Md. 
312  ;  S.  C,  17  Am.  Rep.  603  ;  Chambers  v.  Ohio  Life  and  Trust 
Co.,  1  Disney  (Ohio),  327 ;   Van  Dyke  v.  Cincinnati,   id.  532. 

Case  lies  against  a  deputy  postmaster  for  a  personal  misfeas- 
ance. (Gowning  v.  Goodchild,  3  Wils.  443 ;  see  Gidley  v.  Lord 
Palmerston,  3  Brod.  &  B.  275) ;  but  not  against  the  representa- 
tives of  a  deceased  postmaster,  for  money  feloniously  taken  out 
of  a  letter  by  one  of  his  clt* rks.  Franklin  v.  Low,  1  Johns.  396  ; 
see  Maxwell  v.  M  Ilvey,  2  Bibb  (Ky.),  211 ;  Bolan  v.  William- 
son, 2  Bay  (S.  C),  551. 

An  action  on  the  case  for  not  repairing  fences,  whereby  a 
party  is  damnified,  can  only  be  maintained  against  the  occupier, 
and  not  against  the  owner  of  the  fee  who  is  not  in  possession. 
Cheetham  v.  Hampson,  4  Term  R.  318.  But  an  owner  of  real 
property  is  held  liable  for  injuries  caused  to  third  persons  by  its 
defects,  notwithstanding  the  premises  are  at  the  time  in  posses- 
sion of  a  tenant,  if  the  defects  existed  when  the  tenant  took 
possession.  Moody  v.  The  Mayor,  etc.,  34  How.  (N.  Y.)  288 ; 
S.  C,  43  Barb.  282.  Thus,  where  one  passing  upon  a  sidewalk 
was  struck  and  injured  by  snow  sliding  from  a  roof,  so  con- 
structed as  to  render  the  snow  falling  upon  it  liable  to  be  precip- 
itated upon  the  sidewalk,  the  owner  of  the  building  was  held 
liable  for  the  injuries  thereby  occasioned,  although  the  building 
was  at  the  time  in  the  occupation  of  a  tenant,  who  was  under  an 
obligation  to  make  all  needful  repairs.  Walsh  v.  Mead,  8  Hun 
(N.  Y.),  387 ;  and  see  Swords  v.  Edgar,  59  N.  Y.  (14  Sick.)  28, 
but  see  contra,  Leonard,  v.  Storer,  115  Mass.  86;  Pretty  v. 
Bickmore,  L.  R.,  8  C.  P.  401 ;  S.  C,  6  Eng.  R.  182. 

The  owner  of  a  building  which  adjoins  a  public  street  or  high- 
way is  under  a  legal  obligation  to  take  reasonable  care  that  it  is 
left  in  proper  condition  ;  so  that  it  shall  not  fall  into  the  street 
or  highway  and  injure  persons  who  are  lawfully  there.  Cullen 
v.  St.  John,  57  N.  Y.  (12  Sick.)  567.  So  an  action  on  the  case 
lies  in  favor  of  a  party  injured,  against  a  municipal  corporation, 
for  a  breach  of  its  duty,  by  not  keeping  its  streets  and  bridges 
in  repair.  Smoot  v.  Wetumpka,  24  Ala.  112 ;  see  post,  title 
Negligence. 
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ARTICLE  IX. 

ELECTION"   OF   ACTIONS. 

Section  1.  In  general.  There  are  many  cases  constantly  aris 
ing  in  which  the  plaintiff  may  elect  between  an  action  on  the 
case  and  some  other  form  of  action.  Thus,  at  common  law,  the 
actions  of  assumpsit  and  case  are  concurrent  remedies  for  many 
injuries  resulting  from  non-feasance,  misfeasance  and  malfeasance 
to  personal  property.  Either  action  may  be  supported  for  a 
false  warranty  on  the  sale  of  goods  ( Williamson  v.  Allison,  2 
East,  446  ;  Hallock  v.  Powell,  2  Caines,  216  ;  Fverlson  v.  Miles, 
6  Johns.  138 ;  Mahurin  v.  Harding,  28  N.  H.  128) ;  for  breach 
of  duty  by  an  attorney  (Stimpson  v.  Sprague,  6  Me.  470  ;  Church 
v.  Mumford,  11  Johns.  479) ;  for  breach  of  duty  by  a  common 
carrier  {Lockwood  v.  Bull,  1  Cow.  322 ;  Bell  v.  Ward,  1  Dana 
[Ky.],  147) ;  or  against  a  bailee  for  negligence  (Ferrier  v.  Wood, 
9  Ark.  85  ;  see  also  Ashley  v.  Root,  4  Allen,  504)  ;  and  the  differ- 
ence between  assumpsit  and  case  is  shown  by  the  pleadings. 
See  Henion  v.  Morton,  2  Ashm.  (Penn.)  150.  In  assumpsit  the 
pleader  is  bound  to  allege  that  the  defendant  undertook  and 
promised  to  do,  or  not  to  do,  the  particular  act,  which  was  the 
cause  of  the  injury  sustained  by  the  plaintiff,  or  that  he  under- 
took to  do  it  in  a  skillful  and  proper  manner,  etc.  The  count  in 
case  is  substantially  the  same  as  that  in  assumpsit,  except  the 
allegations  that  the  defendant  promised  and  undertook  to  do,  or 
not  to  do,  the  particular  act  complained  of,  are  omitted.  Booth 
v.  Farmers,  etc.,  Nat.  Bank  of  Rochester,  65  Barb.  457 ;  S.  C,  1 
N.  Y.  S.  C.  (T.  &  C.)  45. 

Either  debt  or  case  lies  for  the  escape  of  a  prisoner  in  execu- 
tion. Rawson  v.  Dole,  2  Johns.  454.  But  for  an  escape  from 
imprisonment  on  a  justice's  execution,  case  only  lies  {Brown  v. 
Oenung,  1  Wend.  115);  and  it  is  the  proper  remedy  by  an 
indorsee  against  his  immediate  indorser  {Frierson  v.  Reeves,  7 
Humph.  [Tenn.]  359) ;  debt  will  not  lie.  lb. 

If  a  contract  under  seal  be  materially  altered  by  a  writing  not 
under  seal,  the  contract  becomes  parol,  and  the  remedy  for  a 
breach  is  case  and  not  covenant.  Lawall  v.  Rader,  24  Penn.  St. 
283.  But  it  is  held  that  an  action  on  the  case  in  the  nature  of 
waste,  as  well  as  an  action  of  covenant,  will  lie  against  a  tennnt 
for  years  after  the  expiration  of  his  term.  Kinlyside  v.  Thorn 
ton,  2  Black.  R.  1111.     See  ante,  111,  and  title  Covenant. 

The  distinction  between  trespass  and  case  is  said  to  be  so  nice 
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and  subtle,  that  the  court  will  not  reverse  a  judgment,  obtained 
in  a  justice's  court,  for  the  reason  that  the  plaintiff  has  mistaken 
one  form  of  action  for  the  other.  Woodruff  v.  Clark,  3  N.  J.  (Law) 
1045;  see  Lambert  v.  Hoke,  14  Johns.  383;  and  see  ante,  115, 
art.  5,  §  1.  Either  is  maintainable  for  the  seduction  of  the  plain- 
tiff's wife  or  daughter.  Haney  v.  Townsend,  1  McCord  (S.  C), 
207 ;  Parker  v.  Elliott,  6  Munf.  (Va.)  587  ;  Aberly  v.  Haines,  2 
Caines  (N.  Y.),  292  ;  Van  Horn  v.  Freeman,  6  N.  J.  (Law)  322  ; 
Chamberlain  v.  Hazlewood,  5  Mees.  &  W.  517.  But  it  has  been 
held  that  case  and  not  trespass  is  the  proper  action  for  criminal 
conversation.  Sanborn  v.  Neilson,  5  N.  H.  314.  So  case  lies  for 
making  a  distress  for  rent,  when  none  is  due  {dinger  w.McChes- 
ney,  7  Leigh  [Va.],  660) ;  or  by  a  landlord  against  a  stranger,  to 
recover  for  an  injury  to  the  inheritance,  of  premises  occupied  by  a 
tenant  at  will  {Jackson  v.  Starr,  11  Mass.  520) ;  or  for  driving  an 
animal,  the  property  of  the  plaintiff,  upon  a  fence,  by  which  its 
death  was  caused.  Waterman  v.  Hall,  17  Vt.  128.  pAn6Tthe"7 
rule  is  held  to  be  one  well  settled,  that  where  an  injury  to  the1 
plaintiff  results  from  the  immediate  force  of  the  defendant,  and  I 
is  caused  by  his  carelessness  and  negligence,  and  is  not  willful, 
the  plaintiff  may  maintain  either  trespass  or  case.  Brennan  v.  ] 
Carpenter,  1  R.  I.  474;  Howard  v.  Tyler,  46  Vt.  683..  Either 
case  or  trespass  lies  by  A  against  C,  when  A  has  sold  goods  to 
B,  and  received  a  part  of  the  purchase-money,  if  C  intervenes 
and  forcibly  and  wrongfully  seizes  the  goods  in  the  hands  of  A, 
and  prevents  a  delivery  of  them  to  B.  Frankentlial  v.  Camp, 
55  111.  169.  The  injury  resulting  from  the  water-drip  of  eaves 
projecting  over  the  lands  of  a  third  person  is  case  and  not  tres- 
pass {Garraty  v.  Duffy,  7  R.  I.  476) ;  or  for  the  obstruction  of  a 
private  way.     Osborne  v.  Butcher,  2  Dutch.  (JNT.  J.)  308. 

The  Alabama  Code  has  not  abolished  the  common-law  dis- 
tinction between  actions  of  trespass,  and  trespass  on  the  case, 
and  a  count  in  each  cannot  be  joined  in  the  same  action.  Guil- 
ford v.  Kendall,  42  Ala.  651  ;  and  see  Plowman  v.  Foster,  6 
Cold.  (Tenn.)  52.  But  in  many  of  the  States  the  distinction 
between  the  two  actions  has  been  abolished.  See  Welch  v. 
Wliittemore,  25  Me.  86  ;  Schultz  v: 'Frank,  1  Wis.  352 ;  ante,  100, 
art.  1,  §  1.  The  legality  or  illegality  of  the  original  act  is  not 
the  test  whether  the  remedy  should  be  trespass  or  case,  though 
the  intent  is  a  proper  subject  for  the  jury  in  determining  th« 
amount  of  damages.     Scott  v.  Bay,  3  Md.  431. 
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ARTICLE  X. 

WHERE   TO   SUE. 

Section  1.  In  general.  Actions  on  the  case  for  injuries  to  land 
are  local,  and  in  all  cases  where  the  act  done  and  the  injury  sus- 
tained are  wholly  in  a  foreign  jurisdiction,  the  place  of  the 
injury  is  the  place  of  the  trial.  See  H'oward  v.  Ingersoll,  17 
Ala.  780 ;  Eachus  v.  Illinois,  etc.,  Canal,  17  111.  534 ;  Donald- 
son v.  Matthews,  4  Term  R.  503  ;  Huenermund  v.  Erie  Railway 
Co.,  48  How.  (N.  Y.)  55.  An  action  on  the  case  for  diverting  a 
water-course  so  far  savors  of  the  realty  as  to  be  classed  with 
local  actions,  and  must  be  tried  in  the  county  where  the  injury 
happens.  Watts'  Administrators  v.  Kinney,  23  Wend.  484 ; 
see  Sumner  v.  Finegan,  15  Mass.  284 ;  Limngsion  v.  Jefferson, 
1  Brock.  208.  But  an  action  on  the  case  may  be  maintained  in 
one  State,  to  recover  damages  for  an  injury  to  property  there 
situated,  occasioned  by  the  diversion  of  water,  although  the  act 
which  occasioned  the  diversion  may  have  been  committed  in  an 
adjoining  State.  Thayer  v.  Brooks,  17  Ohio,  489.  If  two  mate- 
rial facts  are  necessary  to  constitute  a  cause  of  action,  and  the 
wrong  takes  place  in  one  State  and  the  injury  in  the  other,  the 
cause  of  action  arises  in  either.  Foot  v.  Edwards,  3  Blatchf. 
314,  315.  An  action  for  overflowing  a  mill  is  local,  and  must  be 
brought  in  the  State  in  which  the  property  is  situated.  William- 
son v.  Howell,  17  Ala.  830. 

Any  act  which,  in  contemplation  of  law,  constitutes  a  fraud, 
gives  jurisdiction  in  the  county  where  it  was  committed.  Eoans 
v.  Mills,  16  Tex  196. 

An  inhabitant  of  another  State,  who  sustains  an  injury  in 
consequence  of  a  defect  in  a  highway  in  Massachusetts,  may 
bring  his  action  against  the  town  or  city  bound  to  repair  the 
same,  in  any  county  in  the  Commonwealth.  Raymond  v.  Lowell, 
6  Cush.  524;  and  see  Hunt  v.  Pownall,  9  Yt.  411.  At  common 
law,  an  action  on  the  case  for  the  obstruction  of  a  navigable 
stream  is  a  local  action.    Barnard  v.  Ilinkley,  10  Mich.  458. 
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CHAPTER  XXXV. 

CEMETERIES. 
ARTICLE  I. 

OF  THE   GENERAL   RULES   OF   LAW   RELATING   TO    BURIAL,  ETC. 

Section  1.  Duty  of  giving  proper  burial.  The  bodies  of  the 
dead  belong  to  the  surviving  relatives,  in  the  order  of  inheritance 
as  property,  to  be  disposed  of  as  they  shall  deem  fit,  but  subject 
to  such  burial  regulations  as  are  reasonable  and  proper  for  the 
public  health  and  advantage.  Bogert  v.  Indianapolis,  13  Ind. 
134.  While  a  dead  body  is  not  property  in  the  strict  sense  of 
the  common  law,  it  is  a  quasi  property,  over  which  the  relatives 
of  the  deceased  have  rights  which  courts  will  protect.  Pierce 
v.  Swan  Point  Cemetery,  10  R.  I.  227 ;  S.  C,  14  Am.  Rep.  667. 
A  wife  has  no  rights  or  control  over  the  body  of  her  deceased 
husband  after  burial ;  the  disposition  of  the  remains  of  the 
deceased  belongs  thereafter  exclusively  to  his  next  of  kin.  lb. ; 
Wynkoop  v.  Wynkoop,  42  Penn.  St.  293;  see,  also,  the  note  to 
"  In  re  Bettison"  12  Eng.  Rep.  664,  665.  It  is  the  general  right 
of  every  one,  recognized  as  such  by  the  common  law,  to  have 
his  body  carried,  decently  covered,  from  the  place  where  it  lies 
to  a  cemetery  or  other  proper  inclosure,  and  there  put  under 
ground.  Regina  v.  Stewart,  12  Ad.  &  El.  773  ;  Pierce  v.  Swan 
Point  Cemetery,  10  R.  I.  227;  S.  C,  14  Am.  Rep.  667,  677.  This 
right  existing,  the  law  casts  upon  some  one  the  duty  of  seeing  that 
it  is  accorded.  lb.;  see  Rex  v.  Coleridge,  2  B.  &  A.  806;  S.  C, 
1  Chit.  588;  Chappie  v.  Cooper,  13  M.  &  W.  252.  The  husband 
surviving  is  bound  to  bury  the  corpse  of  his  wife  ;  and  in  his 
absence,  another,  a  relative  with  whom  she  has  lived  up  to  her 
death,  having  directed  the  funeral  and  paid  the  expense,  may 
recover  it  of  the  husband.  Jenkins  v.  Tucker,  1  H.  Bl.  90.  So, 
it  would  seem,  at  common  law,  that  if  a  poor  person  of  no  estate 
dies,  it  is  the  duty  of  him  under  whose  roof  his  body  lies,  to 
cari}-  it,  decently  covered,  to  the  place  of  burial.  Regina  v. 
Stewart,  12  Ad.  &  El.  773.  But  where  the  owner  of  some  estate  dies, 
the  duty  of  burial  is  upon  the  executor.   Patterson  v.  Patterson, 
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59  N.  Y.  (14  Sick.)  574 ;  S.  C,  17  Am.  Rep.  384  ;  see  Hapgood  v, 
Roughtoiv 's  Ex'r,  10  Pick.  (Mass.)  154;  Green  v.  Salmon,  8  Ad. 
&  El.  348  ;  Rappelyea  v.  Russell,  1  Daly  (N.  Y.),  214  ;  iZeweft 
v.  Bronson,  5  id.  1.  The  necessary  and  reasonable  expenses 
thereof  are  a  charge  npon  the  estate,  and  have  a  preference  over 
all  debts  against  it  as  a  part  of  the  expenses  of  the  trust ;  and 
the  law  implies  a  promise,  on  the  part  of  the  executor,  to  pay 
one  who,  in  the  absence  or  neglect  of  the  executor,  from  the 
necessity  of  the  case,  incurs  and  pays  such  expenses.  lb. 
France's  Estate,  75  Penn.  St.  220,  225. 

A  parent  is  bound  to  provide  a  christian  burial  for  the  body 
of  a  deceased  child,  if  he  has  the  means.  But  it  has  been  held, 
that  it  he  has  not  the  means,  though  the  body  remains  unburied 
and  becomes  a  nuisance  to  the  neighborhood,  he  is  not  indictable 
for  the  nuisance,  notwithstanding  he  could  have  obtained  money 
for  the  burial  expenses  by  way  of  loan,  for  he  is  not  bound  to 
incur  a  debt.  Regina  v.  Vann,  2  Den.  C.  C.  325 ;  S.  C,  21  L. 
J.,  M.  C.  39.  It  seems,  that  a  child  or  a  more  distant  relation, 
being  an  infant,  would  not  be  liable  upon  a  contract  for  the 
burial  of  a  parent  or  a  relation.  Chappie  v.  Cooper,  13  Mees.  & 
Wels.  252.  But  an  infant  widow  is  liable  upon  a  contract  for 
her  deceased  husband' s  funeral  expenses.  lb.  And  the  husband 
is  liable  for  the  necessary  expense  of  the  decent  interment  of  his 
wife  from  whom  he  has  even  been  separated,  and  whether  the 
party  incurring  such  expense  is  an  undertaker  or  a  mere  volun- 
teer {Ambrose  v.  Kerrison,  10  C.  B.  776;  S.  C,  20  L.  J.,  C.  P.  135); 
or,  whoever  the  party  may  be  who  buried  her.  Bradshaw  v. 
Beard,  12  C.  B.  (N.  S.)  344 ;  Cunningham  v.  Rear  don,  98  Mass. 
538. 

Provision  for  the  proper  and  decent  burial  of  the  dead,  being 
a  public  necessity  and  duty,  the  legislature  of  a  State  may  law- 
fully provide  for  the  compulsory  taking  of  land  by  rural  ceme- 
tery corporations.  Matter  of  Deansvllle  Cemetery  Association, 
5  Hun  (N.  Y.),  482.  Where  an  executor  pays  all  the  ordinary 
expenses  of  the  funeral,  a  third  person  cannot  officiously  inter- 
fere and  incur  other  expenses  and  recover  pay  for  them  from  the 
executor.    Hewett  v.  Bronson,  5  Daly,  1. 

§  2.  Rights  of  lot  owner  in  burial  ground.  Where  vaults  or 
burying  lots  in  a  cemetery  have  been  conveyed  by  religious 
corporations,  rights  of  property  are  conferred  upon  the  purchas- 
ers. This  right  is  like  that  to  any  other  real  estate,  and  is  as 
perfect  without  sepulture,  as  it  is  where  the  grantee  has  used  it 
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for  that  purpose.  Matter  of  the  Brick  Presbyterian  Church, 
3  Edw.  Ch.  155  ;  Wincli  v.  German  Reformed  Church,  4  Sandf. 
Ch.  471,  474  ;  see  Rosseau  v.  City  of  Troy,  49  How.  492.  But 
the  payment  of  fees  and  charges  to  a  religious  corporation  or  its 
officers,  upon  interments,  gives  no  title  to  the  land  occupied  by 
the  body  interred.  Such  payment  merely  confers  the  privilege 
of  sepulture  for  the  body  in  the  mode  used  and  permitted  by  the 
corporation.  No  right  or  title  is  thereby  conferred  upon  the  sur- 
vivors, and  they  cannot  prevent  the  sale  of  the  cemetery  by  the 
corporation  and  the  removal  of  the  interred  remains,  where  such 
removal  is  in  other  respects  conducted  according  to  law.  lb.  ; 
Sohier  v.  Trinity  Church,  109  Mass.  1 ;  see  Price  v.  Methodist 
Episcopal  Church,  4  Ohio,  515.  So,  a  lot  holder  in  a  cemetery 
acquires  no  title  to  the  soil  by  virtue  of  an  unsealed,  unacknowl- 
edged, unrecorded  certificate,  although  he  is  styled  therein  the 
proprietor  of  the  lot,  and  the  grant  thereof  is  to  him  and  his 
heirs  forever.  He  acquires  only  the  right  to  bury  his  dead  in 
such  lot  and  to  construct  vaults  and  erect  monuments,  etc., 
therein,  and  the  right  to  remove  the  remains,  monuments,  etc. 
Partridge  v.  First,  etc.,  Church,  39  Md.  631 ;  and  see  KincaioVs 
Appeal,  66  Penn.  St.  411  ;  S.  C,  5  Am.  Rep.  377  ;  see  Meagher  v. 
Driscoll,  99  Mass.  281.  And  this  right  ceases  when  the  ceme- 
tery is  vacated  as  such  by  authority  of  law.  lb.  In  New  York, 
burial  rights  in  a  church-yard,  as  distinguished  from  a  separate 
independent  cemetery,  like  pew  rents,  are  divested  by  a  regular 
and  proper  sale  of  the  church.  Richards  v.  Northwest,  etc., 
Church,  32  Barb.  42;  S.  C,  20  How.  317;  11  Abb.  30  ;  and  see 
Buffalo  City  Cemetery  v.  City  of  Buffalo,  46  IST.  Y.  (1  Sick.)  503, 
505.  And  under  the  statute  law  of  that  State  (see  Laws  1847, 
chap.  133,  amended  Laws  1874,  chap.  245),  a  cemetery  associa- 
tion holds  the  fee  of  the  lands  purchased  for  the  purposes  of  the 
association.  The  persons  to  whom  lots  are  conveyed  for  burial 
purposes,  take  only,  under  the  statute,  the  right  to  use  their  lots 
for  such  purposes.  In  an  assessment  fur  local  improvements  the 
whole  premises  should  be  assessed  to  the  association.  Buffalo 
City  Cemetery  v.  Buffalo,  46  ]ST.  Y.  (1  Sick.)  503.  A  mortgage 
of  a  burial  lot  is  not  void  as  against  public  policy.  Lautz  v. 
Buckingham,  11  Abb.  N.  S.  (N.  Y.)  64 ;  S.  C,  4  Lans.  4S4.  And 
a  statute  in  New  York  declaring  that  cemetery  lots  shall  not  be 
liable  to  sale  on  execution,  nor  applied  to  payment  of  debts  by 
assignment  under  insolvent  laws,  does  not  preclude  mortgaging 
such  lots,  nor  prevent  a  strict  foreclosure  of  the  mortgage    lb. 

Vol.  II.— 17 


130  CEMETERIES. 

An  act  of  the  legislature  authorizing  the  vacation  of  a  grave- 
yard, and  the  removal  of  the  bodies  therefrom,  is  held  constitu- 
tional, as  an  exercise  of  the  police  power  of  the  State.  KincaicV  s 
Appeal,  66  Penn.  St.  411 ;  Solder  Y.Trinity  Church,  109  Mass.  122. 
And  when  burial  lots  are  sold  under  the  restriction  that  they 
shall  be  used  for  no  other  purpose,  the  owner  of  one  in  which 
no  interments  have  been  made  loses  all  use  of  it  by  the  passage 
of  a  law  making  interments  therein  unlawful.  lb. 

Where  the  proprietor  of  grounds,  laid  out  for  use  as  a  public 
cemetery,  makes  a  conveyance  of  a  burial  lot,  no  interest  in  the 
alleys  which  separate  it  from  other  lots,  except  a  right  of  way, 
passes  to  the  purchaser,  unless  particularly  expressed  in  the 
deed.  Seymour  v.  Page,  33  Conn.  64.  And  no  adverse  right 
by  prescription  can  be  established  in  a  public  burial  ground  by 
proof  of  fencing  it,  pasturing  upon  it,  cutting  trees  therefrom, 
and  cultivating  a  part  of  the  land.  Commonwealth  v.  Viall,  2 
Allen  (Mass.),  512.  As  to  rights  of  burial  by  prescription  ;  see 
Edwards  v.  Stonington  Cemetery  Association,  20  Conn.  476,  477. 
The  use  of  burial  places  for  purposes  of  private  profit  has, 
at  all  times,  been  regarded  as  incongruous  and  censurable.  They 
are  places  devoted  not  only  to  the  undisturbed  repose  of  the 
dead,  but  to  the  sentiments,  affections,  and  tender  memories  of 
the  living.  When  the  public  authorities,  intrusted  by  law  with 
their  care  and  preservation,  take  charge  of  them,  the  right  of 
private  persons  must  thenceforth  be  limited  to  acts  of  preserva- 
tion and  embellishment ;  and  even  these  must  in  some  degree  be 
restricted  by  the  opinion  of  those  who  represent  the  general  taste 
and  feeling  of  the  community.  lb. 

§  3.  Actions  against  wrong-doers.  Vaults,  monuments,  etc., 
constructed  or  erected  upon  a  lot  in  a  cemetery,  are  the  personal 
property  of  the  holder  of  the  lot  and  he  may  remove  the  same 
at  his  pleasure.  Partridge  v.  First,  etc.,  Church,  39  Md.  631. 
One  who  takes  up  tombstones  in  a  church-yard,  or  defaces  the 
inscriptions  thereon,  is  liable  in  damages  to  the  person  who 
erected  them.  Frances  v.  Ley,  Cro.  Jac.  367 ;  Spooner  v. 
Brewster,  3  Bing.  136  ;  S.  C,  2  C.  &  P.  34.  And  after  the  decease 
of  the  latter,  the  action  belongs  to  the  heirs  of  him  to  whose 
memory  the  stones  were  erected,  although  they  may  have  been 
severed  from  the  freehold.  lb. ;  Sab  in  v.  HarJcness,  4  N.  H. 
415.  But  a  husband,  who  has  buried  his  wife  in  a  public  burial 
ground,  is  not  liable  as  a  trespasser  for  removing  a  grave  stone, 
since  placed  at  her  grave  by  her  mother,  where  the  removal  is 
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made  without  injury  to  the  stone,  and  for  the  purpose  of  substi- 
tuting another.     Durell  v.  Hayward,  9  Gray  (Mass.),  248. 

But,  although,  by  the  common  law,  the  heir  has  a  property  in 
the  monuments  and  escutcheons  of  his  ancestors,  yet  he  has 
none  in  their  bodies  or  ashes  ;  nor  can  he  bring  any  civil  action 
against  such  as  indecently  at  least,  if  not  impiously,  violate  and 
disturb  their  remains,  when  dead  and  buried.  The  person,  in- 
deed, who  has  the  freehold  of  the  soil  may  bring  an  action  of 
trespass  against  such  as  dig  and  disturb  it ;  and  if  any  one,  in 
taking  up  a  dead  body,  steals  the  shroud  or  other  apparel,  it  will 
be  a  criminal  offense,  for  the  property  thereof  remains  in  the  exec- 
utor, or  whoever  was  at  the  charge  of  the  funeral.  2  Bl.  Com.  429; 
The  King  v.  Lynn,  2  T.  R.  733;  Haynes1  Case,  12  Co.  113;  Corven's 
Case,  id.  105.  So,  in  an  American  case,  it  is  held  that  a  dead 
body  is  not  the  subject  of  property,  and  after  burial  it  becomes  a 
part  of  the  ground  to  which  it  has  been  committed.  The  only 
action  that  can  be  brought  for  disinterring  it  is  trespass  quare 
clausum.  But  any  person  in  the  actual  possession  of  the  land 
may  maintain  this  action  against  a  wrong-doer.  Magher  v.  Dris- 
coll,  99  Mass.  281  ;  but  see  ante,  127,  §  1.  The  gist  of  the  action 
is  the  breaking  and  entering  of  the  plaintiff's  close,  yet  the  cir- 
cumstances which  accompany  and  give  character  to  the  trespass 
may  always  be  shown  either  in  aggravation  or  mitigation  of  dam- 
ages, lb.;  see  Brewer  v.  Dew,  11  Mees.  &  W.  625  ;  Merest  v. 
Harvey,  5  Taunt.  442 ;  Bracegirdle  v.  Orford,  2  M.  &  S.  77.  As 
to  remedy  in  equity,  see  ante,  127,  §  1 . 

§  4.  Protection  from  desecration  or  violation.  Where  land 
has  been  set  apart  as  a  burial  ground,  in  which  burial  places 
have  been  purchased  in  perpetuity,  a  court  of  equity  will  restrain 
the  holders  of  the  legal  estate,  though  claiming  as  mortgagees, 
from  destroying  or  defacing  such  graves,  or  doing  any  act  which 
may  prevent  future-  interments.  Moreland  v.  Richardson,  24 
Beav.  33  ;  S.  C,  L.  J.  Ch.  690.  So  equity  will  restrain  invasion, 
and  quiet  the  possession  of  grounds  appropriated  by  a  church 
organization,  or  cemetery  association,  to  purposes  of  a  cemetery 
{Kurtz  v.  Beattie,  2  Peters,  566,  584  ;  Pierce  v.  Swan  Point  Cem- 
etery, 10  R.I.  227;  S.C.,  14  Am.  Rep.  667;  Trustees,  etc.,  v. 
Walsh,  57  111.  363) ;  and  will,  in  a  proper  case,  enjcin  town  au- 
thorities, who  have  assumed,  in  virtue  of  an  alleged  plat  and 
dedication,  to  open  a  highway  through  such  grounds.  Trustees, 
etc.,  v.  Walsh,  57  111.  363  ;  S.  C,  11  Am.  Rep'  21. 

A  cemetery  or  graveyard  cannot  be  subjected  to  sale  to  pay 
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for  improvements   on  streets   adjacent  thereto.     Louisville  v 
Nemn.  10  Bush  (Ky.),  549  ;  S.  C,  19  Am.  Rep.  78. 

The  purchaser  of  land,  upon  which  is  located  a  burial  ground, 
may  be  enjoined  from  removing  the  bodies  therefrom,  if  he  at- 
tempts to  do  so  against  the  wishes  of  those  interested.  Every 
interment  is  a  concession  of  the  privilege  which  cannot  afterward 
be  repudiated ;  and  the  purchaser's  title  to  the  ground  is  fettered 
with  the  right  of  burial.  First  Presb.  Church  v.  Second  Presb. 
ChurcJt,  2  Brewst.  (Penn.)  372.  But  a  land  owner  may  lawfully 
build  on  his  land,  without  regard  to  the  effect  of  the  structure, 
in  excluding  surface  water  which  otherwise  would  flow  from 
lands  adjoining  ;  and  it  is  immaterial  that  the  adjoining  land  is 
a  burial  ground.     Bates  v.  Smith,  100  Mass.  181. 

A  cemetery  is  not  a  nuisance  in  itself,  and  if  it  becomes  so  by 
circumstances  those  circumstances  must  be  specifically  alleged 
in  a  bill  for  relief  against  it.  Begein  v.  City  of  Anderson,  28 
Ind.  79 ;  see  also  Lake  View  v.  Letz,  44  111.  81  ;  Dunning  v. 
Aurora,  40  id.  481. 

A  tomb,  erected  upon  one's  own  land,  is  not  necessarily  a 
nuisance  to  his  neighbor,  but  it  may  become  such  from  locality 
and  other  extrinsic  facts.  Barnes  v.  Hathorn,  54  Me.  124.  Cem- 
eteries, in  which  the  dead  are  carefully  buried,  cannot  be  con- 
sidered such  nuisances  as  to  induce  a  court  of  equity  to  enjoin 
the  location  of  them  near  a  dwelling-house.  Ellison  v.  Corners 
of  Washington,  5  Jones'  Eq.  57.  If,  however,  it  can  be  clearly 
proved  that  a  place  of  sepulture  is  so  situated  that  the  burial  of 
the  dead  there  will  endanger  either  life  or  health  by  corrupting 
the  surrounding  atmosphere,  or  the  water  of  wells  or  springs, 
a  court  of  equity  will  grant  injunctive  relief.  Clark  v.  Lawrence, 
6  Jones'  Eq.  83  ;  Barnes  v.  Hathorn,  54  Me.  124. 

§  5.  General  and  miscellaneous.  Lands  may  be  dedicated  for 
the  purposes  of  a  burial  ground.  Hunter  v.  Trustees  of  Sandy 
■  Hill,  6  Hill,  407 ;  Beatty  v.  Kurtz,  2  Pet.  566  ;  Hullman  v.  Hon- 
comp,  5  Ohio  St.  237. 

Where,  by  the  charter  of  a  burial  society,  it  is  to  consist  of  such 
persons  as  might  "be  admitted  members  and  comply  with  the 
articles,"  etc.;  and  such  member  is  to  be  entitled  to  one  lot,  to 
hold  for  a  burial  place,  "to  his  heirs  or  assigns  forever."  The 
ownership  of  a  lot  is  not  equivalent  to  a  membership  in  the  so- 
ciety. Commonwealth  v.  Union  Burial- Ground  Society,  78  Penn. 
St.  308. 

And  after  acceptance  and  occupation  of  the  land  for  that  pur- 
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pose,  the  former  owner  cannot  maintain  ejectment  for  it.  lb.; 
KincaicDs  Appeal,  66  Penn.  St.  411 ;  S.  C,  5  Am.  Rep.  377. 

As  to  the  purchase  of  lands  for  cemeteries,  and  the  manage- 
ment of  them  ;  see  Laws  of  N.  Y.  1874,  ch.  245  ;  Laws  of  1875, 
ch.  482,  §  22.  The  owner  of  a  lot  in  a  cemetery  may  bury  in  it 
any  person's  remains,  whether  white  or  colored.  Boileau  v. 
Cemetery  Co.,  2  Weekly  Notes  of  Cases,  244,  511,  Phil.  Com. 
Pleas. 

A  trust  to  build,  maintain  and  keep  in  repair  tombs,  vaults 
and  burying  grounds  of  the  donor,  his  family  or  parish,  is  so 
far  charitable  that  it  will  be  carried  into  effect.  Lloyd  v.  Lloyd, 
2  Sim.  (N.  S.)  255  ;  10  Eng.  Law  &  Eq.  139  ;  Dexter  v.  Gardner, 
7  Allen,  247;  Swasey  v.  American,  etc.,  57  Me.  527.  See  title 
Churches. 
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CHAPTER  XXXVI. 

CERTIORARI. 
ARTICLE  I. 

OP  THE   NATURE   AND   OFFICE   OF  THE  REMEDY  GENERALLY,  AND    WHEN 

IT   WILL   LIE. 

Section  1.  Definition  and  nature  of.  A  certiorari  at  common 
law  is  denned  to  be  a  writ  issuing  out  of  chancery  or  the  king's 
bench,  directed  to  the  judges  or  officers  of  inferior  courts  or  tri- 
bunals, commanding  them  to  return  th?  records  of  a  cause 
depending  before  them.  Bac.  Abr.,  title  Certiorari  (A).  When 
not  ancillary  to  another  process,  a  writ  of  certiorari  is  in  the 
nature  of  a  writ  of  error,  addressed  to  an  inferior  court  or  tri- 
bunal, whose  procedure  is  not  according  to  the  course  of  the 
common  law.  Farmington,  etc.,  Power  Co.  v.  Commissioners, 
112  Mass.  206.  In  England,  and  m  some  of  the  States  of  the 
Union,  the  writ  may  be  had  either  in  criminal  or  civil  cases. 
Bex  v.  Inhabitants  of  Pennegoes,  1  B.  &  C.  142  ;  State  v.  Jeffer- 
son, 66  N.  C.  309  ;  State  v.  Judges,  3  Har.  &  M'H.  (Md.)  115;' 
People  v.  Vermilyea,  7  Cow.  141 ;  State  v.  Gibbons,  1  South. 
(N.  J.)  40 ;  People  v.  Turner,  1  Cal.  152 ;  Macaboy  v.  Common- 
wealth, 2  Va.  Cas.  268  ;  but  see  Winn  v.  The  State,  10  Ohio,  345. 
So,  in  American  practice,  its  application  is  not  confined  to  the 
decisions  of  courts,  properly  so  called,  nor  to  proceedings  in 
actions;  but  also  comprehends  the  determinations  of  special 
tribunals,  commissioners,  magistrates  and  officers  exercising 
judicial  powers  affecting  the  property  or  rights  of  the  citizen, 
and  who  act  in  a  summary  way,  or  in  a  new  course  different 
from  the  common  law,  and  also  the  proceedings  of  municipal 
corporations  in  certain  cases.  See  Stone  v.  Mayor,  etc.,  of  N.  Y, 
25  Wend.  157,  167;  State  v.  District,  etc.,  Society,  35  N.  J.  (Law) 
200;  Hopkins  v.  Fogler,  60  Me.  266;  People  v.  Mayor,  etc.,  of 
N.  Y,  2  Hill,  9;  Matter  of  Mount  Morris  Square,  id.  14; 
Appeal  of  Commissioners,  57  Penn.  St.  452 ;  People  v.  County 
Judge,  40  Cal.  479;  People  v.  Bush,  id.  344;  State  v.  Doioling. 
ov  Mo.  134.    But  a  writ  of  common  law  certiorari  can  only  bu 
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availed  of,  to  review  erroneous  decisions  or  proceedings  of 
inferior  courts  or  tribunals,  in  cases  where  there  is  no  other 
available  remedy,  and  where  otherwise  injustice  will  be  done. 
lb.;  Edgar  v.  Greer,  14  Iowa,  211.  In  all  other  cases  it  will 
be  confined  to  its  original  and  appropriate  office  of  bringing 
up  the  record  of  such  inferior  court  or  tribunal,  to  enable  the 
court  to  determiue  whether  the  former  has  proceeded  within  its 
jurisdiction.  People,  etc.,  v.  Betts,  55  IS".  Y.  (10  Sick.)  600 ; 
People  v.  City  of  Rochester,  21  Barb.  656.  Its  appropriate  office 
is  to  correct  errors  of  law  in  inferior  jurisdictions  (State  v.  Hud- 
son, 32  N.  J.  [Law]  365 ;  State  v.  Stewart,  5  Strobh.  [S.  C]  29  ; 
Farmington,  etc.,  Power  Co.  v.  Commissioners,  112  Mass.  206) ; 
and  unless  a  statute  confers  the  power  of  reviewing  determina- 
tions of  inferior  tribunals  upon  questions  of  fact,  such  deter- 
minations are  conclusive,  and  cannot  be  reversed  on  certiorari. 
Andrews  v.  Andrews,  14  N.  J.  (Law)  141 ;  Starr  v.  Prustees  of 
Rochester,  6  Wend.  564 ;  State  v.  Senft,  2  Hill  (S.  C),  367 ;  Ex 
parte  Nightingale,  11  Pick.  (Mass.)  168 ;  Williamson  v.  Carman, 
1  GUI.  &  J.  (Md.)  196;  Hauser  v.  State,  33  Wis.  678;  Central 
Pacific  Railroad  Co.  v.  Placer  Co.,  46  Cal.  667.  It  does  not  lie 
to  set  aside  the  proceedings  of  a  board  of  supervisors,  in  allowing 
an  illegal  claim  against  the  county.  Andrews  v.  Pratt,  44  Cal. 
309 ;  but  see  post,  137,  §  3. 

§  2.  Allowance  of  the  remedy  discretionary.  The  writ  of  cer- 
tiorari is  not  a  writ  of  right,  except  in  cases  where  it  is  made  so 
by  statute,  but  it  rests  in  the  sound  discretion  of  the  court  to 
grant  or  to  refuse  it  upon  the  circumstances  of  the  case.  Free- 
man v.  Oldham,  4  T.  B.  Monr.  (Ky.)  420  ;  Bath  Bridge,  etc.,  Co. 
v.  Magoun,  8  Me.  293:  Duggen  v.  M'' Cruder,  1  Miss.  112; 
Keys  v.  Marin  County,  42  Cal.  252  ;  People  v.  Andrews,  52  N. 
Y.  (7  Sick.)  445  ;  Specht  v.  Detroit,  20  Mich.  168.  It  is,  however, 
a  highly  beneficent  and  important  remedy,  and  the  superior 
courts  have  firmly  and  steadily  maintained  the  right  by  virtue 
of  it  to  supervise  and  correct  the  judicial  acts  of  inferior  juris 
dictions,  officers  and  magistrates,  even  in  cases  where  they  are 
authorized  finally  to  hear  and  determine,  unless  the  jurisdiction 
to  issue  the  writ  has  been  taken  away  by  express  words.  lb. : 
Wildy  v.  Washhurn,  16  Johns.  49  ;  Rex  v.  Glamorganshire,  1 
Ld.  Ravni.  580.  It  should  always  be,  and  generally  is,  allowed 
for  good  cause  and  granted  with  great  care  and  circumspection. 
People  v.  City  of  Rochester,  21  Barb.  656.  The  application  for 
the  writ  must  disclose  a  proper  case  upon  its  face.     Lees  v. 
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Childs,  17  Mass.  351  ;  Willis  v.  Dunn,  Wright  (Ohio),  130  ; 
Russell  v.  Pickering,  17  111.  31,  post,  141,  §  7.  More  especiallj^  in 
cases  of  public  interest  is  a  certiorari  a  matter  of  discretion,  and 
after  long  delay  it  will  not  be  granted.  State  v.  Hudson,  5 
Dutch.  (N.  J.)  115.  So  the  court  may  dismiss  the  writ  at  the 
hearing,  as  improvidently  granted,  or  may  refuse  the  relief 
asked.  lb.  And  the  discretionary  character  of  the  writ  is  not 
taken  away  by  a  statutory  provision  requiring  it  to  be  issued 
within  two  years,  which  is  only  a  limitation  ;  nor  by  the  pro- 
vision for  its  allowance  out  of  court,  which  only  does  away  with 
the  necessity  for  a  special  application  during  a  session  of  court. 
Me  Lantis,  9  Mich.  324 ;  see  Thompson  v.  Multnomah  County, 
2  Oregon,  34.  Even  where  it  is  obvious  that  some  formal  error 
has  intervened,  the  court  will  consider  the  amount  of  pecuniary 
interest  involved,  and  then  exercise  a  proper  discretion  as  to 
granting  or  refusing  the  writ.  Paine  v.  Leicester,  22  Vt.  44  ; 
Royalton  v.  Fox,  5  Vt.  458  ;  Dykeman  v.  Budd,  3  Wis.  640  ; 
Knapp  v.  Heller,  32  Wis.  457. 

§  3.  In  what  cases  granted.  The  office  of  the  common-law  writ 
of  certiorari  has  been  pointed  out  generally,  ante,  134,  §  1.  As 
additional  illustrations  of  its  use,  it  has  been  held,  that  proceed- 
ings in  forcible  entry  and  detainer  may  be  removed  for  irregu- 
larity by  certiorari.  Russell  v.  Wheeler,  1  Hempst.  3 ;  Thorn 
v.  Reed,  1  Ark.  480 ;  McDonald  v.  Cousins,  23  Ga.  227.  So,  a 
certiorari  to  the  court  of  quarter  sessions  of  Pennsylvania,  to 
remove  road  cases,  lies  without  special  allowance  or  cause  shown. 
Matter  of  Pittsburgh,  2  Watts  &  Serg.  (Penn.)  320 ;  and  the 
supreme  court  have  power,  by  certiorari,  to  review  the  proceed- 
ings of  courts  of  quarter  sessions  in  incorporating  boroughs. 
Borough  of  Quake?  town,  3  Grant  (Penn.),  Cas.  203.  It  has  like- 
wise been  held  the  proper  remedy  to  review  the  proceedings  of 
an  inferior  court  in  making  an  entry  of  satisfaction,  on  the 
record  of  a  judgment  (Lawrence  v.  Dickey,  12  N.  J.  [Law]  368); 
to  review  a  judgment  rendered  on  a  report  of  referees,  in  the 
defendant's  absence  (Pier  son  v.  Pier  son,  7  id.  125) ;  to  review 
the  proceedings  of  the  sessions  against  a  husband  for  desertion 
of  his  wife  (Overseers  v.  Smith,  2  Serg.  &  R.  [Penn.]  363);  to 
review  a  contested  election  case,  where  it  appears  from  the  record 
that  no  facts  were  in  dispute  (Chase  v.  Miller,  41  Penn.  St.  403 ; 
and  see  Election  Cases,  65  id.  20);  to  bring  up  a  cause  from  a 
court  of  equity  to  the  supreme  court,  where  a  sufficient  reason 
is  shown  for  not  appealing  (McLeran  v.  Melvin,  3  Jones  [N.  C], 
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Eq  195);  to  review  an  erroneous  determination  of  the  board  of 
supervisors,  upon  a  claim  {People  v.  Super  visors,  51  N.Y.  (6  Sick.) 
442 ;  see  People  v.  El  Dorado  County,  8  Cal.  58  ;  but  see  ante, 
135,  §  1);  and,  on  the  application  of  the  government  before  trial, 
to  remove  an  indictment  from  the  court  of  oyer  and  terminer  to  the 
supreme  court.  People  v.  Baker,  3  Park.  (N.  Y.)  181.  Certiorari 
is  also  the  proper  process  to  remove  the  proceedings  of  the  court 
of  sessions,  county  commissioners,  etc.,  in  laying  out  highways, 
and  other  proceedings  respecting  highways  and  turnpike  roads 
(White's  Case,  2  Overt.  [Tenn.]  109  ;  Adams  v.  Newfane,  8  Yt. 
271 ;  Commonwealth  v.  Hall,  8  Pick.  ^Mass.)  440 ;  Burrows  v. 
Vandevier,  3  Ohio,  383 ;  Nichols  v.  Sutton,  22  G-a.  369  ;  Schuyl- 
kill Falls  Road,  2  Binn.  [Penn.]  250  ;  Commissioners'  Court, 
etc.,  v.  Thompson,  15  Ala.  134  ;  18  id.  694) ;  or  to  review  the 
action  of  a  board  of  supervisors  in  granting  a  ferry  license 
(Murray  v.  Mariposa  Co.,  23  Cal.  492) ;  and  to  remove  the  pro- 
ceedings of  the  common  pleas  or  sessions,  on  a  complaint  against 
the  alleged  father  of  a  bastard  child  (Tillson  v.  Bowley,  8  Me. 
163  ;  Perkins  v.  Supts.  of  Lapeer  Co.,  1  Mich.  504 ;  Browne  v. 
Stimpson,  2  Mass.  445  ;  Coburn  v.  Mahaska  County,  4  G.  Greene, 
442) ;  or  to  remove  the  record  of  the  proceedings  before  a  justice 
of  the  peace  in  many  cases.  See  Commonwealth  v.  Belts,  76 
Penn.  St.  465  ;  WMUington  v.  Southworth,  26  Mich.  381  ;  Gleason 
v.  Sloper,  24  Pick.  (Mass.)  181  ;  Morris  Canal,  etc.,  Co.  v. 
Mitchell,  31  N.  J.  (Law)  99  ;  McNeill  v.  Hallmark,  28  Tex.  157; 
Chicago,  etc.,  R.  R.  Co.  v.  Fell,  22  111.  333.  A  certiorari  will 
lie  to  review  the  action  of  a  justice  of  the  peace  in  rendering  a 
judgment  upon  a  claim  of  which  he  had  no  jurisdiction.  Marble 
v.  Laney,  41  Ga.  626 ;  Coombs  v.  Dunlap,  19  Wis.  591.  And  it 
is  held  that  the  validity  of  acts  of  municipal  corporations,  and 
special  tribunals,  may  be  tested  by  certiorari,  whether  such  acts 
are  judicial  or  legislative.  Camden  v.  Mulford,  26  N.  J.  (Law) 
49 ;  see  also  State  v.  Jersey  City,  id.  445.  Where  county  com- 
missioners have  rendered  a  judgment  in  a  case  in  which  they  had 
no  jurisdiction,  a  writ  of  certiorari  will  be  granted,  without 
going  into  the  question  whether  any  injustice  has  been  done. 
Bangor  v.  County  Commissioners,  30  Me.  270  ;  and  see  Edgar 
v.  Greer,  14  Iowa,  211. 

§  4.  When  it  will  be  refused.    A  common-law  certiorari  only 

brings  up  the  record,  and  can  only  reach  defects  or  errors  in  the 

proceedings  of  the  tribunal  to  which  it  is  issued,  which  appear 

upon  the  face  of  the  record,  and  which  go  to  the  jurisdiction  of 
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that  tribunal.  Mere  errors  and  irregularities,  which  do  notafl'ect 
the  jurisdiction,  are  not  reached  by  this  proceeding.  Bazior  v. 
Lasch,  28  Wis.  270.  And  it  will  not  in  general  be  issued  when 
great  public  inconvenience  will  result,  nor  where  the  party  has 
a  remedy  by  appeal  to  correct  the  irregularity  or  injustice  of 
which  he  complains.  People  v.  Supervisors  of  Allegany,  15 
Wend.  198  ;  Rutland  v.  Worcester,  20  Pick.  (Mass.)  71 ;  Beck  v. 
Knab,  1  Overt.  (Tenn.)  59.  IN  or  will  it  be  granted  where  a  writ 
of  error  will  lie.  Petty  v.  Jones,  1  Ired.  (N.  C.)  Law,  408.  Nor, 
if  there  be  an  adequate  remedy  by  appeal.  Peacock  v.  Leonard, 
8  Nev.  84,  157,  247;  WitJcowsM  v.Skalowski,  46  Ga.  41  ;  People 
v.  Shepard,  28  Cal.  115  ;  Davis  County  v.  Horn,  4  G.  Greene, 
94  ;  Farrell  v.  Taylor,  12  Mich.  113.  And  it  is  a  sufficient  rea- 
son to  refuse,  or  to  dismiss  a  certiorari,  that  due  diligence  has 
not  been  used.  Erwin  v.  Erwin,  3  Dev.  (N.  C.)  Law,  528 ;  Ban- 
nister v.  Allen,  1  Blackf.  (Ind.)  414  ;  Fagg  v.  Parker,  11  Iowa, 
18  ;  see  Gillam  v.  Looney,  1  Heisk.  (Tenn.)  319 ;  Matter  of 
Lantls,  9  Mich.  324 ;  Otten  v.  LeJir,  68  111.  64. 

The  writ  is  held  not  to  be  the  proper  remedy  to  review  the 
proceedings  of  a  court-martial  {Dunbafs  Case,  14  Mass.  393) ; 
nor  to  review  an  erroneous  taxation  of  costs  {Ex parte  Weston,  11 
id.  417)  ;  nor  to  determine  whether  a  subordinate  tribunal  has 
erred  in  deciding  a  matter  of  fact  {Frankfort  v.  County  Commis- 
sioners, 40  Me.  389) ;  nor  to  review  the  proceedings  of  trustees  of 
a  school  district,  or  of  a  district  meeting  {Storm  v.  Odell,  2 
Wend.  287)  ;  nor  the  proceedings  of  arbitrators,  who  have  pub- 
lished their  award,  for  the  purpose  of  setting  their  award  aside. 
Wlutehead  v.  Gray,  12  N.J.  (Law)  36.  In  Ohio,  a  certiorari 
will  not  be  granted  in  a  criminal  case.  Winn  v.  Stale,  10  Ohio,  345. 
And  the  supreme  court  of  the  United  States  has  no  power  to 
review  by  certiorari  the  proceedings  of  a  military  commission 
ordered  by  a  general  officer  of  the  United  States  army,  com- 
manding a  military  department.  Ex  parte  Vallandigliam,  1 
Wall.  243. 

Although  a  certiorari  will  lie  to  review  judicial  acts  of  muni- 
cipal corporations,  it  is  otherwise,  as  to  acts  simply  ministerial 
People  v.  Mayor  of  Neio  York,  5  Barb.  43.  Thus,  a  resolution 
passed  at  a  town  meeting,  providing  for  the  raising  of  money  on 
the  credit  of  the  town  to  pay  bounties  to  volunteers,  is  not  a 
judicial  act,  and  cannot  be  affirmed,  or  reversed,  or  set  aside,  on 
certiorari.  People  v.  Supervisors  of  Livingston,  43  Barb 
232.     Nor  will    the   writ   lie  to   correct  or    remedy  the    ci-n 
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dact  of  canvassers  of  elections,  their  duty  being  ministerial; 
and  not  judicial.  People  v.  Van  Slyck,  4  Cow.  297,  323.  So, 
in  Georgia,  a  justice  of  the  inferior  court,  acting  in  county 
matters,  is  not  a  court,  and  its  orders  cannot,  therefore,  be 
brought  up  upon  certiorari.  Justice,  etc.,  v. Hunt,  29  Ga.155.  And 
in  Minnesota  it  was  held,  that  the  president  of  the  town  of  St. 
Paul,  though  he  had  the  ordinary  powers  of  a  justice,  was  not 
one  ;  and,  therefore,  his  decision  could  not  be  reviewed  by  cer- 
tiorari, like  those  of  a  justice.  St.  Paul  v.  Dr.  Franklin,  1 
Minn.  97.  A  party  who  is  not  in  any  way  affected  by  the  pro- 
ceeding, and  who  is  a  stranger  to  the  record,  cannot  have  the 
writ.  Davis  County  v.  Horny  4  G.  Greene,. 94 ;  Harkness  v.  Waldo 
Co.  Commissioners,  26  Me.  353;  Tucker's  Petition,  28  N.  H. 
405  ;  Watson  v.  May,  6  Ala.  133.  To  be  a  party  to  the  record 
is  not  necessary  if  the  party  is  interested  in  the  subject-matter, 
upon  which  the  record  acts.  Dyer  v.  Lowell,  30  Me.  217 ;  Moore 
v.  Hancock,  11  Ala.  245. 

§  5.  What  matters  inquired  into.  In  general,  if  not  univer- 
sally, the  supervisory  power  of  a  superior  court  over  inferior 
tribunals,  by  means  of  a  common-law  certiorari,  only  extends 
to  questions  touching  the  jurisdiction  of  the  subordinate  tribu- 
nal, and  the  regularity  of  its  proceedings.  Chicago,  etc.,  v.  Fell, 
22  111.  333 ;  Owens  v.  The  State,  27  Wis.  456.  If  such  tribunals 
neither  exceed  their  powers  nor  depart  from  the  forms  prescribed 
to  them  by  law,  their  decisions  upon  the  merits  are  final  and 
conclusive.  People  v.  Van  Alstyne,  32  Barb.  131  ;  S.  C.  affirmed, 
3  Abb.  Ct.  App.  575  ;  Whitney  v.  Board  of  Delegates,  14  Cal. 
479  ;  Derry  Overseers  v.  Brown,  13  Penn.  St.  389.  But,  in  a 
late  well-considered  case  it  is  held  that,  in  proceedings  of  a  sum- 
mary character  and  out  of  the  course  of  the  common  law,  in 
which  powers  are  exercised  affecting  valuable  rights  of  property, 
and  there  can  be  no  direct  review  unless  upon  a  common-law 
writ  of  certiorari,  mistakes  and  errors  may  be  corrected  upon 
such  writ.  Thus  the  writ  was  allowed  to  bring  up  for  review  the 
proceedings  of  assessors  of  taxes  in  valuing  and  assessing  prop- 
erty, and  it  was  held,  that  the  court  was  not  limited  to  jurisdic- 
tional questions  only,  but  had  power  to  inquire  into  the  deter- 
mination of  the  assessors,  and  to  correct  errors  committed  by 
them.  Milwaukee  Iron  Co.  v.  Schubel,  29  Wis.  444  ;  S.  C,  9  Am. 
Rep.  591 ;  and  see  People  v.  Smith,  45  N.  Y.  (6  Hand)  772 ;  People 
v.  Assessors  of  Albany,  40  N.  Y.  (1  Hand)  154  ;  People  v.  Board 
of  Assessors,  39  id.  81. 

In  these  cases,  however,  the  remedy  is  allowed,  only  on  the 
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ground  that  there  is  no  other  available  one.  People  v.  Betts,  52 
N.  Y.  (10  Sick.)  600  ;  People  v.  County  Judge,  40  Cal.  479  ;  and 
see  Reynolds  v.  San  Joaquin  County  Court,  47  id.  604  ;  Faut  v. 
Mason,  id.  7 ;  Monreal  v.  Bush,  46  id.  81.  And  the  writ 
does  not  go  to  inferior  courts,  tribunals  or  officers  exercising 
judicial  functions  till  the  proceedings  before  them  are  completed, 
and  a  final  determination  or  adjudication  had  upon  such  pro- 
ceedings. Lynde  v.  Noble,  20  Johns.  80;  Cuyler  v.  Ti~ustees  of 
Palmyra,  5  N.  Y.  S.  C.  (T.  &  C.)  609;  S.  C,  3  Hun,  549  ;  Palms  v. 
Campau,  11  Mich.  109  ;  People  v.  County  Judge,  40  Cal.  479. 

As  a  general  rule,  conclusions  of  fact  cannot  be  inquired  into 
on  a  writ  of  certiorari  (Hyde  v.  Nelson,  11  Mich.  353  ;  Bellis  v. 
Phillips,  29  N.  J.  [Law]  125  ;  Pace  v.  Dehart,  24  id.  37 ;  De 
Rochebrune  v.  Southeimer,  12  Minn.  78 ;  Tewkesbury  v.  Com- 
missioners, etc.,  Ill  Mass.  563) ;  nor  will  the  decision  of  the 
court  below  be  reviewed  on  the  evidence  (Boston  v.  Morris,  25 
N.  J.  [Law]  173  ;  Shenango  v.  Wayne,  34  Penn.  St.  184 ;  Rose  v. 
Ellsworth,  49  Me.  417) ;  nor  will  the  sufficiency  of  the  evidence 
to  support  the  finding  be  examined,  unless  objection  was  taken 
to  its  incompetency  so  as  to  raise  a  legal  question.  Farmington, 
etc.,  Power  Co.  v.  Commissioners,  1 12  Mass.  206  ;  see  Jackson  v. 
People,  9  Mich.  111.  But  it  has  been  held  that  a  common  law 
certiorari  to  review  a  summary  conviction,  under  a  penal  stat- 
ute, brings  up  not  only  questions  affecting  the  jurisdiction  of  the 
magistrate  and  the  regularity  of  the  proceedings,  but  also  the 
question  whether  there  was  any  evidence  to  warrant  the  convic- 
tion. And  in  such  cases,  the  evidence  must  appear  on  the  face 
of  the  record,  or  the  conviction  will  be  quashed.  Mullins  v.  The 
People,  24  IN".  Y.  (10  Smith)  399  ;  see  People  v.  Court  of  Special 
Sessions,  5  N.  Y.  S.  C.  (T.  &  C.)  260  ;  S.  C,  3  Hun,  16. 

§  6.  Nature  of  the  relief  aflforded.  The  judgment  upon  certio. 
rari  is,  either  that  the  proceedings  below  be  quashed  or  that 
they  be  affirmed,  either  wholly  or  in  part.  Dudley  v.  Staples, 
15  Johns.  195  ;  Commonwealth  v.  Blue  Hill  Turnpike,  5  Mass. 
420  ;  Kelly  v.  Story,  6  Heisk.  (Tenn.)  202  ;  Peacock  v.  Leonard, 
8  Nev.  157  ;  Owens  v.  State,  27  Wis.  456  ;  Wliite  v.  Common- 
wealth, 3  Brewst.  (Penn.)  30  ;  see  Hopkinton  v.  Smith,  15  N.  H 
152;  Wooton  v.  Manning,  11  Tex.  327.  On  certiorari  from  a 
justice's  court,  although  no  error  appears  in  the  proceedings,  yet 
if  a  plain  case  of  surprise  is  shown,  the  court  will,  on  affidavit  of 
merits,  reverse  the  judgment  and  direct  a  new  trial.  Pater  son, 
v.  Ackerman,  24  N.  J.  (Law)  535  ;  and  see  Wright  v.  Phillips,  2 
Green  (Iowa),  191  ;  Givens  v.  Blocker,  23  Tex.  633. 
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Sometimes  a  certiorari  is  expressly  authorized  and  its  limits 
defined  by  statute.  When  this  is  the  case,  the  nature  and  ex- 
tent of  the  power,  and  the  cases  in  which  it  is  to  be  exercised, 
depend  mainly,  if  not  entirely,  upon  the  provisions  of  the  stat- 
ute. The  authority  of  the  court  is  not  limited  to  questions  of 
jurisdiction  and  regularity  ;  and,  generally,  it  has  power  also  to 
examine  upon  the  merits  every  decision  of  the  court,  or  officer, 
upon  questions  of  law,  and  to  look  into  the  evidence  and  affirm, 
reverse  or  quash  the  proceedings,  as  justice  shall  require.  See 
People  v.  Van  Alstyne,  32  Barb.  131;  People  v.  Lawrence,  54  id. 
589;  and  seethe  statutes  of  the  particular  State  upon  the  subject. 

§  7.  Its  use  as  an  auxiliary  remedy.  The  writ  of  certiorari  is 
sometimes  used  as  an  auxiliary  process,  to  obtain  a  full  return 
to  other  process.  Thus,  where  the  record  of  an  inferior  court  is 
brought,  in  due  course  of  law,  by  appeal,  writ  of  error  or  other 
lawful  mode,  before  a  superior  court,  and  there  is  a  manifest 
defect,  or  a  suggestion  of  a  diminution,  a  certiorari  will  be 
awarded,  directing  a  return  of  a  full  and  complete  transcript  and 
other  papers.  Burr  v.  Waterman,  2  Cow.  38,  note  ;  Thatcher 
v.  Miller,  11  Mass.  414 ;  Brackett  v.  State,  2  Tyler  (Vt.),  152 ; 
Gregory  v.  Slaughter,  19  Ind.  342  ;  Fowler  v.  Lindsey,  3  Dall. 
413  ;  Scott  v.  Hall,  2  Munf.  (Va.)  229  ;  Commonwealth  v.  Roby, 
12  Pick.  (Mass.)  496.  But  diminution  is  not  to  be  presumed  ;  it 
must  be  shown  before  the  writ  will  be  granted.  Mullary  v. 
CasTcaden,  Minor  (Ala.),  20.  So  the  record  must  be  certified 
before  such  writ  will  be  awarded.  James  v.  Cormick,  id.  20  see 
Chinn's  Petition,  2  T.  B.  Monr.  (Ky.)  371 ;  see  this  subject  gen- 
erally considered,  5  Wait's  Prac.  455-500. 

§  8.  General  and  miscellaneous.  Questions  as  to  jurisdiction 
or  regularity  of  the  court  below  can  only  be  tried  upon  the 
record,  and  extrinsic  evidence  for  that  purpose  is  inadmissible. 
Rue  v.  City  of  Chicago,  66  111.  256 ;  Smith  v.  Board  of  Super- 
visors, 30  Iowa,  531.  The  alleged  error  must  appear  upon  the 
face  of  the  record.  Peoria,  etc.,  Fire  Ins.  Co.  v.  Walser,  22  Ind. 
73 ;  Russ  v.  Ellsioorth,  49  Me.  417,  ante,  135,  §  2.  The  writ  is 
a  constitutional  remedy,  and  cannot  be  taken  away,  in  cases  to 
which  it  is  properly  applicable.  Specht  v.  Detroit,  20  Mich. 
168;  Duggan  v.  McKinney,  7  Yerg.  21.  If  an  opportunity  to 
appeal  has  been  lost,  by  neglect  of  an  officer  of  the  law,  the  con- 
trivance of  the  opposite  party,  or  improper  conduct  in  the 
inferior  court,  a  certiorari  will  be  granted  without  reference  to 
the  merits.  Collins  v.  Nail,  3  Dev.  224 ;  McMurray  v.  Milan^ 
2  Swan.  176. 
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CHARITIES. 
ARTICLE  I. 

OF  THE  LAW  RELATING  TO   CHARITIES  IN"   GENERAL. 

Section  1.  Nature  and  definition  of.  The  doctrine  of  charities, 
as  embraced  in  the  law  of  trusts,  forms  a  very  important  branch 
of  equity  jurisprudence;  and  one  concerning  which  the  most 
elaborate  investigations  have  been  made  by  English  and  Ameri- 
can jurists.  The  word  "charity,"  in  its  widest  sense,  denotes  all 
the  good  affections  men  ought  to  bear  toward  each  other  ;  in  its 
most  restricted  and  common  sense,  it  imports  relief  of  the  poor. 
It  is  not,  however,  to  be  understood  in  either  of  these  senses 
when  employed  in  a  court  of  equity.  Morice  v.  Bisliop  of  Dur- 
ham, 9  Ves.  399,  405.  And,  indeed,  a  precise  and  complete 
definition  of  a  legal  charity  is  difficult  to  frame,  and  is  scarcely 
to  be  found  in  the  books.  Lord  Camden  defines  it  to  be  "a  gift 
to  a  general  public  use,  which  extends  to  the  poor  as  well  as  the 
rich ; "  Ambl.  652 ;  and  this  definition  has  been  approved  by 
high  authority.  See  Coggeshall  v.  Pdton,  7  Johns.  Ch.  294;. 
Perin  v.  Carey,  24  How.  (U.  S.)  506  ;  Franklin  v.  Armjield,  2 
Sneed  (Tenn.),  305. 

Mr.  Binney,  in  his  argument  in  the  famous  Girard  Will  Case, 
defined  a  charitable  or  pious  gift  to  be  "whatever  is  given  for 
the  love  of  God,  or  for  the  love  of  your  neighbor,  in  the  catholic 
and  universal  sense  —  given  from  these  motives,  and  to  these 
ends  —  free  from  the  stain  or  taint  of  every  consideration  that  is 
personal,  private  or  selfish."  Girard  Will  Case,  41;  approved 
in  Price  v.  Maxwell,  28  Penn.  St.  35.  A  charity,  in  the  legal 
sense,  may  be  more  fully  defined  as  a  gift,  to  be  applied  consist- 
ently with  existing  laws,  for  the  benefit  of  an  indefinite  number 
of  persons,  either  by  bringing  their  minds  or  hearts  under  the 
influence  of  education  or  religion,  by  relieving  their  bodies  from 
disease,  suffering  or  constraint,  by  assisting  them  to  establish 
themselves  in  life,  or  by  erecting  or  maintaining  public  buildings 
or  works,  or  otherwise  lessening  the  burdens  of  government, 
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Gray,  Justice,  in  Jackson,  v.  Phillips,  14  Allen  (Mass.),  539,556. 
And  in  this  case  it  was  held,  that  a  bequest  for  the  publication 
of  books  and  papers,  and  making  addresses  to  influence  public 
opinion  in  favor  of  abolishing  negro  slavery  in  the  United  States, 
was  a  valid  charity  before  slavery  was  abolished  ;  but,  that  a 
bequest  for  the  purpose  of  securing  a  change  in  the  laws,  admit- 
ting women  to  the  electoral  franchise,  is  not  a  valid  charity.  See 
2  Story's  Eq.  Juris.,  §  1194,  g.  By  the  same  court  it  was  held,  that  a 
corporation  established  for  the  support  of  poor  and  old  women, 
which  devotes  all  its  funds  to  the  support  of  such  women  in  its 
home,  and  is  no  source  of  profit  to  its  members,  is  a  charitable 
corporation,  although  it  requires  a  payment  of  money  as  a 
requisite  for  admitting  a  woman  to  its  home.  Gooch  v.  Associa- 
tion for  Relief,  etc.,  109  Mass.  558.  A  bequest  to  "benevolent, 
religious,  or  charitable  institutions,"  cannot  be  sustained  as  a 
gift  to  a  charitable  use;  the  term  "  benevolent  "  including  objects 
which  are  not,  in  a  legal  sense,  charities.  Thomson  v.  Norris, 
20  N.  J.  Eq.  489.  So,  if  it  is  a  simple  gift  that  one  of  the  bene- 
ficiaries may  assert  at  law,  it  is  not  a  charity.  But  it  is  held, 
that  a  gift  for  the  education,  board,  and  clothing  of  the  children 
of  the  donor's  brothers  and  sisters,  and  their  descendants,  and  of 
his  own  children  and  their  descendants,  is  a  charity.  Franklin 
v.  Armfield,  2  Sneed  (Tenn.),  305. 

§  2.  English  doctrine  as  to.  The  rudiments  of  the  law  of  char- 
ities are  thought  to  be  derived  from  the  Roman  or  civil  law,  and 
from  thence  incorporated  into  the  common  law  of  England,  at  a 
very  early  period.  See  Wliite  v.  White,  1  Bro.  Ch.  Cas.  12  ; 
Mills  v.  Farmer,  1  Meriv.  55,  94.  But  the  history  of  this  law, 
prior  to  the  statute  43  Elizabeth,  c.  4,  is  involved  in  much 
obscurity,  though  it  has  been  made  the  subject  of  deep  and 
searching  investigation.  See  87wtwell  v.  Mott,  2  Sandf.  Ch.  (N. 
Y.)  45;  Baptist  Association  v.  Hart's  Executors,  4  Wheat.  1; 
Grimes  v.  Harmon,  35  Ind.  198;  Gallego  v.  Attorney -General,  2 
Leigh  (Va.),  450.  The  conclusion  finally  reached  is,  that  there 
is  an  inherent  jurisdiction  in  equity  in  cases  of  charity,  and 
that  charity  is  one  of  those  objects  for  which  a  court  of  equity 
has  at  all  times  interfered  to  make  good,  that  which,  at  law,  was 
an  illegal  or  informal  gift ;  and  that  cases  of  charity  in  courts  of 
equity  in  England  were  valid,  independently  of,  and  previous 
to,  the  statute  of  Elizabeth.  Incorporated  Society  v.  Richards^ 
1  Dru.  &  War.  258  ;  S.  C,  1  Con.  &  Law.  58  ;  Attorney-Gen eral 
v.  Mayor,  etc.,  of  Dublin,  1  Bligh  (N.  S.),  312,  347  ;  Corporation, 
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of  Ludlow  v.  Greenhouse,  1  id.  61,  68 ;  Attorney-General  v. 
Brenton,  2  Ves.  425.    But,  since  that  statute,  no  bequests  are 
deemed  within  the  authority  of  chancery,  and  capable  of  being 
established  and  regulated  thereby,  except  bequests  for  those 
purposes  which  the  statutes  enumerate  as  charitable,  or  which, 
by  analogy,  are  deemed  within  its  spirit  and  intendment.    JVash 
v.  Morley,  5  Beav.  177  ;  Morice  v.  Bishop  of  Durham,  9  Ves. 
399;  2  Story's  Eq.  Juris.,  §  1155.    The  purposes  embraced  within 
the  terms  of  the  statute  as  charitable  are,  "  the  relief  of  aged, 
impotent,  and  poor  people,  maintenance  of  sick  and  maimed 
soldiers   and   mariners,  schools   of   learning,  free   schools,    and 
scholars  in  universities,  repairs  of  bridges,  ports,  havens,  cause- 
ways, churches,  sea-banks,  and  highways,  education  and  prefer- 
ment of  orphans,  relief  stock  and  maintenance  for  houses  of  cor- 
rection, marriage  of  poor  maids,  supportation,  aid  and  help  of 
young  tradesmen,  handicraftsmen,  and  persons  decayed,  relief 
or  redemption  of  prisoners  or  captives,  and  for  aid  or  easement 
of   any  poor    inhabitants    concerning  payments   of   fifteenths, 
setting  out  soldiers  and  others."     See  2  Washb.  Real  Prop.  689, 
note  ;  Jackson  v.  Phillips,  14  Allen  (Mass.),  551;  Adams'  Eq.  66  ; 

1  Spence's  Eq.  Juris.  590.  But  gifts  for  religious  or  educational 
purposes,  or  for  any  other  beneficial  or  useful  public  purpose, 
not  contrary  to  the  policy  of  the  law,  have  been  deemed  charit- 
able within  the  equity  of  this  statute.  Attorney-General  v. 
Heelis,  2  Sim.  &  Stu.  76 ;  Attorney -General  v.  Mayor  of  Carlisle, 

2  Sim.  449.  Such  are  gifts  of  money  to  maintain  a  preaching 
minister,  or  a  schoolmaster  in  a  parish,  or  for  the  erection  of  a 
hospital,  or  for  the  making  or  repairing  of  a  pulpit  in  a  church, 
or  for  the  purchase  of  a  pulpit  cushion,  or  for  the  setting  of  new 
bells,  or  for  keeping  in  repair  an  ornamental  window,  though  in 
memory  of  a  particular  person.  2  Story's  Eq.  Juris.,  §  1163  ; 
Hoare  v.  Osborne,  L.  R.,  1  Eq.  585.  And  by  modern  decisions  in 
England,  gifts  toward  payment  of  the  national  debt,  or  "  to  the 
Queen's  Chancellor  of  the  exchequer  for  the  time  being,  to  be 
applied  for  the  benefit  and  advantage  of  Great  Britain,"  are 
legal  charities.  Nightingale  v.  Goulburn,  5  Hare,  484;  see 
Jackson  v.  Phillips,  14  Allen  (Mass.),  552.  So,  a  bequest  of 
pure  personalty,  to  the  Royal,  or  to  the  Royal  Geographical,  or 
to  the  Royal  Humane  Society,  is  to  be  regarded  as  a  charitable 
bequest.  Beaumont  v.  Oliveira,  L.  R.,  6  Eq.  534;  S.  C,  L.  R.,  4 
Ch.  App.  309.  But  a  gift  merely  for  useful  or  benevolent  pur- 
poses, without  specifying  what  the  purposes  are,  does  not  con- 


CHARITIES.  145 

stitute  a  gift  to  charity.  Thus,  a  bequest  "for  the  relief  of 
domestic  distress,  assisting  indigent  but  deserving  individuals, 
or  encouraging  undertakings  of  general  utility,"  is  void  for 
vagueness  and  uncertainty,  and  as  not  being  within  the  scope  of 
the  statute  of  Elizabeth.  Kendell  v.  Granger,  5  Beav.  300  ;  and 
see  Nash  v.  Morley,  id.  177  ;  Ilorice  v.  Bishop  of  Durham,  9 
Ves.  399  ;  S.  C,  10  id.  522,  541.  Likewise,  no  superstitious  uses 
are  within  the  purview  of  the  statute ;  as,  for  example,  gifts  of 
money  for  the  maintenance  of  prayers  for  the  dead,  or  for  the 
maintenance  of  any  light  or  lamp  in  any  church  or  chapel,  or 
for  such  purposes  as  the  superior  of  a  convent,  or  her  successor, 
may  judge  expedient.  Smart  v.  Prujean,  6  Yes.  567  ;  Adams 
v.  Lambert,  4  Co.  Rep.  104. 

The  doctrine  of  "  cy  pres"  has  formed  a  very  important  part 
in  the  English  courts  in  carrying  out  the  law  of  charitable  uses. 
If  charity  be  the  general  substantial  intention,  though  the  mode 
provided  for  its  execution  fails,  the  court  of  chancery  will  find 
some  means  of  effectuating  it,  even  by  applying  the  fund  to  a 
different  purpose  from  that  contemplated  by  the  testator,  pro- 
vided only  it  be  charitable.  Moggridge  v.  Thackwell,  7  Ves.  36, 
69  ;  Mills  v.  Farmer,  1  Meriv.  ^)5,  95.  And  to  such  an  extent 
has  this  doctrine  been  carried,  that  a  sum  of  money  bequeathed 
to  found  a  Jew's  synagogue  has  been  enforced  by  the  court  of 
chancery  as  a  charity,  and  judicially  transferred  to  the  benefit 
of  a  foundling  hospital.  2  Story's  Eq.  Juris.,  §  1168  ;  and  see 
Cary  v.  Abbot,  7  Yes.  490 ;  Be  Themmines  v.  D  Bonneval,  5 
Russ.  292 ;  Attorney -General  v.  Ironmongers1  Co.,  2  Mylne  & 
Keen,  576. 

As  it  respects  gifts  for  any  charitable  purpose,  whether  relig- 
ious or  not,  there  is  an  express  restriction  by  statute  invalidating 
all  gifts  of  or  charges  on  real  estate,  or  on  estate  savoring  of  the 
realty  for  charitable  uses,  unless  made  by  indenture  twelve 
months  previously  to  the  donor's  decease.  By  the  operation  of 
this  act,  if  the  trust  is  entirely  for  charity,  the  gift  is  invalid  at 
law;  if  the  gift  at  law  is  good,  yet  the  trust  is  invalid,  and  the 
estate  must  be  reconveyed.  See  Ad.  Eq.  68  ;  Hall  v.  Warren,  9 
H.  L.  Cas.  420;  Philpolt  v.  St.  George's  Hospital,  6  id.  338. 

§  3.  American  doctrine.  The  question  whether  and  how  far 
courts  of  chancery  in  England  had  jurisdiction  of  and  enforced 
trusts  for  charitable  purposes  before  the  statute  of  Elizabeth,  or 
whether  it  derived  this  jurisdiction  from  the  provisions  of  that 
statute,  has  been  elaborately  discussed  in  the  American  courts. 
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In  one  very  important  case  the  court  held  that  there  was  a  juris- 
diction in  chancery  over  charitable  trusts  antecedent  to  the 
statute  of  Elizabeth,  and  that  although  the  statute  was  never  in 
force  in  Pennsylvania,  yet  that  the  common  law  of  that  State 
had  always  recognized  the  chancery  jurisdiction  in  cases  of 
charities.  Vidal,  etc.,  v.  Oirard's  Executors,  2  How.  (U.  S.)  127. 
The  same  rule  is  said  to  be  now  recognized  in  most  of  the  Ameri- 
can States.  See  Sholwell  v.  Mott,  2  Sandf.  Ch.  (N.Y.)  46  ;  Ameri- 
can Bible  Society  v.  Wetmore,  17  Conn.  181;  Trustees,  etc.,  v. 
Zanesmlle  C.  &  M.  Co.,  9  Ohio,  203  ;  Tappan  v.  Deblois,  45  Me. 
122  ;  Miller  v.  Chittenden,  2  Iowa,  315  ;  Beall  v.  Fox,  4  Ga.  404; 
Fontain  v.  Bavenal,  M  How.  (U.  S.)  386  ;  2  Story's  Eq.  Juris., 
§  1154  d.  The  statute  of  Elizabeth  has,  however,  been  incorpo- 
rated into  the  jurisprudence  of  several  of  the  States  by  re-enact- 
ment or  otherwise.  Thns,  it  is  in  force  in  North  Carolina 
(Griffin  v.  Graham,  1  Hawk  [N.  C.J,  96) ;  Kentucky  (Gass  v.  Wil- 
hite,  2  Dana  [Ky.],  175) ;  Maine  (Tappan  v.  Deblois,  45  Me. 
122  ;  Howard  v.  American  Peace  Society,  49  id.  288) ;  and  Mas- 
sachusetts (American  Academy  v.  Harvard  College,  12  Gray 
[Mass.],  582;  Jackson  v.  Phillips,  14  Allen  [Mass.],  549).  It  is 
not  in  force  in  Maryland  (Dashiell  v.  Attorney-General,  5  Harr. 
&  J.  [Md.]  392) ;  nor  in  Virginia  (Gallego  v.  Attorney -General, 
3  Leigh  [Va.],  450) ;  if  ever  in  force  in  the  latter  State,  it  was 
repealed  in  1792.  Wheeler  v.  Smith,  9  How.  55.  In  Dashiell  v. 
Attorney-General,  5  Harr.  &  J.  392,  it  was  held  by  the  Maryland 
court  that  the  peculiar  law  of  charities  originated  in  the  statute 
of  43  Eliz.  for  regulating  charitable  uses ;  and,  independent  of 
that  statute,  a  court  of  chancery  could  not,  in  the  exercise  of  its 
ordinary  jurisdiction,  sustain  and  enforce  a  bequest  to  charitable 
uses  which,  if  not  a  charity,  would  on  general  principles  be 
void.  The  doctrine  of  charitable  uses  was  once  received  as  a 
part  of  the  law  of  New  York.  See  Williams  v.  Williams,  8 
N.  Y.  (4  Seld.)  525.  But  it  is  now  satisfactorily  settled  that  the 
system  of  charitable  uses,  as  recognized  in  England,  has  no 
existence  in  New  York,  and  that  only  such  charitable  uses  and 
trusts  as  are  brought  within  the  provisions  of  the  Revised 
Statutes  of  that  State  can  have  validity.  Bascom  v.  Albertson, 
34  N.  Y.  (7  Tiff.)  584 ;  Holmes  v.  Mead,  52  N.  Y.  (7  Sick.)  332. 
So,  the  statute  of  Elizabeth  was  once  held  to  constitute  a  part  of 
the  law  of  Indiana  (McCord  v.  Ochiltree,  8  Blackf.  [Ind.]  15) ; 
but  this  has  subsequently  been  overruled  in  Grimes'  ExWs  v. 
Harmon,  35  Ind.  198. 
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The  "cy  pres"  power,  which  constitutes  the  peculiar  feature 
of  the  English  system,  and  is  exerted  in  determining  gifts  to 
charity  where  the  donor  has  failed  to  define  them,  and  in  framing 
schemes  of  approximation  near  to  or  remote  from  the  donor's 
true  design,  is  said  to  be  un suited  to  our  institutions,  and,  in 
some  of  the  States,  is  held  to  be  a  power  not  to  be  exercised  by 
the  courts.  Beekman  v.  Bonsor,  23  N.  Y.  (9  Smith)  298 ;  Moore 
v.  Moore,  4  Dana  (Ky.),  357 ;  McAuley  v.  Wilson,  1  Dev.  Ch.  (N. 
C.)  276 ;  and  see  Brown  v.  Concord,  33  N.  H.  285  ;  Harvard 
College  v.  Society,  etc.,  3  Gray  (Mass.),  283;  Loring  v.  Marsh, 
27  Law  Rep.  390.  The  doctrine  of  "cypres'1''  in  Pennsylvania 
is,  that  by  which  a  well-defined  charity,  or  one  where  the  means 
of  definition  are  given,  may  be  enforced  in  favor  of  the  general 
intent,  even  where  the  means  or  mode  provided  for  by  the  donor 
fail  by  reason  of  their  inadequacy  or  unlawfulness.  It  is  the 
doctrine  of  approximation,  and  it  is  not  at  all  confined  to  the 
administration  of  charities.  City  of  Philadelphia  v \  G ward's 
Heirs,  45  Penn.  St.  9,  28.  The  prerogative  power  of  the  English 
courts,  as  to  the  doctrine  of  cy  pres,  is  not  within  the  jurisdic- 
tion of  the  United  States  court.  Loring  v.  Marsh,  27  Law  Rep. 
390.  The  English  statutes  of  mortmain  were  not  generally  ex- 
tended to  or  adopted  by  the  American  colonies  (see  Per  in  v. 
Carey,  24  How.  [U.  S.]  465 ;  Beall  v.  Fox,  4  Ga.  404) ;  though 
certain  of  their  provisions  appear  to  have  been  adopted  by  some 
of  the  States.  See  Binney's  App.  626  ;  Jackson  v.  Hammond, 
2  Caines'  Cas.  337. 

§  4.  Jurisdiction,  in  what  court.  The  better  opinion  of  the 
most  eminent  jurists  in  England  and  in  this  country  is,  that  a 
donation  to  charitable  uses  could  be  carried  into  effect,  in  chan- 
cery, without  the  aid  of  the  statute  of  Elizabeth.  Burbank  v. 
WJdtney,  24  Pick.  (Mass.)  146  ;  Preachers'  Aid  Society  v.  Rich, 
45  Me.  552;  see  Baptist  Association  v.  Hart's  Ex'rs,  4  Wheat. 
1.  But  soon  after  the  enactment  of  this  statute,  a  doubt  arose 
as  to  whether  the  court  of  chancery  could  grant  relief  by  original 
bill  in  cases  within  the  statute,  or  whether  the  remedy  was  con- 
fined to  the  proceeding  by  commission  under  the  statute.  The 
doubt  was  finally  settled  in  favor  of  the  jurisdiction  of  the  court 
by  original  bill.  Eyre  v.  Countess  of  Shaftesbury,  2  P.  Wms. 
119  ;  Attorney -General  v.  Newman,  1  Ch.  Cas.  157 ;  2  Story's  Eq. 
Juris.,  §  1147.  In  England,  the  king,  as  parens  patriae,  has  a 
right  to  guard  and  enforce  all  charities  of  a  public  nature,  by 
virtue  of  his  general  superintending  power  over  the  public  inter- 
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ests,  where  no  other  person  is  intrusted  with  that  right.  3  Bl. 
Com.  427  ;  Moggridge  v.  Thackwell,  7  Yes.  35,  83 ;  see  Henser 
v.  Harris,  42  111.  425. 

Where  there  is  a  general  indefinite  purpose  of  charity,  not  fix- 
ing itself  upon  any  particular  object,  the  disposition  and  admin- 
istration of  it  are  in  the  king  by  his  sign-manual.  See  Mills  v. 
Farmer,  1  Meriv.  100.  But  where  the  gift  is  to  trustees,  with 
general  objects,  or  with  some  particular  objects  pointed  out, 
there  the  court  of  chancery  will  take  upon  itself  the  administra- 
tion of  the  charity,  and  execute  it  under  a  scheme  to  be  reported 
by  a  master.  Attorney-General  v.  Wansay,  15  Ves.  231;  Waldo 
v.  Caley,  16  id.  206;  Attorney-General  v.  Price,  17  id.  371;  2 
Story's  Eq.  Juris.,  §  1190  ;  see  Brattleboro  v.  Mead,  43  Vt.  556. 
The  administration  of  charities  is  now  regulated  by  various 
statutes  in  England,  as  they  have  been  amended  from  time  to 
time,  and  Roman  Catholics  and  Jews  are  permitted  to  share  in 
their  benefits.  See  2  Broom  &  Had.  Comm.  (Wait's  Ed.)  80,  81. 
Statutory  provisions  on  the  subject  have  also  been  enacted  in 
the  different  States  of  the  Union,  and  the  statutes  of  the  particu- 
lar State  should  be  consulted.  In  Alabama,  and  perhaps  in 
most  of  the  other  States,  the  court  of  chancery  has  jurisdiction 
over  bequests  to  charitable  uses,  by  virtue  of  its  original  com- 
mon-law powers,  without  claiming  prerogative  powers,  or  invok- 
ing the  aid  of  the  statute  of  Elizabeth.  See  Carter  v.  Belfour, 
19  Ala.  814;  ante, .145,  §  3 ;  Attorney-General  v.  Moore,  4  C.  E. 
Green  (N.  J.),  503. 

§  5.  Charities,  when  void.  It  is  an  established  principle,  that 
trusts  for  charitable  purposes,  equally  with  those  for  individual 
benefit,  must  be  of  a  character  not  prohibited  by  the  policy  of 
the  law.  Thus,  we  have  seen  that  in  England  a  trust  to  promote 
religion  must  not  be  directed  to  what  the  law  calls  a  supersti- 
tious use.  See  ante,  143,  §  2.  But  it  has  been  held  that  there  are 
no  uses  which  can  be  denominated  superstitious  in  the  United 
States.  Gass  v.  Wilhite,  2  Dana  (Ky.),  170;  Methodist  Church  v. 
Remington,  1  Watts  (Penn.),  218.  A  devise  in  remainder  to  the 
"Infidel  Society  in  Philadelphia,  hereafter  to  be  incorporated 
for  the  purpose  of  building  a  hall  for  the  free  discussion  of 
religion,  politics,"  etc.,  was  held  invalid.  Zeissweiss  v.  James, 
63  Penn.  St.  465.  Likewise  a  gift  to  a  church  is  held  invalid, 
where  the  land  is  owned  by  a  business  corporation,  and  has 
never  been  irrevocably  dedicated  to  religious  uses.  Attorney- 
General  v.  Merrimack  Manuf.  Co.,  14  Gray  (Mass.),  586 ;  and 
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see  Hides  v.  Danford,  47  Ind.  223  ;  Craig  v.  Franklin  County, 
58  Me.  479.  So  a  bequest  to  a  religious  society  not  incorporated, 
is  held  void  in  Maryland.  State  v.  Warren,  28  Md.  338.  And  a 
devise  "for  the  propagation  of  the  gospel  in  foreign  lands," 
was  held  void.  Carpenter  v.  Miller's  Executors,  3  W.  Va.  174. 
As  was  also  a  power  of  appointment  "among  such  benevolent, 
religious,  or  charitable  institutions"  as  the  donee  of  the  power 
might  think  proper.  Norris  v.  Thompson,  4  C.  E.  Green  (N.  J.), 
307  ;  S.  C,  5  id.  489.  And  it  is  stated  as  a  general  principle  in 
the  law  of  charities,  that  if  the  charity  be  of  a  general,  indefi- 
nite, and  mere  private  nature,  or  not  within  the  scope  of  the 
statute  of  Elizabeth,  it  will  be  treated  as  utterly  void,  and  the 
property  will  go  to  the  next  of  kin.  2  Story's  Eq.  Juris.,  §  1183; 
and  see  Wood  v.  Cox,  2  M.  &  Craig,  684;  Wheeler  v.  Smith,  9 
How.  (U.  S.)  79;  Aston  v.  Wood,  L.  R.,  6  Eq.  419;  Attorney-Gen- 
eral v.  Soule,  28  Mich.  153.  But  where  a  trust  is  created  for  a 
charitable  use,  it  is  no  objection  to  its  validity  that  it  creates  a 
perpetuity.  Griffin  v.  Graham,  1  Hawk  (N.  C),  131;  Gass  v. 
Wilhite,  2  Dana  (Ky.),  183  ;  see  Hilly ard  v.  Miller,  10  Penn. 
St.  335;  but  see  contra,  Levy  v.  Levy,  33  N.  Y.  (6  Tiff.)  97,  130 ; 
Rose  v.  Rose,  4  Abb.  Ct.  App.  108. 

A  gift  for  "the  poor  orphans  of  the  State  of  North  Carolina" 
has  been  held  good.  Miller  v.  Atkinson,  63  N.  C.  537.  And  so 
of  a  bequest  to  trustees  "  to  be  by  them  applied  for  the  promo- 
tion of  agricultural  or  horticultural  improvements,  or  other 
philosophical  or  philanthropic  purposes,  at  their  discretion." 
Rolch  v.  Emerson,  105  Mass.  431.  So,  of  a  bequest  for  the 
"schooling"  of  the  children  of  a  school  district,  and  for  "the 
poor"  of  a  county  (Henser  v.  Harris,  42  111.  425);  and  a 
bequest  for  the  benefit  of  a  "Friend's  Meeting."  Dexter  v.  Gard- 
ner, 7  Allen  (Mass.),  243.  A  gift  for  the  benefit  or  education  of 
"  the  colored  people  "  of  a  particular  city  or  State  would  seem 
to  be  good.  Ex  parte  Lindley,  32  Ind.  367 ;  Meeting  St.  Bap. 
Soc.  v.  Hale,  8  R.  I.  234  ;  Jackson  v.  Phillips,  14  Allen  (Mass.), 
549  ;  but  see  Needles  v.  Martin,  33  Md.  609.  And  an  unincorpor- 
ated hose  company  was  held  a  charitable  institution.  Thomas 
v.  Ellmaker,  1  Penn.  L.  J.  502.  A  gift  for  the  repair  of  a  tomb 
was  held  valid  {Lloyd  v.  Lloyd,  10  Eng.  Law  &  Eq.  139) ;  though 
it  is  otherwise  of  a  tomb  outside  of  a  church.  Hoare  v.  Osborne, 
L.  R.,  1  Eq.  582.  Where  a  testator  donated  certain  lands  to  a 
particular  church,  and  the  church  built  on  the  lands  was  burned 
down,  it  was  held,  that  his  heirs  could  not  reclaim  the  lands  on 
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the  ground  that  the  trust  had  ceased.  Goode  v.  McPherson,  51 
Mo.  126.  If  a  fund  is  bequeathed  for  several  objects,  some  of 
which  fail  because  not  charitable,  equity  will  divide  the  fund 
equally  among  the  objects  which  are  charitable,  or  may  direct  a 
reference  as  to  the  proportion.  Hoare  v.  Osborne,  L.  R.,  1  Bq. 
585.  A  change  of  name  or  location,  etc.,  of  the  corporation  to 
which  the  gift  is  made  will  not  avoid  the  gift.  Girard  v.  Phila- 
delphia, 7  Wall.  (U.  S.)  1. 

§  6.  Intent  of  donor,  how  ascertained.  Gifts  to  charitable  uses 
are  highly  favored  in  law,  and  will  be  most  liberally  construed 
in  order  to  accomplish  the  intent  and  purpose  of  the  donor ;  and 
trusts  which  cannot  be  upheld  in  ordinary  cases,  for  various 
reasons,  will  be  established  and  carried  into  effect  when  created 
to  support  a  gift  to  a  charitable  use.  See  McGord  v.  0?  Chiltree, 
8  Blackf.  (Ind.)  22;  Winslow  v.  Gummings,  3  Cush.  (Mass.) 
365  ;  Jackson  v.  Phillips,  14  Allen  (Mass.),  539,  550  ;  Henser  v. 
Harris,  42  111.  425  ;  Preachers'  Aid  Society  v.  Rich,  45  Me.  552. 
The  doctrine  of  the  English  cases  is,  that  if  the  general  substan- 
tial intention  of  a  will  is  charity,  the  failure  of  the  particular 
mode,  by  which  the  charity  is  to  be  effected,  will  not  be  allowed 
to  defeat  it ;  but  equity  will  substitute  another  mode  of  devot- 
ing the  property  to  charitable  purposes.  Moggridge  v.  Tliack- 
well,  7  Ves.  36  ;  Mills  v.  Farmer,  1  Meriv.  55.  This  doctrine  is, 
however,  much  broader  than  is  warranted  by  the  American  cases 
on  the  subject.  See  Baptist  Asso.  v.  Hart,  4  Wheat.  1 ;  S.  C,  8 
Pet.  App.  484 ;  Moore  v.  Moore,  4  Dana  (Ky.),  357 ;  Whitman 
v.  Lex,  17  Serg.  &  R.  88 ;  and  see  ante,  145,  §  3. 
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CHAPTER  XXXVIII. 

CHARTER-PARTY. 
ARTICLE  I. 

OF  THE   GENERAL   RULES   OF   LAW   RELATING   TO   CHARTER-PARTIES. 

Section  1.  Definition.  A  charter-party  is  denned  to  be  "a  con- 
tract of  affreightment,  by  which  the  owner  of  a  ship  or  other 
vessel  lets  the  whole  or  a  part  of  her  to  a  merchant  or  other  per- 
son for  the  conveyance  of  goods,  on  a  particular  voyage,  in  con- 
sideration of  the  payment  of  freight."  1  Bonv.  Diet.  259 ;  3 
Kent's  Com.  201.  The  term  is  said  to  be  derived  from  the  fact 
that  the  contract  which  bears  this  name  was  formerly  written  on 
a  card,  and  afterward  the  card  was  cut  into  two  parts  from  top 
to  bottom,  and  one  part  was  delivered  to  each  of  the  parties, 
which  was  produced  when  required,  and  by  this  means  counter- 
feits were  prevented.  lb.  It  is  an  instrument  of  frequent  use 
and  great  importance  among  merchants,  being  usually  effected 
through  a  broker  acting  for  the  ship-owner. 

§  2.  Form  and  contents.  No  special  form  is  required  for  the 
instrument,  and  the  contract  may  even  be  entered  into  by  parol. 
Taggard  v.  Lorlng,  16  Mass.  .336 ;  The  Phoebe,  Ware,  263  ; 
Lldgelt  v.  Williams,  4  Hare,  462 ;  Muggridge  v.  Mmleth,  9 
Mete.  (Mass.)  233.  And  the  rights  and  liabilities  of  the  parties 
to  it  as  regards  a  third  person  are  fixed  when  the  contract  is  com- 
plete, and  are  not  affected  by  a  subsequent  instrument  in  writing. 
Swanton  v.  Reed,  35  Me.  176  ;  see  Webster  v.  Vogel,  62  111.  184. 
It  is  in  accordance  with  modern  usage,  however,  to  have  the  con- 
tract reduced  to  writing  and  properly  evidenced,  though  it  is 
generally  not  under  seal.  See  Hurry  v.  Hurry,  2  Wash.  (C.  C.) 
145  ;  Ward  v.  Green,  6  Cow.  173  ;  Pickering  v.  Holt,  6  Me.  160; 
Ogden  v.  Baker,  18  Johns.  87 ;  Bangs  v.  Lowber,  2  Cliff.  157. 
And  when  the  charter-party  is  in  writing,  parol  evidence  is  not 
admissible  to  vary  its  terms.  Pitkin  v.  Brainerd,  5  Conn.  451; 
The  Ell  Whitney,  1  Blatchf.  (C.  C.)  360;  see  Almgren  v.  Dutllh, 
5  X.  Y.  (1  Seld.)  28.  The  act  of  congress  entitled,  "An  act  to 
provide  for  recording  the  conveyances  of  vessels,"  is  held  not  to 
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extend  to  charter-parties.  The  Golden  Gate,  1  Newb.  Adra.  308; 
Mott  v.  Ruckman,  3  Blatchf.  (C.  C.)  71.  So,  a  writing,  altering 
or  explaining  a  charter-party,  is  not  to  be  considered  a  charter- 
party,  and,  as  such,  liable  to  the  duty,  under  the  act  of  congress 
of  July  6,  1797.    Ashely  v.  Cornwall,  2  Munf.  (Va.)  268. 

The  charter-party  should  properly  contain  the  name  and  ton- 
nage of  the  vessel,  the  name  of  the  captain,  the  names  of  the 
letter  to  freight  and  freighter,  the  place  and  time  agreed  upon 
for  the  loading  and  discharge,  the  price  of  the  freight,  the 
demurrage  or  indemnity  in  case  of  delay,  and  such  other  con- 
ditions as  the  parties  may  agree  upon.  See  Ashburner  v. 
Balchen,  7  N.  Y.  (3  Seld.)  262  ;  Hunter  v.  Fry,  2  Barn.  &  Aid. 
421;  Towlev.  Kettell,  5  Cush.  (Mass.)  18;  Harrison  v.  Wright, 
13  East,  343  ;  1  Pars.  Ship.  &  Adm.  274.  It  should  be  dated 
and  signed;  but  any  material  alteration  or  addition  to  it  after 
signing,  by  a  party  or  his  agent,  or  even  by  a  stranger,  will 
render  it  null  and  void,  although  the  alteration  was  made 
without  any  fraudulent  design.  lb.;  City  of  Boston  v.  Ben- 
son, 12  Cush.  (Mass.)  61 ;  Croockwit  v.  Fletcher,  1  H.  &  IN". 
893;  S.  C,  40  Eng.  Law  &  Eq.  415.  Where  it  is  signed  by  an 
agent  purporting  to  be  such,  as  "A  B,  by  C  D,  agent,"  the 
agent  incurs  no  liability  for  a  breach,  even  though  his  principal 
resides  beyond  seas.  Bray  v.  Kettell,  1  Allen  (Mass.),  80  ;  Des- 
landes  v.  Gregory,  2  El.  &  El.  602  ;  S.  C.  affirmed,  id.  610.  But 
a  charter-party  entered  into  by  A  B,  describing  himself  as  agent 
of  C  D,  and  signed  A  B,  is  held  to  be  the  contract  of  A  B. 
Parker  v.  Winlow,  7  El.  &  Bl.  342.  Where  the  owners  of  a 
vessel  have  no  agent  in  a  foreign  port,  the  master  has  power  to 
make  a  charter-party.  Hurry  v.  Hurry,  2  Wash.  145.  But  the 
master  of  a  vessel  in  the  home  port  cannot  bind  the  owners  per- 
sonally, by  a  charter-party,  without  authority  for  that  purpose. 
Swan  v.  Ruckman,  25  How.  (N.  Y.)  468  ;  see  The  Schooner 
Tribune,  3  Sumn.  144,  149. 

Under  some  forms  of  a  charter-party  the  charterer  becomes  the 
owner  of  the  vessel  chartered  for  the  voyage  or  service  stipulated, 
and  consequently  becomes  subject  to  the  duties  and  responsibil- 
ities of  ownership.  Thus,  if  the  charter-party  let  the  entire  ves- 
sel to  the  charterer,  with  a  transfer  to  him  of  his  command  and 
possession  and  consequent  control  over  its  navigation,  he  will 
generally  be  considered  as  owner  for  the  voyage  or  service  stipu- 
lated. But,  on  the  other  hand,  if  the  charter-party  let  only  the 
use  of  the  vessel,  the  owner  at  the  same  time  retaining  its  com- 
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mand  and  possession  and  control  over  its  navigation,  the  char* 
terer  is  regarded  as  a  mere  contractor  for  a  designated  service, 
and  the  duties  and  responsibilities  of  the  owner  are  not  changed. 
Marcardier  v.  Chesapeake  Ins.  Co.,  8  C ranch,  39,  49;  Palmer  v. 
Grade,  4  Wash.  110  ;  Tuckerman  v.  Brown,  17  Barb.  191  ; 
Drinkwater  v.  Brig  Spartan,  Ware,  149  ;  Donahoe  v.  Kettell,  1 
Cliff.  135  ;  Campbell  v.  Perkins,  8  N.  Y.  (4  Seld.)  430  ;  First 
National  Bank  of  Marquette  v.  Stewart,  26  Mich.  83  ;  Christie 
v.  Lewis,  2  Brod.  &  Bing.  410,  434  ;  Leary  v.  United  States,  14 
Wall.  607.  In  the  first  case  the  charter  party  is  a  contract  for 
the  lease  of  the  vessel ;  in  the  other  it  is  a  contract  for  a  special 
service  to  be  rendered  by  the  owner  of  the  vessel.  lb.;  The  Erie, 
8  Ware,  225  ;  Flushing,  etc.,  Ferry  Co.  v.  United  States,  6  Ct.  of 
CI.  1. 

§  3.  How  construed.  Charter-parties  are  very  often  informal 
instruments,  containing  inaccurate  clauses  and  inconsistent  stip- 
ulations, and  on  this  account  they  must  have  a  liberal  construc- 
tion, such  as  mercantile  contracts  usually  receive,  in  furtherance 
of  the  real  intentions  of  the  parties  and  the  usages  of  trade.  Ray- 
mond v.  Tyson,  17  How.  (U.  S.)  59  ;  Haggles  v.  Bucknor,  1  Paine, 
358  ;  The  Volunteer.  1  Sumn.  551 ;  Certain  Logs  of  Mahogany 
v.  Richardson,  2  id.  589.  The  construction  must  be  on  the 
whole  instrument,  and  due  effect  must  be  given  to  every  clause. 
Clarkson  v.  Edes,  4  Cow.  470  ;  Adams  v.  Homeyer,  45  Mo.  545  ; 
Marquand  v.  Banner,  6  El.  &  Bl.  232;  Belcher  v.  Capper,  4  Man. 
&  G.  502,  541 ;  Dimech  v.  Corlett,  12  Moore,  199  ;  see  Wilson  v. 
Morgan,  30  How.  (N.  Y.)  386  ;  S.  C,  1  Abb.  (N.  S.)  174  ;  4  Rob. 
58  ;  Hooe  v.  Groverman,  1  Cranch,  214.  It  is  held  to  be  a  gen- 
eral rule,  that  words  of  demise  in  a  charter-party  do  not  pass  the 
possession,  if  such  words  are  qualified  and  restrained  by  other 
provisions  in  the  instrument.  Clarkson  v.  Edes,  4  Cow.  470 ; 
Palmer  v.  Grade,  4  Wash.  C.  C.  110;  Christie  v.  Lewis,  2  Brod. 

6  B.  410;  overruling  Button  v.  Bragg,  7  Taunt.  14.  And,  al- 
though the  party  that  mans  the  vessel  is  to  be  generally  consid- 
ered as  in  possession  (see  Holmes  v.  Panenstedt,  5  Sandf.  [N.  Y.] 
97  ;  Morcadier  v.  Chesapeake  Ins.  Co.,  8  Cranch,  49  ;  Bean  v. 
Hogg,  6  Carr.  &  P.  54 ;  S.  C,  10  Bing.  345) ;  yet  this  may  be  re- 
butted by  clear  evidence  to  the  contrary.  Certain  Logs  of  Ma- 
hogany v.  Richardson,  2  Sumn.  589  ;  Lyman  v.  Redman,  23  Me. 
289  ;  see  Newberry  v.  Colmn,  7  Bing.  190  ;  3fcGilvery  v.  Capen. 

7  Gray  (Mass.),  523  ;   Tuckerman  v.  Brown,  17  Barb.  191.    Wher< 
a  master  takes  a  vessel  "on  shares,"  which  is  the  more  frequent 
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practice  at  the  present  day,  he  is,  as  to  all  persons  but  the  actual 
owner,  regarded  as  the  owner,  and  is  entitled  to  all  the  rights 
and  is  liable  to  all  the  duties  of  an  owner  {Thompson  v.  Hamil- 
ton, 12  Pick.  [Mass.]  425  ;  Thomas  v.  Osborn,  19  How.  [U.  S.]  22 ; 
Webb  v  Pierce,  1  Curtis'  C.  C.  104 ;  Williams  v.  Williams,  23 
Me.  17)  ,  but,  as  between  him  and  the  real  owner,  the  earnings, 
when  collected,  are  equally  the  money  of  the  owner  and  the  mas- 
ter, and  the  latter  becomes  a  trustee  of  the  owner's  share.  lb. 

As  instances  of  construction  given  to  particular  provisions 
and  phrases  in  charter-parties,  it  has  been  held  that  the  words 
"charter  and  to  freight  let,"  do  not  imply  a  covenant  that  the 
vessel  is  seaworthy.  Bowie  v.  Wheelwright,  2  Cranch  (C.  C), 
167.  So,  a  covenant  that  the  vessel  "shall  be  kept  tight,  staunch, 
well-fitted  and  tackled  "  for  a  voyage,  contains  no  implied  war- 
ranty of  seaworthiness.  CooJc  v.  Oowan,  15  Gray  (Mass.),  237. 
Where  a  charter-party  contained  the  stipulation,  that  "'Captain 
P.  guarantees  that  the  cargo  shall  insure  at  as  low  a  rate  as  in  an 
A  2  vessel,  any  extra  premium  to  be  deducted  from  the  freight," 
it  was  held  that  this  was  a  contract  to  bind  the  freight,  and  not 
the  owners  personally.  Del  Valle  v.  Souder,  51  Penn.  St.  442. 
In  a  charter-party  granting  "the  whole  tonnage  of  a  vessel, 
except  so  much  thereof  as  may  be  necessary  for  the  accommo- 
dation of  the  officers  and  crew,  and  the  storage  of  provisions, 
water  and  fuel  for  the  same,"  the  term  "  necessary  "  was  held 
not  to  limit  the  owner  to  the  smallest  possible  space  ;  but  that 
the  officers  and  crew  were  to  be  accommodated  according  to  their 
station,  the  character  of' the  vessel,  and  the  nature  of  the  voyage. 
Almgren  v.  Dutilh,  5  N.  Y.  (1  Seld.)  28.  And  the  mere  descrip- 
tion in  a  charter-party  of  a  schooner  as  "of  the  burden  of  190 
tons,  or  thereabouts,"  is  not  a  warranty  ;  and  although  the 
schooner  should  be  of  the  burden  of  only  142  tons,  this  will  not 
vitiate  the  contract,  unless  inserted  for  a  fraudulent  purpose. 
Ashburner  v.  Batcher,  7  N.  Y.  (3  Seld.)  262 ;  and  see  Hunter  v. 
Fry,  2  Barn.  &  Aid.  421 ;  The  Eli  Whitney,  1  Blatchf.  (C.  C.) 
360 ;  Pembroke  Iron  Co.  v.  Parsons,  5  Gray  (Mass.),  589.  A 
clause  in  the  charter-party  requiring  the  vessel  to  "proceed 
from  M  to  C  with  all  possible  dispatch,"  was  held  not  a  condition 
precedent,  but  an  independent  stipulation,  which  gave  the  char- 
terers a  claim  for  damages,  on  failure  of  performance  by  the 
owners.  Bangs  v.  Lowber,  2  Cliff.  157.  A  cruise,  ex  vi  termini, 
imports  a  definite  place  as  well  as  time  of  commencement  and 
termination,  unless  that  construction  is  repelled  by  the  context 
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Where  it  is  not  otherwise  specially  agreed,  a  cruise  begins  and 
ends  in  the  country  to  which  the  ship  belongs  ;  and,  like  a  voy- 
age, it  begins  in  legal  contemplation  when  the  ship  breaks 
ground  for  the  purpose  of  sailing.  The  Brutus,  1  Gall.  526.  A 
"cruise  for  three  months"  means  that  three  months  only  shall 
be  employed  in  cruising,  and  not  that  the  engagement  for  the 
cruise  is  then,  to  all  intents  and  purposes,  to  terminate.  lb. 
"Port  of  destination"  and  "port  of  discharge"  are  not  equiv- 
alent words.  Some  cargo  must  be  unladen  to  make  the  port  of 
destination  the  rjort  of  discharge,  or  there  must  be  an  actual  termi- 
nation of  the  voyage  there.  United  States  v.  Barker,. 5  Mas. 
404.  "Lying  at  a  wharf"  means  floating  in  the  space  of  water 
called  the  dock,  appropriated  to  the  wharf.  Dewees  v.  Adger,  2 
McCord  (S.  C),  105.  A  vessel  has  not  arrived  in  port  until  she 
drops  anchor  or  is  moored.  Gray  v.  Gardner,  n  Mass.  188.  A 
trading  voyage  does  not  include  a  freighting  voyage.  Brown  v. 
Jones,  1  Gall.  477. 

The  charter  may  be  for  a  voyage  or  voyages,  or  for  any  definite 
time.  McGilvery  v.  Capen,  7  Gray  (Mass.),  525  ;  Havelock  v. 
Geddes,  10  East,  555.  Or,  it  may  be  that  no  definite  term  is 
expressed  in  the  contract ;  in  which  case  the  law  implies  a 
reasonable  term,  and  will  require  the  parties  to  regard  the  con- 
tract as  remaining  in  force  during  the  whole  of  any  voyage 
which  is  undertaken  by  the  charterer,  before  reasonable  notice 
of  the  intention  to  terminate  the  lease  is  given  him  by  the  owner. 
Cutler  v.  Winsor,  6  Pick.  (Mass.)  335. 

§  4.  Rights  and  liabilities  of  owners.  It  may  be  stated  gen- 
erally, that  the  common-law  doctrine  of  bailment,  and  common 
carriers,  is  applicable  to  the  general  rights  and  liabilities  of  owner 
and  charterer,  under  the  contract  of  affreightment.  Grade  v. 
Palmer,  8  Wheat.  605.  The  charter-party  usually  provides  for 
the  state  of  the  ship  and  her  repairs,  the  owner  stipulating  that 
she  is  sound,  staunch,  and  altogether  seaworthy,  and  that  he 
will  keep  her  in  repair,  perils  of  the  seas  excepted.  In  the 
absence  of  such  stipulations  from  the  contract,  the  law  would 
probably  make  them.  See  Putnam  v.  Wood,  3  Mass.  481 ; 
Demllers  v.  Bell,  6  La.  Ann.  544 ;  The  Casco,  Dav.  184 ;  Ripley 
v.  Scaife,  5  B.  &  C.  167;  WerJc  v.  Leathers,  1  Woods,  271.  A 
warranty  of  seaworthiness  includes  a  competent  master  and 
crew,  but  not  that  the  vessel  shall  be  such  that  insurance  com- 
panies will  insure  her.  The  Vincennes,  3  Ware,  171.  And 
for  any  detriment  which  the  charterer  may  sustain,  by  reason  of 
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the  unseaworthiness  of  the  ship,  he  will  have  a  valid  claim  for 
indemnity  against  the  owner.  See  Putnam  v.  Wood,  3  Mass. 
481 ;  Lengsfield  v.  Jones,  11  La.  Ann.  624  ;  Christie  v.  Troit,  25 
Eng.  Law  &  Eq.  262  ;  Boggs  v.  Russell,  13  B.  Monr.  (Ky.)  239  ; 
Hinsdell  v.  Weed,  5  Denio,  172.  But  one  rendering  services  to 
a  vessel  which  he  knows  is  chartered  to  and  in  possession  of  a 
third  person,  has  no  claim  against  the  owner.  Pontchartrain 
Co.  v.  Heirne,  2  La.  Ann.  129 ;  and  see  Perry  v.  Osborne,  5 
Pick.  (Mass.)  422 ;  Kimball  v.  Tucker,  10  Mass.  192.  Nor  is  the 
owner  of  a  vessel,  who  lets  her  on  an  agreement  to  receive  a  por- 
tion of  the  net  proceeds,  liable  to  a  shipper  whose  goods  have 
been  lost.  Cutter  v.  Winsor,  6  Pick.  (Mass.)  335.  And  a  vessel 
being  chartered  by  a  minor  does  not  render  the  general  owner 
liable  to  shippers,  the  contract  being  only  voidable  by  the  minor. 
Thompson  v.  Hamilton,  12  id.  425.  So,  where  a  vessel  is  char- 
tered, the  owner  is  not  responsible  for  wharfage  afterward 
incurred.    Philadelphia  v.  Naglee,  1  Ashm.  (Penn.)  37. 

An  action  cannot  be  maintained  by  the  owners  of  one  vessel 
against  the  general  owners  of  another  vessel  for  a  collision  caused 
by  the  fault  of  the  latter  vessel,  where  she  is,  at  the  time  of  the 
injury,  in  the  possession  and  control  of  the  master  as  owner,  pro 
hac  vice,  who  is  sailing  her  "on  shares."  Somes  v.  White,  65  Me. 
542.  And,  in  such  a  case,  the  general  owners  are  not  liable  for 
supplies  furnished  to  the  master  while  sailing  her  "on  shares." 
Tucker  v.  Stimson,  12  Gray,  487 ;  Baker  v.  Huckins,  5  id.  596. 
Nor,  in  such  a  case,  are  the  owners  of  the  vessel  liable  for  goods 
lost  during  the  voyage.  Bowzey  v.  Hodgkins,  55  Me.  98.  Nor 
are  t-hey  liable  for  money  borrowed  by  the  master  to  pay  the  men 
who  worked  to  save  the  vessel,  if  the  charterer  was  bound,  by  his 
contract,  to  return  the  vessel  in  as  good  condition  as  when  re- 
ceived, natural  wear  and  tear  excepted.  National  Bank  of  Mar- 
quette v.  Stewart,  26  Mich.  83. 

§  5.  Rights  and  liabilities  of  charterers.  Generally,  the  hirer 
of  a  vessel  by  a  charter-party  is  bound  to  victual  and  man  her, 
unless  it  appears  by  that  instrument  that  a  different  arrange- 
ment was  intended.  Goodridge  v.  Lord,  10  Mass.  483 ;  see  Hal- 
let  v.  Col.  Ins.  Co.,  8  Johns.  272  ;  W Intire  v.  Bowne,  1  id.  229. 
If  the  general  owner  retains  the  possession,  command  and  navi- 
gation of  the  ship,  and  the  hiring  and  paying  the  master  and 
crew,  and  contracts  to  carry  the  cargo  or  freight  for  the  voyage, 
the  charter-party  is  a  mere  contract  of  affreightment,  and  the 
freighter  is  not  clothed  with  the  character  of  ownership.    lb.; 
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Barnes  v.  Cavaroc,  1  Newb.  Adm.  528 ;  Emery  v.  Hersey,  4  Me. 
407.  But  where  a  vessel  is  let  or  hired,  whether  by  written 
charter  or  parol  contract,  and  the  possession  is  transferred  to  the 
hirer,  and  he  sails  her  at  his  own  expense,  and  has  the  entire 
control,  such  hirer  is  to  be  deemed  the  owner,  for  the  time  being, 
and  as  such,  so  far  as  third  persons  are  concerned,  succeeds  to 
all  the  rights  and  liabilities  of  the  general  owner  {McLellan  v. 
Heed,  35  Me.  172  ;  and  see  Swanton  v.  Reed,  id.  176 ;  Tlie  Golden 
Gate,  1  Newb.  Adm.  308;  First  National  Bank  of  Marquette 
v.  Stewart,  26  Mich.  83). 

Under  a  covenant  in  a  charter-party  to  restore  the  vessel  to  the 
owners,  "dangers  of  the  seas  excepted,"  the  charterer  is  liable  for 
the  value  of  the  vessel  in  case  of  its  destruction  by  an  accidental 
fire  originating  on  board,  such  fire  not  being  one  of  the  dangers 
of  the  seas  within  the  exception.  Airey  v.  Merrill,  2  Curt.  8;  S.  C, 
3  Ware,  215.  So,  where  a  person  charters  a  vessel  for  a  specified 
time  and  agrees  to  return  the  vessel  "  in  as  tight,  staunch  and  good 
condition  as  she  now  is,  reasonable  wear  and  tear  excepted,"  and 
gives  a  bond,  with  surety,  conditioned  for  her  return  at  a  certain 
time  in  good  order;  and  before  the  time  for  her  return  the  vessel  is 
destroyed  in  a  gale  by  the  "act  of  God,"  through  no  fault  or 
negligence  whatever,  the  surety  is  nevertheless  liable  on  his 
bond  in  damages  for  such  non-return.  Steele  v.  Buck,  61  111. 
343  ;  S.  C,  14  Am.  Rep.  60 ;  but  see  Ames  v.Belden,  17  Barb. 
513,  where  it  was  held  that  the  charterer  does  not  undertake  to 
become  an  insurer  against  the  perils  of  the  sea,  or  the  risks  of 
navigation,  and  is  not  liable  if  the  vessel  is  lost  in  a  violent 
storm  without  his  fault.  The  charterer  has  been  held  liable  for 
an  injury  to  the  vessel,  sustained  through  a  deviation  from  the 
voyage  described  in  the  charter-party.  Latson  v.  Sturm,  2  Ben. 
327;  see  Stokely  v.  Smith,  id.  407;  Atkins  v.  Fibre  Disinte- 
grating Company,  id.  381.  And  where  the  use  of  a  vessel  is 
restricted,  as  for  example,  to  be  used  as  a  receiving  barge,  and 
she  is  used  for  transporting,  and  in  such  use  is  lost,  the  defend- 
ants are  liable  in  damages,  independently  of  any  question  of  neg- 
ligence. Beach  v.  Raritan,  etc.,  R.  R.  Co.,  37  AT.  Y.  (10  Tiff.) 
457;  S.  C,  5  Trans.  App.  113. 

If  a  vessel,  sufficient  at  the  commencement  of  the  voyage,  is 
entirely  lost  in   the  course  of  it,  the  hirer  by  a  charter-party 
must  betake  himself  to  another  vessel,  and  the  owner  loses  his 
freight  mone}-.  but  nothing  more,  by  the  contract  of  the  charter 
party.    Kimball  v.  Tucker,   10  Mass.  192.     The  hirer  is  not  at 
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liberty  to  abandon  the  vessel  while  lie  can  keep  her  afloat,  and 
suitably  provided  for  the  employment  and  destination  for  which 
she  was  hired  ;  and  the  owner  must  be  ready  to  pay  all  expenses 
and  damages  necessarily  incurred  for  the  purpose.    lb. 

As  it  regards  compensation  to  the  owner,  the  agreement  may 
be  to  pay  so  much  for  the  whole  ship  in  a  gross  sum,  or  so  much 
for  her  at  a  certain  rate  per  ton.  See  Rea  v.  Burnis,  2  Lev.  124. 
Or,  she  may  be  hired  for  a  particular  sum  by  the  month,  or 
other  determinate  period,  or  for  a  certain  sum  for  every  ton,  bale, 
box,  barrel,  or  parcel  of  goods  put  on  board.  Where  the  char- 
terer agrees  to  pay  so  much  per  ton,  and  a  part  of  his  cargo  is 
lost  by  a  peril  of  the  sea,  and  is,  therefore,  never  carried,  for 
this  part  he  should  pay  no  freight.  1  Pars.  Ship.  &  Adm.  293  ; 
Sagward  v.  Stevens,  3  Gray  (Mass.),  97  ;  see  Post  v.  Robertson,  1 
Johns.  24  ;  Sturgis  v.  Gairdner,  2  Brev.  (S.  C.)  233;  Cook  v.  Jen- 
nings, 7  Term  R.  385  ;  Weston  v.  Minot,  3  Woodb.  &  M.  436.  So, 
if  through  a  failure  in  the  due  equipment  of  the  vessel,  the 
charterer  does  not  use  her,  he  is  not  bound  to  pay  any  freight ; 
but  if  he  actually  uses  her,  he  must  pay  the  freight,  and  then 
has  his  remedy  on  the  charter-party  for  damages  sustained  by 
reason  of  the  deficiency  in  her  equipment.  Hamlock  v.  Geddes, 
19  East,  555.  In  the  absence  of  any  express  stipulation  to  the 
contrary,  the  charterer  may  carry  the  goods  of  others  for  what- 
ever he  can  get.  See  Micliinson  v.  Begbie,  6  Bing.  190.  But  he 
must  pay  for  all  the  space  and  burden  which  he  hires ;  that  part 
of  the  freight  money  paid  for  unoccupied  space  or  burden  being 
called  "dead  freight,"  1  Pars.  Ship.  &  Adm.  292  ;  Hunter  v.  Fry, 
2  B.  &  Aid.  4-21;  Grag  v.  Carr,  L.  R.,  6  Q.  B.  521,  544  ;  Duffie  v. 
Hayes,  15  Johns.  327.  There  is,  however,  no  lien  for  dead  freight. 
Kerf  or  d  v.  Mondel,  5  H.  &  N.  931 ;  Bailey  v.  Jbamon,  3  Gray 
(Mass.),  92 ;  see  Gray  v.  Carr,  L.  R.,  6  Q.  B.  521. 

A  charterer  who  agrees  to  furnish  a  full  cargo,  and  who  fur- 
nishes a  part  of  it,  and  then  refuses  to  deliver  the  remainder  be- 
cause the  cargo  could  not  all  be  put  on  board  without  employing 
lighters,  which  he  refused  to  do,  is  liable  for  full  freight,  as  the 
terms  of  the  charter-party  required  him  to  employ  lighters  if 
necessary.    Nelson  v.  Odiorne,  45  N.  Y.  (6  Hand)  489. 

If  two  voyages,  outward  and  homeward,  are. contemplated  in 
a  charter-party,  and  the  vessel  is  lost  on  the  latter  voyage, 
freight  may  be  recovered  for  the  former  {Coffin  v.  Storer,  5  Mass. 
252 ;  The  Erie,  3  Ware,  225) ;  but  where  a  vessel  is  chartered  for 
a  gross  sum,  payable  on  the  delivery  of  her  cargo  at  a  foreign 
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port,  and  in  consequence  of  a  blockade  of  the  port  of  destination, 
she  is  compelled  to  return  home  with  her  cargo,  no  freight  is 
due  under  the  charter-party.  Burrill  v.  Cleeman,  17  Johns.  72  ; 
see  Ogden  v.  Barker,  18  id.  87  ;  Palmer  v.  Lorillard,  16  id.  348. 

The  rights  of  a  charterer  are  held  subordinate  to  those  of  a 
mortgagee  of  the  vessel.  Judson  v.  Easton,  1  N.  Y.  S.  C.  (T.  & 
C.)  598;  S.  C.  affirmed,  58  N.  Y.  (13  Sick.)  664. 

§  6.  Demurrage  and  lay  days.  Precision  and  punctuality  are 
necessary  in  all  maritime  transactions  ;  hence  it  is  that  if  either 
party  be  not  ready  for  loading  the  ship  at  the  appointed  time, 
the  other  party,  if  he  be  the  charterer,  may  seek  another  ship, 
or,  if  he  be  the  owner,  another  cargo.  Weisser  v.  Maitland,  3 
Sandf.  (N.  Y.)  318 ;  Soames  v.  Lonergan,  2  Barn.  &  C.  564  ;  Pope 
v.  Bavidge,  10  Exch.  73  ;  S.  C.,  28  Eng.  Law  &  Eq.  569.  It  is  the 
duty  of  the  charterer  to  load  and  unload  with  all  reasonable  dis- 
patch, and  in  order  that  he  may  do  so,  the  owner  must  furnish 
him  all  reasonable  facilities.  For  non-performance  of  these  ob- 
ligations, on  either  side,  the  party  injured  may  have  his  remedy, 
without  any  express  stipulations  for  it  in  the  contract.  See  Clen- 
daniel  v.  Tuckerman,  17  Barb.  184 ;  Morse  v.  Pesant,  3  Abb. 
Ct.  App.  (JST.  Y.)  321 ;  S.  C,  2  Keyes,  16;  Bixby  v.  Bennett,  3 
Daly  (N.  Y.),  225,  232 ;  Sweeting  v.  Darlliez,  25  Eng.  Law  &  Eq. 
326.  Provision  is,  however,  usually  made  for  all  obligations  of 
this  kind  under  the  name  of  demurrage ;  which,  properly  so- 
called,  is  the  compensation  provided  for  in  the  contract  of 
affreightment,  for  the  detention  of  the  vessel  beyond  the  time 
agreed  on  for  loading  or  unloading.  Fisher  v.  Abeel,  66  Barb. 
(N.  Y.)  381  ;  S.  C,  44  How.  433  ;  but  see  Gray  v.  Carr,  L.  R.,  6 
Q.  B.  522,  544.  And  where  there  is  an  express  contract  about 
demurrage  the  parties  are  held  strictly  to  its  terms  [Francesco  v. 
Massey,  L.  R.,  8  Exch.  101 ;  S.  C,  4  Eng.  Rep.  475) ;  and,  in  gen- 
eral,  no  excuse  is  available  for  delay,  though  without  the  fault 
of  the  party,  if  that  is  not  stipulated  in  the  contract.  Cross  v. 
Beard,  26  K  Y.  (12  Smith)  85  ;  Wiles  v.  N.  Y.  Central  &  Hud,* 
son  River  R.  R.  Co.,  4  N.  Y.  S.  C.  (T.  &  C.)  264 ;  S.  C,  2  Hun, 
109 ;  see  TJie  Hyperions  Cargo,  2  Lowell,  49.  Sometimes  it  is 
provided  that  if  the  ship  be  not  ready  on  a  day  named,  the  char- 
terer shall  be  allowed  so  much  for  every  day's  delay.  But  more 
frequently  it  is  provided  that  the  charterer  may  have  so  many 
days  to  load  and  unload  the  cargo,  called  lay  days,  and  that  he 
may  detain  the  ship  longer,  if  he  will  pay  so  much  for  each  ad- 
ditional day,  or  that   if  he   detain   her  longer,  he  shall  pay  sc 
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much.  The  extra  days  beyond  the  lay  days  are  called  days  of 
demurrage.  See  Brown  v.  Ralston,  9  Leigh  (Va.),  532  ;  La- 
combe  v.  Wain,  4  Binn.  (Perm.)  299.  As  a  general  rule,  lay 
days  do  not  commence  until  the  vessel  has  arrived  at  the  usual 
place  for  unloading.  Rome  v.  Smith,  10  Bosw.  (N.  Y.)  268  ; 
Kelt  v.  Anderson,  10  Mees.  &  Wels.  498  ;  Brereton  v.  Chap- 
man, 7  Bing.  559  ;  see  Gibbens  v.  Bulsson,  1  Bing.  N.  C.  283  ; 
see  Thus  v.  Byers,  L.  R.,  2  B.  D.  244.  But  the  parties  may 
stipulate  as  they  please  in  regard  to  the  time  they  shall  com- 
mence. Jackson  v.  Galloway,  5  Bing.  N.  C.  71.  Sunday  is  in- 
cluded in  the  computation  of  the  lay  days  at  the  port  of  discharge 
{Brown  v.  Johnson,  10  M.  &  W.  331) ;  in  the  absence  of  a  special 
usage  to  the  contrary  (lb.) ;  or,  unless  the  law  of  the  country 
prohibits  working  on  Sundays  or  holidays,  in  which  case  they 
will  be  excluded.  Cochran  v.  Retberg,  3  Esp.  121 ;  Brooks  v. 
Minium,  1  Cal.481 ;  see  Field  v.  Chase,  Hill  &  Denio,  50  ;  S.  C, 
3  N.  Y.  Leg.  Obs.  8.     See  ante,  54. 

Where  the  charter-party  provides  for  demurrage  at  a  specified 
rate  for  delay  caused  by  the  charterer,  and  by  the  custom  of  the 
trade  the  vessel  is  bound  to  deliver  at  different  places  in  the  same 
port,  if  required,  no  demurrage  can  be  recovered  for  delay  in 
getting  from  one  place  to  the  other,  caused  by  the  weather,  nor 
for  the  detention  of  Sundays.  The  Mary  E.  Taber,  1  Ben.  105. 
So,  a  clause  in  the  charter  that  "during  obstruction  of  the  navi- 
gation by  ice,  the  lay  days  are  not  to  be  counted,"  is  held  to 
apply  to  such  obstruction  as  prevents  the  lading  of  the  vessel, 
as  well  as  to  such  as  prevents  her  going  to  sea.  Ladd  v.  Wilson, 
1  Cranch  (C.  C),  293.  And  generally,  it  has  been  held  that  a 
covenant  in  a  charter-party  to  pay  for  demurrage  applies  only 
to  a  voluntary  detention,  and  not  to  a  detention  by  capture, 
embargo,  or  compulsion  of  any  kind.  Douglas  v.  Moody,  9 
Mass.  548  ;  but  see  Duff  v.  Lawrence,  3  Johns.  Cas.  162  ;  Ran- 
dall v.  Lynch,  12  East,  179 ;  Taylor  v.  Clay,  9  Q.  B.  713 ;  Leer 
v.  Yates,  3  Taunt.  386. 

Where  a  master  of  a  vessel  runs  her  on  shares,  pays  all 
expenses  and  has  entire  control  of  her  course  of  employment, 
and  makes  all  contracts  with  regard  to  the  same  in  his  own  name 
and  on  his  own  behalf,  he  is  pro  hac  vice  owner  of  the  vessel, 
and  can  maintain  an  action  in  his  own  name  for  damages  in  the 
nature  of  demurrage.     Wordin  v.  Bemis,  32  Conn.  268. 

Where  a  charter-party,  by  which  bills  of  lading  are  to  be 
taken  in  payment  of  the  charter  money,  allows  lay  days  to  the 
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charterer,  and,  on  arrival  of  the  vessel  at  its  destination,  no  one 
appears  to  receive  the  cargo,  the  master  is  not  bound  to  sell 
the  cargo  until  after  the  expiration  of  the  lay  days,  but  may  in 
the  meantime  keep  it  in  the  ship.  And  in  such  case  the  char- 
terers are  liable  for  demurrage,  for  the  time  necessarily  taken  to 
unload  the  vessel,  after  a  sale  of  the  cargo  by  the  master.  Bob- 
bins v.  Codman,  4  E.  D.  Smith  (N.  Y.),  315. 

§  7.  Lien  of  a  chartered  ship  for  freight.  The  owner  of  a  ship 
has,  by  the  general  rules  of  law,  a  lien  on  the  cargo  for  his 
freight,  although  the  vessel  may  be  hired  to  another,  provided 
he  continues  in  the  actual  or  constructive  possession  and  control 
of  it.  But  if  he  part  with  his  possession  to  a  charterer,  the  lat 
ter  is  considered  as  the  owner  for  the  voyage,  and  the  formei 
has  no  lien  for  the  freight.  Lander  v.  Clark,  1  Hall  (N.  Y.), 
355  ;  Drinkwaler  v.  Brig  Spartan,  Ware,  149  ;  Clarkson  v. 
Mies,  4  Cow.  470  ;  Palmer  v.  Grade,  4  Wash.  110  ;  Pickman  v. 
Woods,  6  Pick.  (Mass.)  248  ;  Belcher  v.  Capper,  4  Man.  &  Gr. 
502.  And  in  the  case  first  mentioned,  the  lien  of  the  owner  may 
be  considered  as  having  been  waived,  without  express  words  to 
that  effect,  if  there  are  stipulations  in  the  charter-party  incon- 
sistent with  the  exercise  of  the  lien,  or  when  it  can  fairly  be 
inferred  that  the  owner  meant  to  trust  to  the  personal  responsi- 
bility of  the  charterer.  Raymond  v.  Tyson,  17  How.  (U.  S.)  53, 
60.  A  charterer,  if  he  chooses,  may  carry  goods  for  others,  and 
as  owner  pro  hao  vice,  he  has  a  lien  on  these  goods  for  the 
freights  payable  to  him.  Lander  v.  Clark,  1  Hall  (N.  Y.),  355. 
And  if  the  freight  is  paid  to  the  master,  who  delivers  it  to  the 
general  owner,  the  master  will  be  liable  in  an  action  brought 
against  him  by  the  charterer,  for  money  had  and  received.  lb. ; 
see  Shaw  v.  Thompson,  Olcott's  Adm.  144.  On  the  other  hand, 
if  the  original  owner  is  in  possession  of  the  ship,  his  contract 
then  is  to  carry  the  goods  of  the  charterer  for  the  money  to  be 
paid  him.  He  has  a  lien  on  the  cargo  for  his  freight,  and  pay- 
ment to  the  charterer  by  a  shipper  who  puts  goods  on  board  will 
be  no  defense  to  an  action  by  the  owner.  Ruggles  v.  Buckner, 
1  Paine  (C.  C),  358 ;  Clarkson  v.  Edes,  4  Cow.  470.  Though 
payment  to  the  owner  would,  in  such  a  case,  be  a  good  defense 
to  an  action  against  that  shipper  by  the  charterer.  Holmes  v. 
Pavenstedl,  5  Sandf.  (N.  Y.)  97  ;  Mactaggert  v.  Henry,  3  E.  I). 
Smith  (N.  Y.),  390. 

Where  certain  goods  shipped  abroad  were  sold  at  an  interme 
diate  port,  and  the  proceeds  applied  to  the  payment  of  freight 
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under  the  charter-party,  it  was  held  that  such  goods  were  not 
subject  to  a  lien  for  the  charter  money  due,  on  arriving  at  the 
ultimate  port  of  destination.     Salem?  s  Cargo,  1  Sprague,  389. 

Stipulations  in  a  charter-party  requiring  the  delivery  of  the 
cargo  within  reach  of  the  ship's  tackle,  and  providing  that  the 
balance  of  the  charter  money  remaining  unpaid  on  the  termina- 
tion of  the  homeward  voyage  shall  be  "payable,  one-half  in 
five  and  one-half  in  ten  days  after  discharge"  of  the  cargo,  were 
held  not  inconsistent  with  the  right  of  the  owner  to  retain  the 
cargo  for  the  preservation  of  the  lien.  The  Kimball,  3  Wall. 
37  ;  2  Cliff.  4. 

§  8.  Actions  for  charter  money,  etc.  It  is  the  duty  of  the  mas- 
ter of  a  chartered  vessel,  on  failure  of  the  charterer  to  furnish  a 
cargo,  as  agreed,  to  use  all  ordinary  means  and  diligence  to 
secure  another  cargo  ;  and  his  neglect  to  do  this  will  not  be  al- 
lowed to  enhance  the  damages  in  an  action  by  the  owner  against 
the  charterer  for  the  breach  of  contract.  Murrell  v.  Whiting,  32 
Ala.  54.  And  where  suit  was  brought  to  recover  freight  money 
on  the  charter  of  a  vessel,  and  it  appeared  on  the  trial  that  the 
master  wrongfully  refused  to  permit  the  vessel  to  be  laden,  it 
was  held  that  the  damage  thus  sustained  by  the  charterer  ought 
to  be  deducted  from  the  freight.  Parsons  v.  Ogden,  4  Blatchf. 
(C.  C.)  99.  So,  in  an  action  on  a  charter-party,  to  recover  the 
price  agreed  upon  for  the  use  of  the  vessel,  the  defendant  may 
give  evidence  of  fraudulent  representations  by  the  plaintiff,  as 
to  the  burden  or  capacity  of  the  vessel,  in  mitigation  or  satisfac- 
tion of  the  plaintiff's  demand.  Johnson  v.  Mlln,  14  Wend.  195. 
Such  evidence  does  not  infringe  the  rule  of  law  that  a  written 
contract  cannot  be  varied  or  enlarged  by  parol  proof.  lb.  But, 
in  an  action  by  a  shipper  against  the  general  owner  of  a  vessel, 
for  the  non-delivery  of  the  goods  shipped,  to  which  the  defense 
was,  that  the  vessel  had  been  chartered  for  the  voyage,  the  plain- 
tiff offered  the  testimony  of  the  charterer  to  prove  that,  by  an 
agreement  between  the  defendant  and  himself,  the  voyage  was 
to  be  conducted  on  different  principles  from  those  stated  in  the 
charter-party ;  and  it  was  held,  that  such  testimony  was  inad- 
missible.   Pitkin  v.  Brainerd,  5  Conn.  451. 

In  an  action  for  the  breach  of  a  contract  to  furnish  freight  to  a 
steamboat,  the  plaintiff  is  entitled  to  recover  only  the  actual  loss 
suffered  from  the  breach.  But,  to  show  that  such  loss  was  less 
than  the  profits  that  would  have  been  made  under  the  contract,  the 
b  urden  of  proof  is  on  the  defendant.  Utter  v.  Chapman,  43  Cal.  279. 
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The  agent  of  the  owner  chartered  a  ship  in  his  own  name,  to 
the  defendants,  without  mentioning  the  name  of  the  principal. 
In  an  action  by  the  owner,  for  the  freight  agreed  to  be  paid  in 
the  charter-party,  it  was  held,  that  he  might  show  by  extrinsic 
evidence,  that  he  was  the  principal  in  the  contract,  and  recover. 
Brooks  v.  Minturn,  1  Cal.  481 ;  but  see  Humble  v.  Hunter,  12 
Q.  B.  310  ;  S.  C,  17  L.  J.,  Q.  B.  350. 

If  there  is  a  defect  in  the  ship  by  which  she  becomes  disabled, 
even  though  it  may  not  be  apparent  upon  examination,  the 
owner  cannot  recover  the  charter  money,  and  he  will  be  liable  for 
damages  occasioned  by  the  defect.  Meek  v.  Leathers,  1  Woods, 
271. 

§  9.  Dissolution  of  charter-party.  Charter-parties,  like  all 
other  contracts,  may  be  dissolved  by  the  agreement  of  the  parties 
who  make  them.  See  Goss  v.  Nugent,  5  B.  &  Ad.  58.  Or,  they 
may  be  dissolved  for  the  parties,  against  their  will ;  as  if  war  be 
declared  by  the  countiy  to  which  a  ship  belongs  against  one  to 
which  it  was  about  to  carry  a  cargo,  this  declaration  of  war 
renders  all  commercial  intercourse  illegal,  and  thereby  annuls 
all  obligation  to  carry  that  cargo.  Palmer  v.  Lorillard,  16 
Johns.  348;  Avery  v.  Bowden,  5  El.  &  Bl.  714;  S.  C,  6  id. 
953 ;  Barker  v.  Hodgson,  3  M.  &  S.  267  ;  Brown  v.  Delano, 
12  Mass.  370;  Barrick  v.  Baba,  2  C.  B.  (N.  S.)  563.  In  a  case 
of  much  importance,  where  this  point  was  carefully  con- 
sidered, a  distinction  is  made  between  a  law  which  renders 
the  performance  uulawful  altogether,  and  one  which  merely 
suspends  the  performance,  without  condemning  the  subject 
of  the  contract.  If  the  trade  between  this  country  and  any 
other  be  wholly  interdicted,  or  partially  so,  in  relation  to  par- 
ticular articles  ;  or  if,  after  the  contract  to  carry  goods  from  this 
to  that  other  country,  war  should  break  out  between  them,  the 
subject-matter  of  the  contract  becomes  unlawful ;  the  prohibition 
acts  directly  upon  it,  and  forbids  the  performance.  But,  in  the 
case  of  a  temporary  restraint  upon  the  performance  of  the  con- 
tract, the  subject-matter  of  it  is  not  declared  to  be  unlawful,  but 
it  is  not  permitted  to  be  performed  for  the  present.  Here  the 
rule  applies,  that  if  a  law  forbids  performance  of  a  contract  in 
part  only,  he  who  is  bound  by  it  must  still  perform  what  he 
lawfully  may.  In  the  case  of  an  embargo,  for  example,  the  ship- 
owner is  disabled  from  commencing  his  voj7age  at  the  specified 
time,  but  he  is  bound  to  go  when  the  prohibition  is  removed. 
Washington,  J.,  in  Odlin  v.  Ins.  Co.  of  Penn.,  2  Wash.  (C.  C.) 
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312,  317 ;  and  see  Richardson  v.  Maine  Ins.  Co.,  6  Mass.  102, 
111.  As  an  embargo  merely  suspends  the  contract,  so  a  lowness 
of  water  which  prevents  a  vessel  reaching  the  port,  has  the  same 
operation.  Schelizzi  v.  Berry,  4  El.  &  Bl.  873 ;  S.  C. ,  30  Eng.  Law 
&  Eq.  312.  Detention  by  the  close  of  navigation,  which  is  the  act 
of  God,  or  vis  major,  not  accompanied  by  any  accident  or  injury 
to  the  vessel,  does  not  have  the  effect  to  terminate  or  dissolve  a 
contract  of  affreightment.  The  owner  or  master  of  the  vessel  is 
not  absolved  from  his  liability  to  the  shipper,  nor  can  the  latter 
demand  his  goods,  free  of  freight,  on  account  of  the  detention. 
Parsons  v.  Hardy,  14  Wend.  215  ;  Allen  v.  Mercantile  Mut.  Ins. 
Co.,  44  N.  Y.  (5  Hand)  437;  S.  C,  4  Am.  Rep.  700.  Nor  is  the 
contract  determined  by  the  unlawful  seizure  of  the  vessel  by  a 
stranger  (Muggridge  v.  Eveleth,  9  Mete.  [Mass.]  233) ;  nor  by  a 
blockade  of  the  home  port.  Ogden  v.  Barker,  18  Johns.  87; 
Stoughton  v.  Bappalo,  3  Serg.  &  R.  559.  But  a  blockade  of  the 
port  of  destination  dissolves  the  charter  party,  and  all  claim  for 
freight  under  it  is  gone.  The  Tutela,  6  Rob.  Adm.  117;  Scott  v. 
Libby,  2  Johns.  336. 
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CHAPTER  XXXIX. 

CHATTEL  MORTGAGES. 

TITLE  I. 

OF  CHATTEL  MOKTGAGES  IN  GENERAL. 

ARTICLE  I. 

NATUBE  AND   EEQUISITES   OF,    AND   RIGHTS  AND   LIABILITIES  OF 

PARTIES   TO. 

Section  1.  Nature  and  definition.  A  mortgage  is  the  convey- 
ance of  real  or  personal  estate  tor  the  security  of  a  debt  by  way 
of  pledge,  and  to  become  void  upon  its  payment.  Goddard  v. 
Coe,  55  Me.  385.  In  this  chapter  it  is  proposed  to  treat  only  of 
mortgages  of  personal  estate,  or  such  as  are  generally  known  as 
chattel  mortgages.  And  a  chattel  mortgage  is  described  to  be  a 
present  transfer  of  the  title  to  the  property  mortgaged,  sub- 
ject to  be  defeated  on  payment  of  the  sum  or  instrument  it 
is  given  to  secure.  In  default  of  performance  by  the  mortgagor 
of  the  condition,  the  title  of  the  mortgagee  becomes  absolute. 
Parsfiall  v.  Eggert,  54  N.  Y.  (9  Sick.)  18 ;  Miner  v.  Judson,  2 
Hun  (N.  Y.),  441;  S.  C.,5N.  Y.  S.  C.  (T.  &  C.)  46  ;  Mowry  v.  Wood, 
12  Wis.  413;  Wright  v.  Ross,  36  Cal.  309;  Doak  v.  Bank  of  the 
State,  6  Ired.  (N.  C.)  L.  309.  A  mortgage  is  essentially  a  security 
for  a  debt,  and  when  no  debt  exists,  a  mortgage  is  impossible. 
West  v.  Hendrix,  28  Ala.  226  ;  Robinson  v.  Farelly,  16  id.  472. 
Delivery  of  the  possession  of  the  chattel  to  the  mortgagee  is  not 
essential,  either  to  create  or  to  support  the  title  in  him.  lb.; 
Homes  v.  Crane,  2  Pick.  (Mass.)  610 ;  Hickman  v.  P  err  in,  6 
Cold.  (Tenn.)  135;  Langdon  v.  Buel,  9  Wend.  80;  but  see 
Bonsey  v.  Amee,  8  Pick.  236  ;  Carrington  v.  Smith,  id.  419.  An 
instrument  of  sale  of  chattels,  given  as  security  for  the  payment 
of  loaned  money,  is  a  chattel  mortgage.  Carpenter  v.  Snelling^ 
97  Mass.  452 ;  Scott  v.  Henry,  13  Ark.  112 ;  see  Bissell  v.  Hop- 
kins, 3  Cow.  166.  So  an  agreement  containing  a  stipulation  that 
one  of  the  parties  to  it  is  to  have  a  lien  upon  certain  property  of 
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the  other  as  security  for  the  payment  of  a  debt,  is  held  to  oper- 
ate as  a  mortgage.  Whiting  v.  Eiclielberger,  16  Iowa,  422; 
Yenni  v.  McNamee,  45  N.  Y.  (6  Hand)  614.  And  an  instru- 
ment by  which  one  person  agrees  to  sell,  and  another  person 
to  purchase  certain  personal  property  at  a  specified  price,  and 
that  the  vendor  shall  have  a  lien  upon  the  property  till  the 
purchase  price  is  paid,  has  been  held  to  be  in  the  nature  of  a 
chattel  mortgage.  Dunning  v.  Stearns,  9  Barb.  630  ;  but  see 
contra,  Barrett  v.  Mason,  7  Ark.  253.  Numerous  illustrations 
as  to  what  instruments  and  agreements  have  been  held  chattel 
mortgages  by  the  courts,  will  occur  in  subsequent  sections. 

§  2.  Distinctions  between  a  pledge  and  a  conditional  sale.  One 
point  of  distinction  between  a  chattel  mortgage  and  a  pledge  is, 
that  by  the  former,  the  whole  legal  title  passes  conditionally  to 
the  mortgagee,  and  becomes  absolute,  if  the  goods  are  not 
redeemed  at  the  time  stipulated  ;  but,  in  a  pledge,  a  special 
propert}^  only  passes  to  the  pledgee,  the  general  property  remain- 
ing in  the  pledgor.  Patchin  v.  Pierce,  12  Wend.  61  ;  Brown  v. 
Bement,  8  Johns.  96;  Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  449; 
Barfield  v.  Cole,  4  Sneed  (Tenn.),  465  ;  Badlam  v.  Tucker,  1  Pick. 
(Mass.)  389  ;  Evans  v.  Darlington,  5  Blackf.  (Ind.)  320 ;  Broioncll 
v.  Hawkins,  4  Barb.  491 ;  Wood  v.  Dudley,  8  Vt.  435  ;  Sims  v. 
Ganjield,  2  Ala.  555.  Another  distinction  is,  that  in  the  case  of 
a  pledge,  the  property  must  be  delivered  to  the  pledgee.  This 
is  of  the  very  essence  of  a  pledge.  Brownell  v.  Hawkins,  4 
Barb.  491 ;  Eastman  v.  Avery,  23  Me.  248.  But  it  is  not  abso- 
lutely necessary  that  possession  should  accompany  a  chattel 
mortgage.     See  ante,  165,  §  1. 

It  is  proper  to  observe,  however,  in  this  place,  that  although 
possession  is  essential  to  a  pledge,  the  possession  may  be  accord- 
ing to  the  nature  of  the  subject.  Wilson  v.  Little,  2  N.  Y.  (2 
Comst.)  443 ;  see  Russell  v.  Scudder,  42  Barb.  31  ;  Martin  v. 
Heed,  11  C.  B.  (N.  S.)  730;  Donald  v.  Suckling,  L.  "R,,  1  Q.  B. 
587.  And  where  the  property  is  not  capable  of  manual  delivery 
and  possession,  as  in  the  case  of  shares  in  an  incorporated  com- 
pany, a  pledge  may  be  created  by  a  written  transfer  thereof;  and 
the  transaction  may  be  a  pledge  instead  of  a  mortgage,  although 
the  legal  title  passes  to  the  creditor.  Wilson  v.  Little,  2  N.  Y. 
(2  Comst )  443.  The  transfer  of  the  legal  title  is  not  in  any  case 
inconsistent  with  a  pledge,  if  the  debtor  has  a  right  to  the  restor- 
ation of  the  property,  on  payment  of  the  debt  at  any  time 
although  after  it  falls  due.  lb.     The  plaintiff  transferred  to  the 
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defendants,  on  the  books  of  the  corporation,  fifty  shares  of  stock 
in  the  New  York  and  Erie  Railroad  Company.  The  transfer 
was  absolute  in  its  terms.  At  the  same  time  the  plaintiff  gave  to 
the  defendant  his  note  for  $2,000  borrowed  money,  and  in  the 
note  it  was  stated  that  the  stock  was  deposited  as  collateral 
security.  This  was  held  to  be  a  pledge,  and  not  a  mortgage  of 
the  stock.  lb.  A  creditor  having  personal  property  pledged  to 
him  by  his  debtor  as  security  for  the  debt,  cannot  sell  the  same 
until  he  has  first  demanded  payment  of  the  debtor.  And  the 
rule  is  the  same,  although  the  debt  is  payable  presently  and 
without  demand,  and  although  by  the  terms  of  the  pledge,  the 
creditor  may  sell  at  public  or  private  sale,  without  giving  notice 
to  the  debtor.  lb. 

One  who  has  a  contract  for  a  pledge,  which  is  ineffectual  by 
reason  of  the  non  delivery  of  the  goods,  may  procure  a  subse- 
quent delivery  of  them,  and  thus  render  the  pledge  valid,  even 
as  against  an  intermediate  creditor.  Par  shall  v.  Eggert,  54  N. 
Y.  (9  Sick.)  18. 

If  A  gives  to  B  an  absolute  bill  of  sale  of  property,  and  delivers 
possession  to  him,  and  B  gives  to  A  a  writing  of  defeasance,  the 
transaction  constitutes  a  mortgage  and  not  a  pledge.  Williams 
v.  Poser,  7  Mo.  556 ;  see  Barrow  v.  Paxton,  5  Johns.  (N.  Y.) 
258.  And  an  instrument  in  writing,  by  which  the  owner  of  per- 
sonal property  turns  it  out  as  "security"  for  a  debt  which  he 
contracts,  and  by  the  terms  of  which  it  appears  to  have  been 
contemplated  that  the  property  should  remain  in  the  possession 
of  the  owner,  is  to  be  treated  as  a  mortgage,  and  not  as  a  pledge. 
Coty  v.  Barnes,  20  Vt.  78.  But  where  property  is  delivered  by 
the  owner  to  a  creditor  in  security  for  a  debt,  and  an  instrument 
is  executed  by  the  debtor,  by  which  he  agrees  that  if  he  does 
not  return  by  a  certain  time  to  pay  the  debt,  the  creditor  may 
dispose  of  the  property  to  pay  the  demand,  this  is  a  pledge  of 
the  property,  and  not  a  mortgage.  Brownell  v.  Hawkins,  4 
Barb.  491.  Though  it  is  otherwise,  if  there  is  an  absolute  appro- 
priation of  the  property,  after  a  given  time,  to  the  creditor,  in 
case  the  debt  is  not  paid.  Thus,  where  a  debtor  delivered  to 
his  creditor  a  watch  and  chain,  at  the  same  time  executing  and 
delivering  to  the  creditor  an  instrument  expressed  as  follows  : 
"  I  hereby  agree  to  give  up  all  claim  to  the  watch,  etc.,  if  all 
claims  due  to  you  from  me  are  not  paid  by"  a  specified  date  ; 
it  was  held  that  this  was  a  mortgage,  and  not  a  pledge.  Buna- 
cleugh  v.  Poolman,  3  Daly  (N.  Y.),  236.    So,  an  instrument 
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giving  security  upon  a  chattel,  for  the  payment  of  a  debt  on  a 
future  day,  providing  for  the  continuance  of  the  debtor's  pos- 
session until  that  day,  and,  on  non-payment  of  the  debt,  author- 
izing the  creditor  to  take  possession,  is  a  mortgage,  and  not  a 
pledge,  although  the  words  used  are,  "  I  hereby  pledge  and  give 
a  lien  on,"  etc.  Langdon  v.  Buel,  9  Wend.  80.  See  also,  as  to 
the  distinction  between  a  chattel  mortgage  and  a  pledge,  Jones 
v.  Smith,  2  Vesey,  Jr.  378  ;  Par  shall  v.  Eggert,  54  N.  Y.  (9  Sick.) 
18;  Wright  v.  Boss,  36  Cal.  414  ;  Heyland  v.  Badger,  35  Cal.  404. 

Conditional  sales  are  not  favored  in  law ;  and  in  doubtful 
cases  the  courts  incline  in  favor  of  mortgages.  The  general 
tests  applied  in  cases  of  doubt  are  the  adequacy  of  the  consid- 
eration, and  the  continuance  or  extinguishment  of  the  debt. 
Locke  v.  Palmer,  26  Ala.  312  ;  Parish  v.  Gates,  29  id.  254  ;  Scott 
v.  Britton,  2  Yerg.  (Tenn.)  215  ;  Wilson  v.  Weston,  4  Jones'  (N. 
C.)  Eq.  349  ;  Brown  v.  Dewey,  2  Barb.  28.  Where  one  A,  who 
was  the  owner  of  three  shingle  machines  and  belting,  which  he 
had  recently  purchased  in  the  State  of  Maine,  made  an  agree- 
ment in  writing  with  B  and  C,  as  follows :  "B  and  C  agree  to 
pay  A,  for  the  above  machines  and  belting,  time,  services  and 
expenses,  the  sum  of  $810.75,  within  five  months,  and  A  agrees 
to  take  the  above  amount,  as  above  stated,  but  lends  the  said  B 
and  C  the  property  above  stated  ;  and,  if  they  fail  to  pay,  he  is 
at  liberty  to  take  the  property  away,  to  enable  him  to  realize  the 
amount  and  interest. 

"  Plattsburgh,  March  29,  1852. 

"BandC. 
"A." 

It  was  held  that  this  transaction  was  to  be  regarded  as  a  con- 
ditional sale,  rather  than  an  absolute  sale  with  a  reconveyance  by 
way  of  mortgage ;  and  it  was  also  held  that  the  title  of  A  was 
superior  to  that  of  creditors  of  B  and  C,  who  had  sold  it  on  an 
execution  ;  and  that  the  paper  need  not  be  filed  as  a  chattel 
mortgage.  Grant  v.  Skinner,  21  Barb.  581 ;  see  Brewster  v. 
Baker,  20  id.  364 ;  1  Wait's  L.  &  P.  136 ;  see  Gomez  v.  Ramp- 
ing, 4  Daly  (N.  Y.),  77. 

A  transfer  of  a  chattel  mortgage,  merely  by  way  of  collateral 
security  for  the  payment  of  a  debt,  is  a  pledge,  and  not  a  mort- 
gage of  it.  Raskins  v.  Kelley,  1  Rob.  (N.  Y.)  160;  S.  C,  1  Abb. 
(N.  S.)  63 ;  see  Warren  v.  Emerson,  1  Curt.  239. 

§  3.  Who  may  make  a  mortgage.  Generally,  all  persons  who 
arc  legally  competent  to  enter  into  other  valid  contracts  may  also 
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make  chattel  mortgages.  They  may  be  made  by  infants,  but 
like  all  other  contracts  made  by  an  infant,  they  will  be  voidable 
at  his  election.  Such  a  mortgage  may,  however,  be  ratified  by 
the  infant  on  becoming  of  lawful  age,  and  it  will  then  be  binding 
1  Wait's  L.  &  P.  130.  And,  if  an  infant  should  mortgage  prop- 
erty, and  receive  money  upon  a  loan  as  the  consideration  of  the 
mortgage,  he  would  be  bound  to  return  the  money  before  he 
could  repudiate  such  mortgage.  lb.;  Bartholomews.  Finnemore, 
17  Barb.  428 ;  Heath  v.  West,  28  N.  H.  101  ;  Carr  v.  Clough,  26 
id.  280  ;  Riley  v.  Mallory,  33  Conn.  201,  206  ;  Smith  v.  Evans,  5 
Humph.  (Tenn.)  70 ;  but  see  Green  v.  Green,  7  Hun,  492.  A 
chattel  mortgage,  duly  executed  by  an  infant,  is  voidable  at  his 
election,  at  any  time  before  he  arrives  at  full  age,  and  within  a 
reasonable  time  thereafter,  and  it  is  avoided  by  any  act  which 
evinces  such  purpose.  Chapin  v.  Shafer,  49  N.  Y.  (4  Sick.)  407. 
And  an  unconditional  sale  and  delivery  of  the  mortgaged  prop- 
erty to  a  third  person  is  an  act  avoiding  the  mortgage.  lb. ;  State 
v.  Plaisted,  43  N.  H.  413.  If  several  persons  own  property,  as 
tenants  in  common,  or  joint  tenants,  they  may  all  join  in  mortgag- 
ing it;  and  partners  may  mortgage  the  personal  property  of  the 
firm.  Monnot  v.  Ibert,  33  Barb.  24 ;  Milton  v.  Mosher,  7  Mete. 
(Mass.)  244.  And  each  person,  whether  tenant  in  common,  joint 
tenant,  or  partner,  may  mortgage  his  individual  interest,  though 
such  mortgage  is  always  subject  to  the  equitable  adjustment  of 
such  rights  as  may  exist  between  the  mortgagor  and  his  co-tenants, 
or  partners.  Shuart  v.  Taylor,  7  How.  (N.  Y.)  251.  A  chattel 
mortgage  may  be  executed  by  an  agent  who  is  authorized  for 
that  purpose,  and  such  authority  may  be  either  verbal  or  writ- 
ten ;  or  even  by  a  subsequent  ratification.  Brownell  v.  Hawkins, 
4  Barb.  491  ;  1  Wait's  L.  &  P.  131. 

At  common  law,  a  married  woman  is,  during  her  coverture, 
generally  incapable  of  entering  into  any  valid  contract  to  bind 
either  her  person  or  her  estate.  Marshall  v.  Button,  8  Term  R. 
545  ;  Alexander  v.  Saulsbury,  37  Ala,  375.  But  by  enabling 
statutes  enacted  in  England,  and  perhaps  in  all  the  American 
States,  the  privileges  of  married  women,  as  to  personal  and  prop- 
erty rights,  have  been  very  greatly  enlarged ;  and  it  may  be 
stated  generally,  that  under  these  statutes,  a  married  woman  is 
now  entitled  to  take  and  hold  such  compensation  as  she  may 
receive  for  her  personal  labor  and  services,  or  such  money  as  she 
may  make  in  trade  or  business  which  she  may  carry  on  upon 
her  own  account.     She  may  buy  and  sell  property,  or  mortgage 
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it ;  she  may  contract  debts  in  her  own  name  in  relation  to  her 
business  ;  and  she  may  sue  and  be  sued  in  her  own  name.  See 
4  Edm.  Stats.  (K  Y.)  513  ;  id.  516,  517 ;  Hier  v.  Staples,  51  N. 
Y.  (6  Sick.)  136 ;  Corn  Exchange  Insurance  Co.  v.  Babcock,  42 
N.  Y.  (3  Hand)  613;  S.  C.,  1  Am.  Rep.  601.  And  consult 
the  statutes  of  the  particular  State.  It  should,  however, 
be  observed,  that  it  was  well  settled  before  the  passage  of  the 
enabling  statutes,  that  in  equity,  a  married  woman  having  a 
separate  estate  was,  as  to  her  separate  estate,  considered  as  a 
feme  sole,  and  might,  in  person  or  by  her  agent,  bind  it  for  the 
payment  of  debts  contracted  for  the  benefit  of  it,  or  for  her  ben- 
efit upon  its  credit.  Gardner  v.  Gardner,  22  Wend.  526 ;  Francis 
v.  Wigzell,  1  Mad.  258  ;  Treadwell  v.  Hoffman,  5  Daly  (N.  Y.), 
207,  211  ;  Ballin  v.  Dillaye,  37  N.  Y  (10  Tiff.)  37. 

§  4.  What  may  be  mortgaged.  It  may  be  stated,  generally, 
that  every  kind  of  personal  property  may  be  mortgaged,  whether 
it  is  exempt  from  levy  and  sale  on  an  execution  or  not,  since  a 
person  may  waive  any  advantage  or  benefit  which  the  law  gives 
him.  But  there  may  also  be  a  valid  chattel  mortgage  of  property 
which  is  sometimes  treated  as  real  estate.  Prima  facie,  a  build- 
ing erected  by  one  person  on  another's  land  is  to  be  treated  as  a 
fixture  and  a  part  of  the  realty.  But  if  it  be  so  erected,  under 
an  understanding  or  agreement  that  it  may  be  removed  at  any 
time,  it  is  then  no  part  of  the  realty,  but  personal  property,  for 
the  conversion  of  which  trover  will  lie,  especially  when  it  is  only 
slightly  fixed  to  the  freehold.  One  deriving  title  from  a  person 
who  had  previously  mortgaged  a  building,  so  erected,  as  per- 
sonal property,  is  not  in  a  situation  to  insist,  as  against  the 
mortgagee,  that  it  is  a  part  of  the  freehold  ;  nor  is  he  at  liberty 
to  dispute  the  title  of  the  mortgagor.  Smith  v.  Benson,  1  Hill 
(N.Y.),  176  ;  and  see  Tift  v.  Horton,  53N.Y.  (8  Sick.)  377  ;  RichU 
myer  v.  Morss,  4  Abb.  Ct.  App.  (N.  Y.)  55.  Whenever  one  per- 
son owns  real  estate,  upon  which  there  are  fixtures  which  belong 
to  another,  who  has  a  right  to  the  possession  of  them,  such 
owner  may  mortgage  them  by  a  chattel  mortgage.  Godard  v. 
Gould,  14  Barb.  662  ;  McEntee  v.  Scott,  2  N.  Y.  S.  C.  (T.  &  C.)  284. 
Thus,  the  plaintiffs  built  a  steam  engine  for  a  mill,  and  before  it 
left  their  shop  took  a  chattel  mortgage  upon  it,  with  a  stipula- 
tion that  they  might  take  possession  of  and  remove  it,  whether 
attached  to  realty  or  otherwise.  The  engine  was  set  up  in  the 
mill,  which  had  been  previously  mortgaged,  and  which  was  sub- 
sequently sold  to  the  defendant  on  foreclosure  of  the  mortgage  ; 
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and  it  was  held  that  the  engine  continued  personal  property,  and 
that  the  plaintiffs  were  entitled  to  it.  Eaves  v.  Estes,  10  Kans. 
314;  S.  C,  15  Am.  Rep.  345. 

But  where  the  facts  disclose  that  machinery  is  intended  to 
be  a  permanent  accession  to  the  freehold,  the  execution  of  a  chat- 
tel mortgage  on  it  is  not  sufficient  to  overcome  this  presumption 
or  raise  the  contrary  one  by  an  intent  to  preserve  its  personal  char- 
acter ;  it  may,  nevertheless,  become  a  part  of  the  freehold  and 
pass  to  a  purchaser  with  it.  Voorhees  v.  McOinnis,  48  N.  Y.  (3 
Sick.)  278;  reversing  S.  C,  46  Barb.  242;  and  see  Pierce  v. 
George,  108  Mass.  78  ;  S.  C,  11  Am.  Rep.  310 ;  see,  also,  id. 
314,  note,  where  the  recent  American  and  English  cases  on  this 
subject  are  fully  collected ;  see,  also,  McRea  v.  Central  Nat. 
Bank,  50  How.  (N.  Y.)  51. 

Where  grass  is  growing  on  the  land  of  one  person,  but  the 
grass  belongs  to  another,  the  owner  of  the  grass  may  mortgage 
it :  as  where  A  occupied  land  under  H,  and  by  the  terms  of  their 
agreement  the  grass  belonged  to  A,  it  was  held  that  A  might 
transfer  it  by  a  personal  mortgage,  Jencks  v.  Smith,  1  ]N\  Y.  (1 
Comst.)  90  ;  S.  C,  1  Denio,  580.  So,  a  tenant  of  a  farm  who  has  set 
out  wine  plants  thereon  during  his  tenancy  may  mortgage  them 
by  a  chattel  mortgage,  and  the  mortgagee  will  take  title  in  prefer- 
ence to  the  vendee  of  the  landlord.  Wurfermute  v.  Light,  46 
Barb.  278.  Cotton  planted  may  be  mortgaged  regardless  of  its 
growth  toward  maturity.  Cook  v.  Steel,  42  Tex.  53.  And  a 
mortgage  of  one's  "entire  crop  of  corn,"  whether  growing  or 
unplanted,  was  held  a  mortgage  of  chattels.  Robinson  v.  Ezzell, 
72  N.  C.  231.  A  growing  crop  has  such  an  existence  as  to  be  the 
subject-matter  of  a  mortgage,  sale,  or  other  contract  passing  an 
interest  to  vest  in  possession,  either  immediately  or  at  some 
future  time.  Adams  v.  Tanner,  5  Ala.  740.  But,  ordinarily,  a 
chattel  mortgage  cannot  operate  upon  crops  which  are  not  in 
existence,  or  are  not  growing.  Hutchinson  v.  Ford,  9  Bush 
(Ky.),  318;  S.  C,  15  Am.  Rep.  711 ;  Milliman  v.  Neher,  20  Barb. 
37 ;  Comstocks  v.  Sales,  7  Wis.  159.  It  is  held,  however,  that  a 
chattel  mortgage,  given  by  a  tenant  to  his  landlord  to  secure  the 
latter  for  the  rent  of  the  farm,  is  valid,  although  the  articles 
mortgaged  are  the  growing  crops,  and  the  butter  and  cheese 
to  be  made  from  the  cows  then  on  the  farm.  Coiiderman  v. 
Smith,  41  Barb.  404;  and  see  Weed  v.  Standley,  12  Fla.  166; 
Shuartv.  Taylor,  7  How.  (N.  Y.)  251;  Andrew  v.  Newcomh.  32 
N.  Y.  (5  Tiff.)  417  ;  McCaffrey  v.  Wooden,  62  Barb.  316 ;  John 
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son  v.  Crofoot,  53  id.  574  ;  S.  C,  37  How.  59 ;  Mauldin  v.  Armi 
stead,  14  Ala.  702. 

A  mortgage  of  a  chattel  is  held  valid,  notwithstanding,  at  the 
time  of  the  mortgage,  a  third  person  holds  the  chattel  in  posses- 
sion under  the  mortgagor,  and  has  a  special  property  therein. 
JT  Calla  v.  Bullock,  2  Bibb  (Ky.),  288.  And  the  interest  of  a 
party  to  an  executory  contract  may  be  mortgaged  before  pe* 
formance.  Forman  v.  Proctor,  9  B.  Monr.  (Ky.)  124.  So,  the 
obligee  of  a  title  bond  has  an  interest  which  he  can  mortgage. 
Baker  v.  Bishop  Hill  Colony,  45  111.  264.  But  personal  prop- 
erty subsequently  acquired  is  not  covered  by  a  chattel  mortgage. 
Otis  v.  Sill,  8  Barb.  102 ;  Hunt  v.  Bullock,  23  111.  320.  This  is 
the  general  rule ;  yet,  if,  before  rights  of  third  parties  intervene, 
the  mortgagor  delivers  or  conveys  the  property,  when  acquired, 
to  the  mortgagee  to  be  held  under  the  mortgage,  it  may  be  so 
held.  Chapin  v.  Cram,  40  Me.  561 ;  Titus  v.  Mabee,  25  111.  257  ; 
see  Walker  v.  Vaughn,  33  Conn.  577 ;  Mitchell  v.  Winslow,  2 
Story,  630.  And  if  the  future-acquired  property  be  the  product 
of  present  property  in  the  mortgagor,  as  the  wool  growing  on  a 
flock  of  sheep,  or  the  produce  of  a  dairy,  or  a  farm,  or  any 
thing  of  that  character,  the  mortgage  will  take  effect  upon  the 
property  as  soon  as  it  comes  into  existence,  and  will  be  perfectly 
binding  at  law.  Conderman  v.  Smith,  41  Barb.  404.  The  profits 
to  be  made  by  the  navigation  of  a  steamboat  are  the  subject  of  a 
mortgage.  Stewart  v.  Fry's  AdmWs,  3  Ala.  573;  see  Dunning 
v.  Stearns,  9  Barb.  630 ;  Cudworth  v.  Scott,  41  N.  H.  456.  So, 
where  live  stock  is  mortgaged,  the  natural  increase  and  produce 
of  the  stock  is  also  subject  to  the  mortgage.  Forman  v.  Proc- 
tor, 9  B.  Monr.  (Ky.)  124 ;  Evans  v.  Merriken,  8  Gill  &  J.  (Md.) 
39;  see  Yates  v.  Olmsted,  56  N.  Y.  (11  Sick.)  632;  Tapfield  v. 
Hillman,  6  M.  &  G.  245  ;  S.  C,  6  Scott  (X.  R.),  967.  New  print- 
ing materials  purchased  after  the  giving  of  a  chattel  mortgage 
on  the  establishment,  to  supply  the  wear,  decay,  and  destruction 
of  old,  and  which  have  been  so  commingled  with  the  old  as  not 
to  be  readily  distinguished,  would  be  included  in  the  mortgage, 
and  become  a  part  of  the  mortgaged  property  by  accession  ;  but 
if  so  kept  separate  as  to  be  readily  distinguishable,  they  would 
not  be  so  included.    Fowler  v.  Hoffman,  31  Mich.  215. 

A  chattel  mortgage  may  be  valid  as  to  some  of  the  articles 
mentioned  in  it,  although  it  is  inoperative  as  to  others.  State  v. 
Tasker,  31  Mo.  445.  As,  for  instance,  when  a  merchant  has  arti- 
cles of  a  specified  description  in  his  store,  and  he  includes  such 
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articles  in  a  chattel  mortgage,  and  also  agrees  in  the  mortgage 
that  it  shall  be  a  lien  upon,  and  shall  include  such  other 
articles  of  a  similar  kind  as  the  mortgagor  shall  afterward 
purchase  and  put  into  such  store.  The  mortgage  will  be 
valid  as  to  the  articles  which  are  in  the  store  at  the  time 
the  mortgage  is  executed,  but  void  as  to  the  others  which 
the  mortgagor  does  not  own  at  that  time.  Gardner  v.  Mc- 
Ewen,  19  N.  Y.  (5  Smith)  123  ;  Yates  v.  Olmsted,  56  N.  Y.  (11 
Sick.)  632;  reversing  S.  0.,  65  Barb.  45  ;  see  Chatham  National 
Bank  v.  O'Brien,  6  Hun  (N.  Y.),  231;  Matter  of  Manly,  2  Bond, 
261.  The  same  principle  is  applicable  to  cases  in  which  the 
mortgagor  does  not  own  all  the  property  mortgaged,  although  it 
may  happen  to  be  in  his  possession  at  the  time  of  executing  the 
mortgage.  And  it  has  been  held  that  a  mortgage  of  goods 
containing  a  provision  allowing  the  mortgagor  to  retain  posses- 
sion of  them,  and  to  sell  them  "in  the  usual  retail  way,"  but 
requiring  him  to  "pay  over  the  money  received  therefor  to  the 
mortgagee  as  the  goods  are  sold,"  is,  upon  its  face,  a  valid 
mortgage.  Kleine  v.  Katzeriberger,  20  Ohio  St.  110  ;  S.  C,  5 
Am.  Rep.  630  ;  and  see  Metzner  v.  Graham,  57  Mo.  404.  But  a 
mortgage  made  by  a  carriage-maker  of  "ten  new  buggies," 
where  he  has  more  than  ten  buggies  on  hand  at  the  time,  and 
there  is  no  delivery  of  the  possession,  nor  any  specification  of 
which  ten  are  intended,  is  ineffectual  to  pass  title  to  any  particu- 
lar buggies,  or  to  any  interest  in  the  buggies  on  hand.  And  the 
mortgagee  cannot  maintain  an  action  for  the  recovery  of  ten  new 
buggies  found  in  the  possession  of  the  mortgagor  or  his  personal 
representative  on  maturity  of  the  debt.  Blakeley  v.  Patrick,  67 
N".  C.  40  ;  S.  0.,  12  Am.  Rep.  600. 

The  rolling  stock  of  a  railroad  company,  such  as  locomotive 
engines,  tenders,  passenger,  freight  or  other  cars,  shop  tools  and 
machinery,  is  personal  property,  and  as  against  judgment  cred- 
itors, or  purchasers  in  good  faith,  a  claim  of  a  lien  upon  them 
by  way  of  a  mortgage  of  real  estate  must  be  recorded  as  a  chat- 
tel mortgage,  or  no  lien  will  be  secured.  Beardsley  v.  Ontario 
Bank,  31  Barb.  619 ;  Stevens  v.  Buffalo  &  N.  Y.  City  R.  R.  Co., 
id.  590 ;  Hoyle  v.  Plattsourgh  &  Montreal  R.  R.  Co.,  54  N.  Y, 
(9  Sick.)  314  ;  see  Prim  v.  Emery,  32  N.  H.  484.  A  mere  possi- 
bility or  expectancy,  not  coupled  with  any  interest  in,  or  grow 
ing  out  of  property,  cannot  be  made  the  subject  of  a  mortgage 
Skipper  v.  Stokes,  42  Ala.  255;  Pur  cell  v.  Mather,  35  id.  570. 
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§  5.  Form  and  requisites  of.  A  chattel  mortgage  may  be  writ- 
ten and  under  seal,  or  it  may  be  written  and  not  under  seal. 
See  Gerrey  v.  White,  47  Me.  504 ;  Milton  v.  Mosher,  7  Mete. 
(Mass.)  244  ;  Gibson  v.  Warden,  14  Wall.  244.  And  it  has  been 
held  that  a  mortgage  of  personalty  may  be  made  by  a  verbal  agree- 
ment, so  as  to  be  valid  between  the  parties  to  it,  and  when  no  ques- 
tion arises  as  to  the  rights  of  creditors,  bona  fide  purchasers,  or 
mortgagees.  Brooks  v.  Ruff,  37  Ala.  371 ;  Bank  of  Rochester  v. 
Jones,  4  N.  Y.  (4  Comst.)  497;  Morrow  v.  Turney,  35  Ala.  131 ;  and 
see  McTaggart  v.  Rose,  14  Ind.  230.  So  it  is  held,  that  a  sealed 
mortgage  of  personal  property  may  be  waived  or  altered  by  a 
subsequent  parol  agreement.  Acker  v.  Bender,  33  Ala.  230.  And 
the  date  recited  in  a  chattel  mortgage  is  only  prima  facie  evi- 
dence of  the  date  when  it  was  executed,  and  if  erroneous,  the 
true  date  may  be  shown.     Stonebreaker  v.  Kerr,  40  Ind.  186. 

In  respect  to  acknowledgment,  it  has  been  held  that  a  chattel 
mortgage  acknowledged  before  one  of  the  mortgagees  who  is  a 
justice  of  the  peace,  is  void  as  to  other  mortgage  creditors. 
Hammers  v.  Boyle,  61  111.  307.  And  if  the  acknowledgment  is 
not  taken  before  the  proper  officer,  the  mortgagee  cannot  hold 
the  property  against  a  junior  mortgagee  who  took  with  actual 
notice  of  the  elder  mortgage.  Sage  v.  Browning,  51  id.  217. 
But  where  the  mortgagee  is  in  possession  of  the  mortgaged  chat- 
tels before  any  lien  or  other  right  attaches,  the  mortgage  will  be 
good  against  every  body,  regardless  of  the  acknowledgment. 
Chipron  v.  Feikert,  68  id.  284.  In  Indiana,  a  chattel  mortgage 
may  be  acknowledged  or  proved  before  the  recorder  of  the 
county.     Hamilton  v.  Mitchell,  6  Blackf.  (Ind.)  131. 

The  delivery  of  a  mortgage  to  the  mortgagee,  or  his  assent  to 
it,  is  essential  to  perfect  his  title.  Foster  v.  Perkins,  42  Me.  168  ; 
and  see  Jordon  v.  Farnsworth,  15  Gray,  517 ;  Davis  v.  Mills, 
18  Pick.  394 ;  McCourt  v.  Myers,  8  Wis.  236 ;  Sargeant  v. 
Solberg,  22  id.  132.  Creditors,  on  whose  behalf  the  attorney  of 
their  debtor  has,  without  authority  from  them,  received  a  mort- 
gage made  by  the  debtor  in  their  favor,  may  ratify  the  act  by  a 
subsequent  assent,  and  enforce  the  mortgage.  Brown  v.  Piatt, 
8  Bosw.  (N.  Y.)  324.  But  it  would  be  otherwise,  in  such  case,  if 
the  creditors  received  no  notice  of,  and  did  not  assent  to  nor  ratify 
the  act,  even  if  the  mortgage  was  duty  filed  by  the  attorney, 
according  to  law.      Welch  v.  Sackelt,  12  Wis.  243. 

There  must  always  be  a  consideration  for  a  mortgage,  even 
when  it  is  sealed,  and  as  between  the  parties  to  it,  unless  the 
property  is  actually  delivered  as  a  gift,  because  the  seal  is  merely 
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presumptive  evidence  of  a  consideration,  which  may  be  rebutted. 
And  as  against  creditors,  bona  fide  purchasers  and  mortgagees, 
a  legal  consideration  is  always  absolutely  indispensable.  1 
Wait's  Law  &  Pr.  153.  The  consideration  may  be  a  past  one, 
a  present  one,  or  one  for  future  advances.  lb. ;  see  Ferguson  v. 
Clifford,  37  K".  H.  86  ;  Woodbum  v.  Chamberlin,  17  Barb.  446  ; 
Boyd  v.  Beck,  29  Ala.  703. 

A  mortgage  which  is  made  payable  at  a  time  anterior  to  its 
date  fixes  an  impossible  time  of  payment,  and,  therefore,  it  is 
due  immediately ;  and,  as  between  the  parties,  oral  evidence 
is  inadmissible  to  vary  its  operation.  Fuller  v.  Acker,  1  Hill 
(N.  Y.),  173. 

§  6.  Construction  of.  The  construction  of  a  mortgage  of  per- 
sonal property  is  to  be  governed  by  the  lex  loci.  Tucker  v.  Toomer, 
36  Ga.  138  ;  vol.  1,  129.  When  the  articles  mortgaged  are  very 
numerous  it  is  not  necessary  to  describe  each  article.  A  mort- 
gage of  all  the  property  of  a  particular  description  in  a  certain 
store  is  sufficient.  Harding  v.  Coburn,  12  Mete.  (Mass.)  333  ; 
Russell  v.  Winne,  37  N.  Y.  (10  Tiff.)  591.  Or  in  the  possession 
of  a  specified  person  in  a  certain  county  and  state.  Brown  v. 
Holmes,  13  Kans.  412.  So,  a  description  in  a  mortgage  that 
includes  all  the  ashes  then  in  the  ashery  of  the  mortgagor, 
is  sufficient  without  stating  how  many  bushels.  Dunning 
v.  Stearns,  9  Barb.  630;  and  see  Conkling  v.  Shelley,  28 
N.  Y.  (1  Tiff.)  360.  And  a  wooden  statue  of  an  elephant  in 
red  top  boots,  which  was  used  as  a  sign  in  front  of  a  boot  and 
shoe  store,  was  held  to  be  included  in  two  mortgages  of  goods 
in  the  store,  by  the  term  "furniture"  in  the  first,  and  "signs 
and  furniture"  in  the  second.  Curtis  v.  Martz,  14  Mich.  506. 
But  under  a  chattel  mortgage  of  "all  of  the  goods  of  different 
kinds  and  varieties  in  the  store  of,"  etc.,  an  iron  safe  for  private 
use  is  not  included.  Curtis  v.  Phillips,  5  id.  112.  Nor  do  the 
notes  and  debts  due  to  a  firm  pass  under  the  words  in  a  mort- 
gage, "all  the  stock  in  trade  of  any  nature  or  kind  whatever." 
Kemp  v.  Carnley,  3  Duer  (N.  Y.),  1.  A  mortgage  of  "  all  that 
certain  lot  of  pine  logs  cut  and  to  be  cut,"  is  valid  for  all  the 
logs  cut  before  its  execution,  but  void  as  to  those  cut  afterward. 
Howry  v.  White,  21  Wis.  417;  but  see  Wood  v.  Lester,  29  Barb. 
145.  A  mortgage  on  "locomotives  and  all  other  personal  prop- 
erty," certainly  covers  the  locomotives,  even  if  it  be  too  uncer- 
tain to  cover  more.     Pennock  v.  Coe,  23  How.  (U.  S.)  117. 

A  mortgage  of  all  the  goods  in  a  certain  store  covers  the 
goods,  though  moved  to  another  place.    Wheelden  v.  Wilson,  44 
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Me.  1.  And  if  a  mortgagor  of  personal  property  mix  other 
property  of  his  own  with  the  mortgaged  goods,  without  consent 
of  the  mortgagee,  such  goods  become  accessorial  to  the  mortgaged 
property,  and  subject  to  the  lien  and  operation  of  the  mortgage. 
Willard  v.  Bice,  11  Mete.  (Mass.)  493  ;  Dunning  v.  Stearns,  9 
Barb.  630  ;  Adams  v.  Wildes,  107  Mass.  123  ;  Fuller  v.  Paige, 
26  111.  358;  Simmons  v.  JenMns,  76  id.  479.  Otherwise  if  the 
intermixture  is  made  by  consent  of  the  mortgagee.  Hamilton 
v.  Rogers,  8  Md.  301.  And  where  personal  property  is  mort- 
gaged to  secure  a  debt,  and  the  mortgagor  exchanges  the  same 
property  for  other  property,  with  the  assent  of  the  mortgagee, 
the  latter  property  cannot  be  held  under  the  mortgage.  Rose  v. 
Bevan,  10  id.  466 ;  Barnard  v.  Eaton,  2  Cush.  294 ;  Rhines  v. 
Phelps,  8  111.  455 ;  but  see  Abbott  v.  Goodwin,  20  Me.  408.  A 
mortgage  of  leather  cut  and  prepared  for  the  manufacture  of 
shoes,  covers  shoes  subsequently  made  from  it  by  the  mortgagor. 
Putnam  v.  Gushing,  10  Gray,  334.  So  a  mortgage  of  a  gun, 
which  is  subsequently  broken  by  accident  and  repaired,  will  be 
valid  against  an  attaching  creditor,  although  the  lock  and  stock 
are  changed,  provided  it  is  capable  of  identification  by  parol  evi- 
dence. Comins  v.  Newton,  10  Allen,  518 ;  and  see  Southworth 
v.  Isham,  3  Sandf.  (N.  Y.)  448 ;  Jenckes  v.  Goffe,  1  R.  I.  511 ; 
Perry  v.  Pettingill,  33  N.  H.  433.  And  generally,  where  unfin- 
ished articles  of  manufacture  are  mortgaged,  and  the  mortgagor 
afterward  adds  labor  and  material  to  them,  the  mortgagee  will 
hold  them,  as  against  a  creditor  of  the  mortgagor,  provided  they 
remain  substantially  the  same  as  when  mortgaged.  Harding  v. 
Coburn,  12  Mete.  (Mass.)  333  ;  see  Crosby  v.  Baker,  6  Allen,  295. 

When  a  mortgage  refers  to  a  schedule  which  is  annexed  to  it, 
the  schedule  forms  a  part  of  the  mortgage.  Edgell  v.  Hart,  9 
N.  Y .  (5  Seld.)  213,  216 ;  Newman  v.  Tymeson,  13  Wis.  172. 
And  where  a  chattel  mortgage  is  given  upon  the  goods  and  chat- 
tels in  a  certain  described  building,  or  upon  certain  premises, 
*'an  inventory  whereof  is  to  be  made  and  annexed,"  the  mort- 
gage will  be  valid  as  to  the  property  in  the  building,  or  on  the 
premises,  at  the  time  of  making  the  mortgage,  although  no 
schedule  or  inventory  is  annexed.  Van  Heusen  v.  Radcliff,  17 
N.  Y.  (3  Smith)  580.  " 

§  7.  Rights  of  mortgagor.  A  general  view  only  of  the  rights 
of  the  mortgagor  will  be  here  given,  reserving  particular  illus- 
trations for  a  subsequent  section.  See  post,  §  11.  A  mortgage 
of  personal  chattels  has  been  held  to  be  a  sale  on  condition. 


CHATTEL  MORTGAGES.  177 

Stoddard  v.  Denison,  2  Sweeney  (N.  Y.),  54;  S.  C,  7  Abb.  N.  S. 
(N.  Y.)  309  ;  see  Winslow  v.  Tarbox,  18  Me.  132  ;  Carpenter  v. 
Snelling,  97  Mass.  452  ;  iTe?^  v.  Allbritain,  5  Miss.  317.  Under 
it  the  legal  title  to  the  chattel  is  vested  in  the  mortgagee,  subject 
to  the  right  of  the  mortgagor  to  perform  the  condition.  Until 
default,  there  is  no  doubt  of  the  mortgagor's  right  to  perform, 
and,  upon  performance,  to  re-invest  himself  with  the  legal  title. 
Upon  breach  of  the  condition  of  a  chattel  mortgage,  valid  in  its 
inception,  the  legal  title  becomes  absolute  in  the  mortgagee,  leav- 
ing a  mere  equity  in  the  mortgagor.  See  ante,  165,  §  1,  and  cases 
there  cited.  The  mortgagee  may  thereupon  take  possession  of 
the  property ,  and,  so  far  as  the  legal  rights  of  the  parties  are 
concerned,  he  may  thenceforth  treat  it  as  his  own,  and  squander, 
destroy  it  or  give  it  away.  By  pursuing  this  course,  he  waives 
his  claim  for  any  deficiency  that  might  otherwise  arise.  But 
whenever,  in  addition  to  his  legal  rights,  the  mortgagee  desires 
to  extinguish  the  equity  remaining  in  the  mortgagor  after  for- 
feiture, then,  and  not  till  then,  must  he  make  a  fair  and  bona 
fide  sale  under  the  power  contained  in  the  mortgage,  or  have 
recourse  to  actual  foreclosure  of  the  equity  by  judicial  proceed- 
ings. All  legal  claim  of  the  mortgagor  being  gone,  after  for- 
feiture, he  cannot  sue  for  the  property  nor  sell  it,  or  give  another 
valid  mortgage  upon  it;  nor,  after  forfeiture,  is  the  mortgagee 
bound,  at  law,  to  receive  the  amount  of  the  mortgage  debt,  and 
restore  the  property  to  the  mortgagor.  Charter  v.  Stevens,  3 
Denio,  33  ;  Hulsen  v.  Walter,  34  How.  (N.  Y.)  385  ;  Heyland  v. 
Badger,  35  Cal.  404.  While  the  mortgagor  retains  possession, 
before  default,  he  may  sell  and  deliver  the  property,  and  the 
purchaser  takes  all  the  interest  the  mortgagor  had  thereto,  and 
holds  it  subject  to  the  mortgage.  Such  purchaser  may  again, 
before  default,  sell  and  deliver  to  another  with  the  like  effect ; 
and  in  such  case,  the  remedy  of  the  mortgagee,  upon  maturity 
of  the  mortgage  debt,  is  to  follow  the  property  and  recover  it 
from  the  possession  of  the  last  purchaser.  Hall  v.  Sampson,  35 
N.  Y.  (8  Tiff.)  277;  Goulet  v.  Asseler,  22  N.  Y.  (8  Smith)  228 ; 
Hamill  v.  Gillespie,  48  N.  Y.  (3  Sick.)  556  ;  Hathaway  v.  Bray- 
man,  42  N.  Y.  (3  Hand)  322  ;  S.  C,  1  Am.  Rep.  524;  Gardner  V. 
Morrison,  12  Ala.  547 ;  but  see  Trams  v.  Bishop,  13  Mete.  (Mass.) 
304;  Hurt  v.  Reeves,  5  Hayw.  (Tenn.)  50. 

If,  after  default,  the  mortgagor  is  allowed  to  remain  in  posses- 
sion, he  may  transfer  such  possession,  together  with  his  equity 
of  redemption.     That  is  all  the  interest  he  has  in  the  property, 
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and  all  he  can  transfer,  even  to  a  bona  fide  purchaser  for  full 
value.  But  the  mortgagee  may,  at  any  time,  take  the  property 
out  of  the  possession  of  such  bona  fide  purchaser.  Farmers1 
Bank  of  Washington  County  v.  Cowan,  2  Abb.  Ct.  App.  (N.  Y.) 
217 ;  S.  C,  '2  Keyes,  217 ;  Gardner  v.  Morrison,  12  Ala.  547 ; 
and  see  Brookover  v.  Easterly,  12  Kans.  149 ;  but  see  Lemen  v. 
Robinson,  59  111.  115 ;  Burnham  v.  Mutter,  61  id.  453 ;  Travis 
v.  McCormick,  1  Mon.  T.  148,  347.  In  case  of  sale  by  the  mort- 
gagee, to  foreclose  the  equity  of  redemption,  if  there  be  a  sur- 
plus after  paying  the  mortgage  debt,  that  would  belong  to  the 
mortgagor  or  his  vendee  or  assignee.  But,  after  default,  and 
until  such  sale  or  redemption,  the  title  is  in  the  mortgagor. 
Farmers"  Bank  of  Washington  County  v.  Cowan,  2  Abb.  Ct. 
App.  (N.  Y.)  217 ;  S.  C,  2  Keyes,  217 ;  see  Flanders  v.  Thomas, 
12  Wis.  410;  Korns  v.  Shaffer,  27  Md.  83;  Butler  v.  Elliott,  15 
Conn.  187. 

Until  a  chattel  mortgage  becomes  an  absolute  bill  of  sale  by 
the  non-performance  of  the  condition  contained  therein,  the 
mortgagor  usually  retains,  not  only  the  possession,  but  has  such 
a  possessory  right  for  a  definite  period  in  the  chattels  mortgaged, 
against  the  mortgagee,  coupled  with  the  right  of  redemption,  as 
is  liable  to  levy  and  sale  on  execution.  In  such  case  the  pur- 
chaser, at  the  sale  on  execution,  takes  the  property  subject  to  the 
mortgage,  and  acquires  with  it  a  right  to  redeem  it  by  payment 
of  the  amount  due  on  the  mortgage.  Hull  v.  Carrily,  11  N".  Y. 
(1  Kern.)  501 ;  Same  v.  Same,  17  1ST.  Y.  (3  Smith)  202 ;  Hamill  v. 
Gillespie,  48  N.  Y.  (3  Sick.)  556.  But,  after  the  mortgagee  has 
acquired  an  absolute  title  to  the  property,  by  reason  of  the 
mortgagor' s  default,  there  is  not  left  such  a  possessory  right  or 
interest  in  the  mortgagor  as  is  liable  to  be  sold  under  an  execu- 
tion against  him,  and  the  rule  is  the  same  though  the  mortgagor 
is  allowed  to  remain  in  possession  after  default.  Champlin  v. 
Johnson,  39  Barb.  606 ;  Judson  v.  Easton,  58  N.  Y.  (13  Sick.) 
664;  Baltes  v.  Ripp,  1  Abb.  Ct.  App.  (N. Y.)  78 ;  S.C.,  3  Keyes,  210. 
In  such  case,  his  possession  is  merely  by  the  sufferance  and  as 
the  bailee  of  the  mortgagee.  Stewart  v.  Slater,  6  Duer  (N.  Y.), 
83 ;  Champlin  v.  Johnson,  39  Barb.  606.  It  follows  that,  after 
forfeiture,  the  mortgaged  property  may  be  levied  upon  by  virtue 
of  an  execution  against  the  mortgagee,  although  it  remains  in 
ihe  hands  of  the  mortgagor.  Ferguson  v.  Lee,  9  Wend.  258 ; 
Eas7cHs  v.  Kelly,  1  Rob.  (N.  Y.)  160,  171  ;  S.  C,  1  Abb.  (N.  S.) 
63 ;  Phillips  v.  Hawkins,  1  Fla.  262.    The  mortgagor,  or  one 
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claiming  under  him,  when  sued  in  trover  for  a  conversion  of  the 
mortgaged  property,  may,  at  law,  limit  the  amount  of  the 
recovery  to  the  debt  actually  due,  for  which  the  mortgage  is  a 
security.  McGowen  v.  Young,  2  Stew.  &  Port.  160;  Hinman  v. 
Judson,  13  Barb.  629 ;  Parish  v.  WJieeler,  22  N.  Y.  (8  Smith)  494. 

Although  property  is  mortgaged  by  one  person  to  another,  that 
does  not  authorize  any  one  but  the  mortgagee,  or  one  claiming 
under  him,  to  take  the  property  from  the  mortgagor,  and  if  any 
other  person  does  so  he  will  be  liable  for  more  than  nominal 
damages.     Tollman  v.  Jones,  13  Kans.  438. 

The  general  view  of  the  respective  rights  of  mortgagor  and 
mortgagee  above  given,  is  mainly  in  accordance  with  the  decisions 
of  the  highest  courts  in  the  State  of  New  York.  Decisions  of 
the  courts  of  other  States,  which  modify  the  general  doctrine,  or 
wholly  dissent  from  it,  will  be  presented  in  subsequent  sections. 
See  below  and  post,  186,  §§  8,  11,  et  seq. 

§  8.  Rights  of  mortgagee.  A  national  bank  has  a  right  to  take 
a  chattel  mortgage  for  the  purpose  of  securing  a  previously  con- 
tracted debt,  and  to  enforce  the  same.  Spafford  v.  First  National 
Bank  of  Tama  City,  37  Iowa,  181  ;  S.  C,  18  Am.  Rep  6.  It  is 
a  well-settled  rule  that  upon  a  failure  by  the  mortgagor  to  perform 
the  condition  specified  in  the  mortgage,  the  legal  title  to  the 
mortgaged  property  becomes  absolute  in  the  mortgagee.  Patclun 
v.  Pierce,  12  Wend.  61;  Conner  v.  Carpenter,  28  Vt.  237;  Tal- 
bot v.  De  Forest,  3  Iowa,  586  ;  Flanders  v.  Bar  stow,  18  Me.  357  ; 
Winchester  v  Ball,  54  id.  558 ;  see  Ferguson  v.  Clifford,  37  N. 
H.  86.  Where  the  property  is  mortgaged  to  several  persons  to 
secure  debts  owing  to  them  separately  by  the  mortgagor,  and, 
by  the  terms  of  the  mortgage,  the  whole  property  is  forfeited  by 
a  single  default,  upon  such  default,  it  is  forfeited  to  the  holders 
of  the  mortgage  jointly,  and  they  become  tenants  in  common 
of  the  whole  property,  and  neither  of  the  mortgagees,  on  his 
debt  becoming  due,  acquires  any  such  sole  and  separate  owner- 
ship thereof  as  will  authorize  him  to  dispose  of  the  property, 
and  appropriate  the  proceeds  to  his  own  use.  Tyler  v.  Taylor, 
8  Barb.  585.  A  mortgaged  a  horse  to  B,  which,  at  the  time  of 
the  execution  of  the  mortgage,  was  in  possession  of  C,  and  the 
right  to  which  was  the  matter  in  controvers}T  in  an  action  then 
pending  between  C  and  A.  It  was  held  that  the  equitable  title 
of  A  to  the  horse  passed  to  B  by  the  mortgage,  and  that  B  was 
entitled  to  the  benefit  of  any  judgment  rendered  in  favor  of  A, 
in  the  action  pending  between  him  and  C.     Pindell  v.  Grooms, 
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18  B.  Monr.  (Ky.)  501.  A  mortgage  by  one  in  possession  of 
property  under  a  contract  of  purchase  will  convey  the  legal 
possessory  right  of  the  grantor,  and  his  equitable  interest  in  the 
property.    Philly  v.  Sanders,  11  Ohio  St.  490. 

After  the  mortgagee' s  title  becomes  absolute,  he  may  maintain 
an  action  against  any  person  who  unlawfully  takes  it,  or  who  is 
guilty  of  an  unlawful  conversion  of  it.  Langdon  v.  Buel,  9 
Wend.  80;  Brown  v.  Phillips,  3  Bush  (Ky.),  656;  Hopkins  v. 
Thompson,  2  Port.  (Ala.)  433 ;  Holmes  v.  Sprowl,  31  Me.  73 ; 
Pratt  v.  Harlow,  82  Mass.  379 ;  Worthington  v.  Hanna,  23 
Mich.  530.  And  he  may  bring  an  action  for  damages  to  his 
reversionary  interest,  although  he  has  not  a  right  to  immediate 
possession.  Googins  v.  Gilmore,  47  Me.  9  ;  Forbes  v.  Parker,  16 
Pick.  462  ;  Manning  v.  Monaghan,  23  IS.  Y.  (9  Smith)  539.  So, 
if  the  party  who  unlawfully  took  the  property,  or  who  unlaw- 
fully detains  it,  has  it  in  his  possession  or  under  his  control, 
replevin  will  lie  to  recover  the  possession  of  it.  Howland  v. 
Willett,  3  Sandf.  (JS.  Y.)  607 ;  Fuller  v.  Acker,  1  Hill,  473 ; 
Stamps  v.  Gilman,  43  Miss.  456 ;  and  see  Hotchkiss  v.  Hunt,  49 
Me.  213 ;  McCandless  v.  Moore,  50  Mo.  511 ;  Montgomery  v. 
Kerr,  1  Hill  (S.  C),  291 ;  Ashley  v.  Wright,  19  Ohio  St.  291  ; 
Gooding  v.  Shea,  103  Mass.  360. 

A  chattel  mortgage,  payable  on  demand,  cannot  become  abso- 
lute until  demand  made.  Ely  v.  Carnley,  19  N.  Y.  (5  Smith) 
496.  But  it  has  been  held  that  a  demand  by  the  mortgagee, 
who  has  the  right  to  the  possession  of  the  mortgaged  property, 
is  unnecessary  in  an  action  of  replevin  against  a  subsequent 
vendee  of  the  mortgagor.  Partridge  v.  Swazey,  46  Me.  414 ;  and 
see  Brown  v.  Cook,  3  E.  D.  Smith  (IS.  Y.),  123;  Brookover  v. 
Esterly,  12  Kans.  149. 

Where  there  is  no  agreement  that  the  mortgagor  shall  retain 
the  possession  of  the  mortgaged  property,  the  mortgagee  may 
maintain  replevin  therefor,  before  the  expiration  of  the  time  of 
credit,  although  the  mortgagor  had  been  suffered  to  retain  the 
possession,  and  had  sold  the  property  to  a  third  person.  Har- 
mon v.  Short,  16  Miss.  433 ;  Pickard  v.  Low,  15  Me.  48.  So, 
where  the  mortgage  contains  a  clause  that  the  property  shall 
remain  in  the  possession  of  the  mortgagor  until  default  in  pay- 
ment, but  on  the  happening  of  such  default,  or  in  case  the 
mortgagor  attempts  to  remove  or  dispose  of  the  property,  the 
mortgagee  to  have  a  right  to  take  possession  of  and  sell  it, — he 
may,  on  the  mortgagor's  removing  the  property  from  the  county, 
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bring  replevin,  although  the  mortgage  is  not  yet  due.  Russell 
v.  Butterfield,  21  Wend.  300 ;  see  also  Woodruff  v.  Halsey,  8 
Pick.  333 ;  Huggans  v.  Fryer,  1  Lans.  276.  It  is  held,  however, 
that  a  mortgagee  of  chattels  cannot  recover  in  an  action  for  an 
alleged  conversion  thereof,  against  a  purchaser  from  the  niort 
gagor  in  possession,  when  such  purchaser  has  sold  and  delivered 
the  property  to  a  third  person,  before  default  in  payment  of  the 
mortgage,  and  before  demand  of  possession  by  the  mortgagee  ; 
although  such  mortgagee  is  empowered  by  the  terms  of  the 
mortgage,  which  is  duly  filed,  to  take  possession  of  the  property 
at  any  time,  in  case  he  deems  himself  unsafe.  Hathaway  v. 
Brayman,  42  IN".  Y.  (3  Hand)  322  ;  SC,  1  Am.  Rep.  524.  But 
see  Bellune  v.  Wallace,  2  Rich.  (S.  C.)  80,  in  which  it  is  held, 
that  a  stipulation  in  a  mortgage  of  personal  property,  that  the 
mortgagor  shall  remain  in  possession  until  the  breach  of  the 
condition,  is  personal  to  the  mortgagor,  and  cannot  be  assigned 
or  transferred  ;  and  that  the  mortgagee  is  not,  therefore,  pre- 
cluded from  bringing  trover  for  the  property,  before  a  breach  of 
the  condition,  against  a  purchaser  from  the  mortgagor.  In  Ver- 
mont the  doctrine  is  stated  to  be  that  although  a  mortgagee  of 
chattels  may  have  the  right,  by  the  terms  of  the  mortgage,  to 
take  possession  of  the  property  mortgaged,  whenever  he  deems 
that  he  is  in  danger  of  losing  the  mortgage  debt  by  delaying  its 
collection  until  the  time  specified  for  its  payment,  yet  this  will 
not  give  him  the  constructive  possession  of  the  property,  so  as 
to  enable  bim  to  maintain  trespass,  unless  the  contingency  has 
happened,  upon  which  his  right  to  take  possession  depends,  and 
has  been  followed  by  some  act  upon  his  part,  asserting  the  right. 
Skiff  v.  Solace,  23  Vt.  279;  see  Bailey  v.  Godfrey,  54  111.  507; 
id.  623,  note. 

When  a  mortgagee  of  chattels,  after  seizing  the  chattels, 
allows  them  to  return  into  the  possession  of  the  mortgagor,  on 
a  forthcoming  bond,  the  legal  possession  remains  in  the  mort- 
gagee, the  mortgagor  holding  as  his  bailee.  Moody  v.  Hazelden, 
1  So.  Car.  129. 

The  mortgagee  is  entitled  to  possession  of  the  mortgaged  prop- 
erty after  a  breach  of  the  condition,  and  an  extension  of  time  on 
the  debt  would  make  no  difference  with  this  right.  Boioers  v. 
Benson,  57  Mo.  26.  And  after  forfeiture,  the  mortgagor  cannot,  by 
tendering  the  debt,  entitle  himself  to  an  action  of  trover  against 
the  mortgagee.  Brown  v.  Bement,  8  Johns.  96 ;  Heyland  v. 
Badger,  35  Cal.  404. 


182  CHATTEL  MORTGAGES. 

A  sale  and  delivery  of  a  mortgaged  chattel  by  the  mortgagee, 
when  he  was  in  lawful  possession  by  virtue  of  a  voluntary  sur- 
render by  the  mortgagors,  would  transfer  all  his  rights  as  mort- 
gagee, and  this  would  entitle  his  vendee  to  take  and  retain  pos- 
session, as  against  the  mortgagors  at  least,  until  the  mortgage 
debt  was  paid  or  tendered.  Sirrine  v.  Briggs,  31  Mich.  443. 
And  a  sale  of  a  chattel  by  a  mortgagor,  with  the  consent  of  the 
mortgagee,  will  convey  a  good  title  to  the  purchaser,  even  though 
such  consent  is  not  in  writing ;  or,  if  it  is  so,  is  not  entered  or 
indorsed  upon  the  mortgage  or  the  record  of  the  same.  Roberts 
v.  Crawford,  54  N.  H.  532.  But  a  mortgagor  of  personal  prop- 
erty in  possession,  who  mortgages  the  entire  property  to  another 
without  notice  of  the  existing  mortgage  and  permits  him  to  take 
possession,  is  liable  to  the  first  mortgagee  in  trover  for  a  tortious 
conversion.  Millar  v.  Allen,  10  R.  I.  49 ;  Coles  v.  Clark,  3 
Cush.  399  ;  Aslimead  v.  Kellogg,  23  Conn.  70 ;  but  see  Hathaway 
v.  Brayman,  42  N.  Y.  (3  Hand)  322  ;  S.  C,  1  Am.  Rep.  524 ;  ante, 
176,  §  7.  And  it  is  held,  that  where  a  mortgagee  of  chattels,  whose 
right  to  possession  has  become  perfect  under  the  mortgage, 
obtains  possession  in  a  lawful  manner,  and  sells  the  property 
generally  without  taking  any  notice  of  a  prior  lien  or  mortgage, 
he  is  not  liable  in  trespass  or  trover  at  the  suit  of  the  mortgagor 
or  the  prior  lienee  or  mortgagee.  Hale  v.  Omaha  Nat.  BanJc,  7 
Jones  &  Sp.  (N.  Y.)  207.  So,  if  a  person  sells  chattels  to  the 
owner  of  land,  on  an  agreement  that  their  character  as  personal 
property  is  not  to  be  changed,  and  takes  a  chattel  mortgage 
thereon  to  secure  the  purchase-money,  a  prior  mortgagee  of  the 
land  cannot  claim  them  as  subject  to  the  lien  of  his  mortgage, 
although  they  are  subsequently  annexed  to  the  freehold ;  and 
upon  failure  of  the  owner  to  pay  the  chattel  mortgage,  the  vendor 
is  entitled  to  their  delivery.  Tifft  v.  Horton,  53  K  Y.  (8  Sick.) 
377 ;  Eaves  v.  Estes,  10  Kans.  314  ;  S.  C,  15  Am.  Rep.  345. 

When  a  chattel  mortgage  is  given  to  secure  a  debt  payable  in 
installments,  the  title  of  the  mortgagee  becomes  as  perfect  upon 
a  default  in  the  payment  of  an  installment,  as  it  does  upon  a 
default  in  the  payment  of  the  whole  debt.  Robinson  v.  Wilcox,  2 
1ST.  Y.  Leg.  Obs.  160  ;  Halstead  v.  Swartz,  46  How.  (N.  Y.)  289  ; 
S.  C,  1  N.  Y.  S.  C.  (T.  &  C.)  559 ;  but  see  contra,  5  N.  Y.  Leg. 
Obs.  418. 

If  a  mortgagee  of  personal  property  assigns  the  debt  to  secure 
the  payment  of  which  the  mortgage  is  given,  whether  the  same 
be  done  before  or  after  forfeiture,  the  interest  of  the  mortgagee 
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passes  to  the  assignee.  Moody  v.  Ellerbe,  4  So.  Car.  21.  And  if 
the  property  is  taken  by  a  stranger  the  action  mnst  be  brought 
in  the  name  of  the  assignee,  and  not  in  the  name  of  the  assignor. 
Langdon  v.  Buel,  9  Wend,  80 ;  see  Campbell  v.  Birch,  60  N.  Y. 
(15  Sick.)  214. 

§  9.  Rights  of  creditors.  The  law  favors  creditors  in  all 
fair  attempts  to  collect  or  secure  their  just  demands.  And  one 
principal  object  in  requiring  chattel  mortgages  to  be  filed  is  to 
enable  all  persons  to  know  whether  there  are  liens  upon  the  per- 
sonal property  of  the  person  with  whom  they  are  dealing.  It 
has  been  held,  that  a  mortgage  made  in  fraud  of  creditors  will 
be  invalid,  although  it  be  given  for  a  good  consideration.  Rob- 
inson v.  Holt,  39  N.  H.  557 ;  Rich  v.  Levy,  16  Md.  74 ;  see 
Kranert  v.  Simon,  65  111.  344.  So,  before  a  mortgage  of  personal 
property  can  be  upheld  under  the  statute  of  New  York,  as  a 
valid  security,  the  mortgagee  must  show,  affirmatively,  that  the 
transaction  between  the  parties  was  bona  fide,  and  also  that 
there  was  no  intention  to  defraud  creditors.  It  is  not  enough  to 
show  that  the  mortgage  was  given  for  "  a  good  and  valid  con- 
sideration." Or  oat  v.  Rees,  20  Barb.  26  ;  Randall  v.  Parser, 
3  Sandf.  69.  And,  -in  Massachusetts,  it  is  held  that  a  mort- 
gage of  personal  property,  which,  as  to  some  portion  of  the 
debt  thereby  secured,  is  in  contravention  of  the  insolvent  laws, 
is  wholly  void.  Benny  v.  Bana,  2  Cush.  160.  And,  by  statute 
in  New  Hampshire,  the  condition  of  a  mortgage  of  personal 
property  must  state  its  true  character  as  security  for  a  debt,  or, 
if  it  is  such,  for  a  liability  only,  or  it  will  not  be  valid  against 
creditors.  Belknap  v.  Wendell,  31  N.  H.  92  ;  and  see  Parker  v. 
Morrison,  46  id.  280.  But,  in  New  Jersey,  a  mortgage  is  not 
void  as  against  the  policy  of  the  statute  regulating  assignments 
for  the  benefit  of  creditors,  when  it  does  not  purport  to  be  such 
an  assignment,  but  a  mortgage  to  secure  certain  specified  debts, 
although  it  has  no  redemption  clause.  Chapman  v.  Hunt,  14  N. 
J.  (1  McCart.)  Eq.  149.  In  Iowa,  an  unrecorded  mortgage  of 
chattels,  where  the  mortgagor  retains  possession,  is  valid  against 
attaching  creditors,  with  notice  of  its  existence  at  any  time 
before  levy.  Cragin  v.  Carmichael,  11  Bankr.  Reg.  511.  But, 
in  New  York,  the  statute  relative  to  chattel  mortgages  having 
provided  that  these  instruments,  unless  filed  in  the  proper  clerk's 
office,  shall  be  absolutely  void  as  against  the  creditors  of  the 
mortgagor,  the  mere  knowledge,  by  a  creditor,  of  the  existence 
of  a  chattel  mortgage,  executed  by  his  debtor,  which  has  not 
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been  duly  filed,  will  not  preclude  him  from  availing  himself  of 
the  objection  that  it  is  for  that  reason  void.  Farmers'  Loan  and 
Trust  Co.  v.  Hendrickson,  25  Barb.  484.  Notice  to  a  judgment 
creditor,  or  knowledge  by  him  of  the  existence  of  an  untiled 
chattel  mortgage,  at  the  time  of  recovering  his  judgment  is  no 
answer  to  his  objection  that  such  mortgage  has  not  been  filed, 
and  is,  therefore,  void  as  to  him.  Stevens  v.  Buffalo  and  New 
York  City  R.  R.  Co.,  30  id.  590.  But  a  creditor  who  seeks  to 
impeach  a  chattel  mortgage  upon  the  ground  of  a  continuance 
of  the  mortgaged  property  in  the  hands  of  the  mortgagor,  is 
bound  to  show  that  he  was  a  creditor  during  the  time  that  such 
possession  continued.  Willi ston  v.  Jones,  6  Duer  (N.  Y.),  504. 
Where  the  mortgage  has  been  duly  filed,  the  mere  fact  that  the 
mortgagor  is  permitted  to  remain  in  possession  of  the  mort- 
gaged property,  with  the  assent  of  the  mortgagee,  does  not  en- 
able such  mortgagor  to  transfer  a  good  title  to  a  third  person, 
in  the  absence  of  any  authority  to  sell  it.  Dudley  v.  Hawley, 
40  Barb.  397;  S.  C.  affirmed,  39  N.  Y.  (12  Tiff.)  441.  Nor  does 
such  a  transaction  make  the  mortgagee  guilty  of  that  species  of 
negligence  or  misconduct  which  will  afterward  estop  him  from 
asserting  his  title  as  against  a  third  person,  who  voluntarily,  but 
in  ignorance  of  the  true  title,  assists  the  mortgagor  in  a  conver- 
sion of  the  property.  lb. 

To  render  the  interest  of  a  mortgagor  of  chattels  liable  to  sale 
upon  an  execution  issued  against  him,  there  must  be  an  absolute 
right  of  possession  of  the  property  for  a  certain  or  definite 
period,  which  right  must  exist  at  the  time  when  the  levy  is 
made;  and  if  the  time  is  uncertain  or  contingent,  it  cannot  be 
certain  or  absolute;  and  if  it  is  contingent  and  liable  to  be  de- 
feated at  any  moment,  it  is  not  for  a  definite  period.  Farrell  v. 
Hildreth,  38  Barb.  178.  When  there  is  a  provision  in  a  chattel 
mortgage  which  allows  the  mortgagee,  in  case  he  shall  feel  in- 
secure, to  take  possession  of  the  mortgaged  property  and  sell 
it  at  a  time  previous  to  that  fixed  for  the  payment  of  the  debt, 
this  will  destroy  the  mortgagor's  implied  right  to  retain  the 
possession  for  a  moment,  provided  the  mortgagee  shall  deem 
himself  insecure,  and  this  fact  renders  him  a  mere  tenant  at  suf- 
ferance, lb. ;  and  see  Tyler  v.  Ames,  6  Lans.  (N.  Y.)  280 ; 
Huggans  v.  Fryer,  1  id.  276.  And  in  such  a  case,  if  a  sheriff, 
with  notice  of  the  mortgage,  and  after  a  demand  of  the  prop- 
erty by  the  mortgagee,  proceeds  to  sell  it  on  an  execution  against 
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the  mortgagor,  tie  will  render  himself  liable  to  an  action  in  favor 
of  such  mortgagee.     Farrell  v.  Hildreth,  38  Barb.  178. 

A  chattel  mortgage  may  be  avoided  for  usury  by  a  judgment 
and  execution  creditor  of  the  mortgagor.  Carow  v.  Kelly,  59 
Barb.  239. 

§  10.  Rights  of  bona  fide  purchasers.  Where  personal  prop- 
erty has  been  mortgaged,  the  possession  may  in  some  instances 
remain  with  the  mortgagor,  especially  where  such  a  course  is 
rendered  proper  and  expedient  from  the  nature  of  the  property 
and  the  objects  of  the  parties  in  making  the  mortgage.  But  if 
the  mortgagor,  while  in  possession,  sells  the  property  to  a 
bona  fide  purchaser,  who  is  ignorant  of  the  mortgage,  and  has 
no  cause  for  suspicion  or  inquiry,  and  delivers  the  possession, 
the  sale  will  be  good,  and  the  rights  of  such  a  purchaser  are 
paramount  to  those  of  the  mortgagee.  Walter  v.  Stevenson,  2 
Hall  (N.  Y.),  63.  And  even  though  the  arrangement  between 
the  mortgagee  and  the  mortgagor  was  restricted  to  allowing  the 
latter  to  remain  in  possession  of  the  chattel  mortgage  (a  vessel) 
until  the  mortgagee  had  a  reasonable  opportunity  to  enforce  his 
mortgage,  still  this  will  not  defeat  the  rights  of  bona  fide  pur- 
chasers for  a  valuable  consideration.  The  Romp,  Olc.  Adm.  196; 
and  see  The  Mary,  1  Paine,  671.  And  it  is  strong  evidence  that 
a  mortgagee  abandons  his  claim  under  the  mortgage,  so  far  as 
respects  the  purchaser  and  his  assigns,  if  he  fails  to  make  ob- 
jections when  informed  of  the  mortgagor's  intention  to  sell,  and 
omits  for  a  long  time  to  enforce  the  mortgage.  So  if  he  allows 
the  mortgagor  to  sell  some  of  the  mortgaged  articles,  thereby 
inducing  the  purchaser  of  other  articles  to  suppose  that  the 
mortgage  is  satisfied.     Taylor  v.  Cole,  4  Munf.  (Va.)  351. 

But  a  chattel  mortgage,  good  as  to  the  parties  executing  it, 
will  hold,  as  to  third  parties  who  purchase  with  knowledge  of 
the  mortgage,  as  such  purchasers  are  not  considered  as  bona  fide. 
The  purchasers  acquire  only  the  right  of  redemption.  Hathorn 
v.  Lewis,  22  111.  395 ;  and  see  Gregory  v.  Thomas,  20  Wend.  17 ; 
Hill  v.  Beebe,  13  N.  Y.  (3  Kern.)  556 ;  but  see  Shapleigh  v.  Went- 
worth,  13  Mete.  (Mass.)  358 ;  Travis  v.  Bishop,  id.  304.  So,  a 
purchase  of  mortgaged  goods,  made  with  the  intention  of  de- 
frauding the  mortgagee  of  his  interest,  is  void  as  to  such  mort- 
gagee. Fuller  v.  Paige,  26  111.  358.  A  second  mortgagee  of 
personal  property,  by  consenting  to  a  sale  thereof  by  the  mort- 
gagor discharged  of  his  mortgage,  does  not  warrant  the  pur- 
chaser's title,  or  estop  himself  to  set  up  against  him  a  title  uudei 
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a  subsequent  assignment  of  the  first  mortgage.  ClarTc  v.  Hale, 
8  Gray,  187.  And  a  mere  declaration  by  a  mortgagee,  on  learn* 
ing  from  the  mortgagor  that  he  had  sold  the  mortgaged  property; 
that  he  cared  nothing  about  the  property,  and  did  not  want  it, 
does  not  preclude  the  mortgagee  from  afterward  asserting  his 
title  under  the  mortgage.     White  v.  Phelps,  12  N.  H.  382. 

The  purchasers  of  personal  property  upon  which  there  is  a 
valid  chattel  mortgage,  who  consume  or  sell  a  part  of  the  prop- 
erty, so  that  what  remains  does  not  produce  sufficient  to  satisfy 
the  mortgage  debt,  are  personally  liable  for  the  deficiency. 
Beers  v.  Waterbury,  8  Bosw.  (N.  Y.)  396. 

In  South  Carolina  a  mortgage  unrecorded  is  held  good,  and 
will  have  effect  against  any  other  title  inferior  to  it,  except  a 
mortgage  or  sale  of  the  same  goods  from  the  same  person  recorded 
before  it.  Youngblood  v.  Keadle,  1  Strobh.  (S.  C.)  121.  In  Ten- 
nessee, where  personal  property  mortgaged  is  left  in  possession 
of  the  mortgagor,  and  he  sells  it,  the  mortgagee  cannot  follow 
the  property  into  the  hands  of  the  purchaser.  Hurt  v.  Beeves, 
5  Hay  w.  (Tenn.)  50  ;  see  ante,  176,  §  7. 

The  right  of  a  bona  fide  purchaser  of  goods  to  test  the  validity 
of  a  prior  mortgage,  on  the  ground  of  continuance  of  possession 
in  the  mortgagor,  is  one  which  is  entirely  personal  to  the  pur- 
chaser ;  and  he  cannot  be  obliged  by  the  mortgagor  to  avail 
himself  of  such  a  defense.  Accordingly,  where  one  having 
mortgaged  certain  goods,  afterward  sold  them,  fraudulently  con- 
cealing the  existence  of  the  mortgage,  and  the  purchaser  volun- 
tarily surrendered  the  goods  to  the  mortgagee  on  his  demanding 
them,  it  was  held,  in  an  action  by  the  purchaser  against  the 
mortgagor  for  the  fraud,  that  though  the  purchaser  might  have 
successfully  contended  against  the  mortgagee's  claim,  by  reason 
of  the  possession  remaining  in  the  mortgagor,  the  omission  to  do 
so  was  no  defense  in  the  action  against  the  mortgagor.  Bust  v. 
Morse,  2  Hill  (N.  Y.),  655. 

The  power  of  the  mortgagor  to  make  a  sale  of  the  goods  mort- 
gaged may  be  implied  from  his  covenant  to  account  to  the  mort- 
gagees for  the  proceeds  of  the  sales.  Abbott  v.  Goodwin,  20  Me. 
408. 

§  11.  Change  of  possession.  The  subject  of  a  change  of  pos- 
session of  personal  property  under  a  chattel  mortgage  is  one 
that  has  undergone  thorough  discussion  in  the  courts,  without, 
however,  settling  all  the  questions  connected  therewith.  The 
cases  are  far  from   harmonious,  and  the  law  is  still  unsettled; 
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except  where  the  subject  is  expressly  regulated  by  statute,  as  it 
is  in  some  of  the  States.  The  rule  established  by  the  later  Eng- 
lish cases  would  appear  to  be,  that  though  a  continuance  in  pos- 
session by  the  mortgagor  he  prima  facie  a  badge  of  fraud,  if  the 
chattels  mortgaged  be  transferable  from  hand  to  hand,  yet  the 
presumption  of  fraud  arising  from  that  circumstance  may  be 
rebutted  by  explanations  showing  the  transaction  to  be  fair  and 
honest,  and  giving  a  reasonable  account  of  the  retention  of  the 
possession.  The  question  of  fraud  arising  in  such  cases  is  not 
an  absolute  inference  of  law,  but  one  of  fact  for  a  jury.  See 
Martindale  v.  Booth,  3  B.  &  Ad.  498  ;  Weaver  v.  Joule,  3  C.  B. 
(N.  S.)  309 ;  Hale  v.  Saloon  Omnibus  Co.,  4  Drew.  492  ;  Alton  v. 
Harrison,  L.  R.,  4  Ch.  App.  622  ;  2  Kent's  Com.  520.  This  rule 
has  been  recognized  as  the  true  one  in  some  of  the  American 
cases.  See  Collins  v.  Myers,  16  Ohio,  547 ;  Freeman  v.  Raw- 
son,  5  Ohio  St.  1 ;  Kleine  v.  Katzenberger,  20  id.  110 ;  S.  C,  5 
Am.  Rep.  630  ;  Peck  v.  Land,  2  Kelly  (Ga.),  1;  Curd  v.  Miller,  7 
Gratt.  (Va.)  185.  In  Pennsylvania,  it  is  held  to  be  the  duty  of  the 
mortgagee  of  a  chattel  to  take  all  the  possession  of  the  thing 
pledged  which  its  nature  and  circumstances  will  admit  of.  Closs 
v.  Woods,  5  Serg.  &  Rawle,  275;  see  also  Walsh  v.  Bekey,  2 
Penn.  57  ;  Milne  v.  Henry,  40  Penn.  St.  352 ;  Portland  Bank  v. 
Slubbs,  6  Mass.  422  ;  Bullock  v.  Williams,  16  Pick.  33  ;  Look  v. 
Comstock,  15  Wend.  244.  A  ship  at  sea,  or  articles  in  process  of 
manufacture,  or  a  growing  crop  of  grain,  cannot  be  transferred 
as  a  horse,  or  other  chattel  in  hand,  can  be  turned  over ;  but  in 
such  cases  the  parties  must  do  every  thing  in  their  power  to 
secure  the  public  from  that  deception  which  the  possession  of 
property  without  the  ownership  always  enables  a  person  to  prac- 
tice. The  indicia  of  ownership,  if  not  the  corporal  possession, 
must  be  delivered,  else  the  mortgage  will  be  fraudulent  as  to 
creditors.  Pry  v.  Miller,  45  Penn.  St.  441.  So,  it  has  been  held 
in  Massachusetts,  that  though  the  mortgagor  may  sometimes 
retain  possession,  yet  he  must  first  deliver  the  goods  to  the 
mortgagee,  to  render  the  mortgage  valid  against  the  mortgagor's 
creditors,  etc.  Gale  v.  Ward,  14  Mass.  352  ;  Bonsey  v.  Amee,  8 
Pick.  237 ;  Carrington  v.  Smith,  id.  419  ;  and  see  Poster  v.  Per- 
kins, 42  Me.  168.  No  formal  delivery  of  personal  chattels  mort- 
gaged is  necessary  in  New  Hampshire,  if  the  mortgage  is  duly 
executed  and  recorded  according  to  the  statutory  requirement. 
Ash  v.  Savage,  5  N.  H.  545  ;  Call  v.  Gray,  37  id.  428.  In  New 
York,  where  goods  are  left  in  the  possession  of  the  mortgagor, 
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the  statute  declares  the  presumption  of  fraud,  and  the  courts 
should  enforce  that  presumption.  But  where  there  is  any 
material  and  pertinent  evidence  of  good  faith,  the  question  is 
one  of  fact,  and  should  be  submitted  to  the  jury.  Griswold  v. 
Sheldon,  4  N.  Y.  (4  Comst.)  581 ;  S.  C,  1  Code  R.  (N.  S.)  261 ; 
Hollacher  v.  O'Brien,  5  Hun,  277  ;  Swift  v.  Hart,  12  Barb.  530  ; 
Butler  v.  Van  Wyclc,  1  Hill,  438  ;  and  see  Dodds  v.  Johnson,  3 
N.  Y.  S.  C.  (T.  &  C.)  215 ;  Powell  v.  Preston,  id.  644  ;  1  Hun,  513. 
Where  the  things  mortgaged  are  in  the  actual  possession  of  a 
third  person,  immediate  delivery  of  them  is  not  necessary.  Nash 
v.  My.  19  Wend.  523  ;  Goodwin  v.  Kelly,  42  Barb.  194 ;  Smith 
v.  Post,  3  N.  Y.  S.  C.  (T.  &  C.)  647,  649  ;  S.  C,  1  Hun,  516. 

A  mortgage  of  a  stock  of  goods,  with  a  provision  that  the 
mortgagor  may  have  the  right  to  sell  them  in  the  way  of  trade, 
and  that  goods  purchased  in  the  place  of  those  sold  shall  be  in- 
cluded in  the  mortgage,  is  fraudulent  as  to  creditors  and  void,  both 
as  to  after-acquired  property  and  as  to  that  in  the  possession  of  the 
mortgagor  at  the  time  of  making  the  mortgage  and  included  in 
it.  Edgell  v.  Hart,  9  N.  Y.  (5  Seld.)  213;  Russell  v.  Winne.  37  N. 
Y.  (10  Tiff.)  591;  Yates  v.  Olmsted,  65  Barb.  43 ;  see  S.  C,  id.  462; 
see  also  Ranlett  v.  Blodgett,  17  N.  H.  298 ;  Sleinartv.  Deuster,  23 
Wis.  136;  Simmons  v.  Jenkins,  76  111.  479  ;  Marston  v.Vultee, 
8  Bosw.  129;  S.  C,  12  Abb.  143.  But  the  fact  that  the  mortgagor 
continues  to  sell  the  mortgaged  property,  as  the  goods  in  a  store, 
with  the  knowledge  of  the  mortgagee,  in  the  absence  of  proof 
that  this  was  pursuant  to  an  agreement  between  the  parties, 
does  not  render  the  mortgage  fraudulent  in  law  as  against 
other  creditors.  Frost  v.  Warren,  42  N.  Y.  (3  Hand)  204 ;  see 
Yates  v.  Olmsted,  56  N.  Y.  (11  Sick.)  632 ;  reversing  S.  C,  65 
Barb.  43  ;  Moore  v.  Young,  4  Biss.  128.  Nor  is  a  chattel  mort- 
gage vitiated  by  a  provision  authorizing  the  mortgagor  to  retain 
the  property  until  the  mortgagee  deems  himself  insecure,  if  he 
can  prove  that  the  transaction  was  honest  and  that  he  has  given 
the  constructive  notice  required  by  law.  Frost  v.  Mott,  34  ~N.  Y. 
(7  Tiff.)  253.  So  an  agreement  that  the  mortgagor  shall  keep 
possession  and  retail  the  goods  for  cash  only,  paying  over 
the  money  to  the  mortgagee,  is  not  fraudulent  in  law,  but 
presents  a  question  of  good  faith  for  the  jury.  Ford  v.  Wil- 
liams, 24  N.  Y.  (10  Smith)  359  ;  Miller  v.  Lockwood,  32 
N.  Y.  (5  Tiff.)  293;  ConJding  v.  Shelley,  28  N.  Y.  (1  Tiff.) 
360.  And  this  rule  is  sustained  in  Ohio.  Kleine  v.  ICatz- 
enberger,  20  Ohio  St.  110;   S.  C,  5  Am.   Rep.   630;   see  also 
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Abbott  v.  Goodwin,  20  Me.  407 ;  Adler  v.  Clajlin,  17  Iowa,  89  ; 
Metzner  v.  Graham,  57  Mo.  404.  Where  a  firm,  of  which  the 
mortgagor  is  a  member,  is  in  the  use  of  mortgaged  chattels,  an 
agreement  between  the  mortgagor  and  the  mortgagee,  after  default 
in  payment,  that  a  partner  of  the  former  shall  retain  possession 
of  the  property  for  the  latter,  the  property  remaining  and  being 
used  as  before,  does  not  work  a  change  of  possession.  Mere 
words  will  not  effect  a  change  in  law  where  there  is  none  in  fact, 
Porter  v.  Parmley,  52  N.  Y.  (7  Sick.)  185. 

In  Vermont,  a  mortgage  of  personal  property,  unaccompanied 
by  a  change  of  possession,  is  inoperative  and  void  as  against 
creditors  of  the  mortgagor.  Russell  v.  Fillmore,  15  Vt.  130 ; 
Sturgis  v.  Warren,  11  id.  433;  8Mff  v.  Solace,  23  id.  285.  In 
the  absence  of  stipulations  to  the  contrary,  the  mortgagee  of 
personal  property  has,  by  the  Kansas  statute,  the  right  of  pos- 
session. Wolfley  v.  Rising,  12  Kans.  535.  And  the  mere  fact 
that  one  person  mortgages  goods  to  another  does  not  authorize 
any  person,  except  the  mortgagee  or  some  person  claiming 
under  him,  to  take  the  property  from  the  mortgagor;  and  if  any 
such  person  other  than  the  mortgagee,  or  some  person  claiming 
under  him,  does  so  take  the  property,  he  is  liable  for  more  than 
merely  nominal  damages.     Tallman  v.  Jones,  13  Kans.  438. 

In  Indiana,  the  principle  of  the  common  law  prevails  unchanged 
by  statute,  that,  where  a  mortgage  of  personal  property  is  silent 
as  to  possession,  the  mortgagee  is  entitled  to  immediate  posses- 
sion upon  the  execution  of  the  mortgage.  Broadhead  v.  Mc- 
Kay, 46  Ind.  595.  If  the  mortgagor  continues  in  possession  of 
the  mortgaged  goods  as  visible  owner  with  the  consent  of  the 
mortgagee,  the  mortgage  is  presumptively  fraudulent  as  to  cred- 
itors. Case  v.  Winship,  4  Blackf.  425.  In  Illinois  possession  of 
mortgaged  goods  by  the  mortgagor  is  fraudulent  as  to  creditors 
and  purchasers,  unless  such  possession  is  provided  for  by  the 
mortgage.  And  after  the  time  for  possession  by  the  debtor  has 
passed,  if  he  keeps  the  property,  it  is  equally  fraudulent,  and 
subsequent  liens  or  purchasers  will  be  preferred  to  such  prior 
mortgagee.  Constant  v.  Matteson,  22  111.  546  ;  Burnham  v. 
Mutter,  61  id.  453  ;  Lemen  v.  Robinson,  59  id.  115  ;  see  also 
Travis  v.  McCormick,  1  Mon.  T.  148  ;  S.  C,  id.  347 ;  Machette 
v.  Wanless,  1  Col.  T.  225.  A  mortgagee  in  Maryland  who  per- 
mits the  mortgagor  to  retain  possession  of  the  mortgaged  chattels, 
and  to  bring  them  into  Pennsylvania  and  sell  them  to  a  bona 
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fide  purchaser,  loses  all  right  thereto.    MacCdbe  v.  Blymyre,  9 
Phil.  (Penn.)  615. 

That  a  mortgage  of  chattels,  with  possession  retained  by  the 
mortgagor,  is  good  except  as  against  subsequent  purchasers 
and  bona  fide  creditors,  see  Winsor  v.  McLellan,  2  Story,  492; 
Morrow  v.  Turney,  35  Ala.  131 ;  Hackett  v.  Manlove,  14  Cal.  85; 
Johnson  v.  Jeffries,  30  Mo.  423 ;  Golden  v.  Cockril,  1  Kans.  259; 
Smith  v.  Moore,  11  N.  H.  55  ;  Smith  v.  McLean,  24  Iowa,  322. 
In  Iowa  retention  of  possession  of  the  mortgaged  property  by 
the  mortgagor,  beyond  the  time  stipulated  in  the  mortgage,  will 
render  the  mortgage  fraudulent  and  void  as  to  subsequent  pur- 
chasers only  when  such  retention  is  with  the  consent  of  the  mort- 
gagee. Simms  v.  McKee,  25  Iowa,  341.  Under  the  Georgia  Code 
a  mortgage  may  cover  a  stock  of  merchandise  as  it  changes  by 
purchases  and  sales,  but  it  ought  only  to  be  enforced  to  the 
extent  of  the  value  of  the  stock  on  hand ;  at  least,  as  against 
any  person  having  an  earlier  claim  in  respect  to  goods  subse- 
quently purchased.     Goodrich  v.  Williams,  50  Ga.  425. 

As  to  what  is  a  sufficient  change  of  possession,  it  would  seem 
to  be  enough  if  the  mortgagee  take  such  possession  of  the  thing 
mortgaged  as  its  nature  and  the  circumstances  will  admit.  Fry  v. 
Miller,  45  Penn.  St.  441 ;  Luckenbach  v.  Breckenstein,  5  W.  & 
Serg.  (Penn.)  145.  Thus,  where  the  property  is  bulky  and  inca- 
pable of  manual  delivery,  as  in  the  case  of  logs,  it  is  sufficient 
that  the  mortgagor  goes  with  the  mortgagee  to  the  place  where 
it  lies  and  points  it  out  to  the  latter  as  the  property  included  in 
the  mortgage,  and  which  he  thereby  transfers  to  the  mortgagee's 
possession.  Morrow  v.  Heed,  30  Wis.  81;  and  see  Homes  v. 
Crane,  2  Pick.  607;  Steward  v.  Lombe,  1  Brod.  &  B.  506.  A 
bill  of  sale  of  chattels,  and  a  mortgage  back  to  secure  the  pur- 
chase-money, were  made  at  the  same  time,  in  the  room  where 
the  chattels  were,  but  there  was  no  formal  delivery.  The  mort- 
gagor went  into  possession,  and  it  was  held,  that  there  was  a 
sufficient  delivery  to  the  mortgagee,  to  make  good  his  title  as 
against  an  attaching  creditor  of  the  mortgagor.  Smith  v.  Put- 
ney, 18  Me.  87.  The  same  was  held,  where  the  evidence  was 
that  the  mortgagor  of  certain  furniture,  in  order  to  avoid  the 
recording  of  the  mortgage,  put  the  furniture  in  a  certain  room 
of  the  house  he  then  occupied,  but  from  which  he  soon  removedj 
and  delivered  the  key  thereof  to  a  third  person  to  keep  for  the 
mortgagee  until  he  should  pay  the  debt  secured.  McPartland 
v.  Read,  11  Allen,  231.     But  where  A  mortgaged  the  goods  in 
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liis  store  to  B,  and  no  announcement  of  the  fact  was  made,  the 
goods  were  not  moved,  the  same  clerk  continued  to  have  charge 
of  the  store  and  goods,  and  made  use  of  the  same  books  of  ac- 
count, though  acting  in  fact  as  the  agent  of  B,  it  was  held  that 
there  was  not  such  change  of  possession  as  rendered  the  mort- 
gage valid  against  the  mortgagee  in  a  mortgage  of  a  later  date 
but  prior  registry.  Doyle  v.  Stevens,  4  Mich.  87.  So,  in  Nevada, 
a  mortgage  of  cattle,  under  the  charge  of  a  servant  of  the  mort- 
gagor, is  invalid  under  the  statute  when  the  only  delivery  of 
them  to  the  mortgagee  consists  in  the  mortgagor's  pointing  out 
a  part  of  them  by  their  brands,  and  telling  the  mortgagee  he  de- 
livers them  to  him.     Doak  v.  Brubaker,  1  Nev.  218. 

§  12.  Mortgage  shown  by  parol  proof.  The  rule  that  a  bill  of 
sale,  absolute  on  its  face,  may  be  shown  to  have  been  intended 
as  a  mortgage,  has  been  sustained  in  numerous  cases,  and  it 
may  be  shown  by  other  writings  and  acts  of  the  parties,  and 
even  by  parol  evidence.  See  Reed  v.  Jewett,  5  Me.  96 ;  Smith  v. 
Tilton,  10  Me.  350 ;  Sledge  v.  Clopton,  6  Ala.  603  ;  Carter  v. 
Burris,  18  Miss.  527 ;  Fowler  v.  Stoneum,  11  Tex.  478 ;  Rome 
v.  Puckett,  22  id.  201 ;  Dabney  v.  Green,  4  Hen.  &  M.  (Va.)  101; 
Ross  v.  Nor  veil,  1  Wash.  14;  Brogden  Y.Walker,  2  Harr.  &  J. 
(Md.)  285 ;  Leighman  v.  Marshall,  17  Md.  550 ;  Caswell  v, 
Keith,  12  Gray,  351 ;  Fuller  v.  Parrish,  3  Mich.  211 ;  Gaither 
v.  Teague,  7  Ired.  (N.  C.)  L.  460 ;  Despard  v.  Walbridge,  15 
N.  Y.  (1  Smith)  374  ;  but  see  Monlany  v.  Rock,  10  Mo.  506. 

§  13.  Validity  of  mortgage.  It  has  been  held  that  a  mortgage 
of  chattels,  which  is  void  as  to  a  part  of  the  chattels  covered  by 
it,  as  being  given  to  hinder,  delay  and  defraud  creditors,  is  void 
as  to  the  whole.  A  fraudulent  intent  as  to  a  part  of  the  in- 
strument vitiates  the  whole,  thereby  rendering  it  void.  Russell 
v.  Winne,  37  N.  Y.  (10  Tiff.)  591 ;  and  see  Dodds  v.  Johnson,  3 
N.  Y.  S.  C.  (T.  &  C.)  215;  Smith  v.  Post,  3  id.  650;  Yates  v.  Olmsted, 
m  N.  Y.  (11  Sick.)  632:  but  see  contra,  State  v.  Tasker,  31  Mo. 
445;  and  see  ante,  172,  §  4.  But  the  validity  of  a  mortgage  is  not 
affected  in  the  least  by  the  fact  that  the  mortgagee  holds  other 
independent  collateral  security  for  the  debt  secured  by  the 
mortgage.     Ayres  v.  Wattson,  57  Penn.  St.  360. 

In  regard  to  validity  as  dependent  on  the  law  of  place,  a 
chattel  mortgage,  valid  under  the  laws  of  the  State  where  made, 
both  as  between  the  immediate  parties  thereto  and  against  third 
persons,  will  be  held  valid  by  the  courts  of  another  State. 
Cobb  v.  Buswell,  37  Vt.  337 ;  Ferguson  v.  Clifford,  37  N.  H.  86; 
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Smith  v.  McLean,  24  Iowa,  322  ;  Rhode  Island,  etc.,  Bank  v. 
Danforth,  14  Gray,  123;  see  Beall  v.  Williamson,  14  Ala.  55 ; 
Runyon  v.  Groshon,  12  N.  J.  Eq.  86;  Branley  v.  South  Eastern 
R.  R.  Co.,  12  J.  Scott  (N.  S.),  63. 

A  mortgage  made  to  secure  promissory  notes,  part  of  the  con- 
sideration of  which  is  spirituous  liquors  sold  in  violation  of  law, 
is  wholly  void.  Brigham  v.  Potters,  14  Gray,  522.  And  so  of 
a  mortgage  founded  on  a  usurious  consideration.  Thompson  v. 
Van  Vechten,  27  N.  Y.  (13  Smith)  568 ;  Leslie  v.  Hoffman,  1 
Edm.  (N.  Y.)  475.  And,  generally,  if  the  consideration  is  abso- 
lutely illegal  at  common  law,  or  if  it  is  made  illegal  by  statute, 
the  mortgagor  may  raise  the  question  of  the  validity  of  the 
mortgage. 

A  chattel  mortgage  may  be  void  for  uncertainty  of  descrip- 
tion, as  well  as  a  mortgage  of  real  estate.  Rood  v.  Welch,  28 
Conn.  157;  Golden  v.  Cockril,  1  Kans.  259.  As  to  what  words  of 
description  have  been  adjudged  sufficient.     See  ante,  175,  §  6. 

As  between  the  mortgagor  and  the  mortgagee,  a  specific  and 
particular  description  of  the  several  articles  mortgaged,  by  which 
to  identify  them  from  other  like  articles  of  the  mortgagor,  in 
the  same  building,  is  not  necessary.  Call  v.  Gray,  37  N.  H. 
428.  Nor  is  it  necessary  to  the  validity  of  a  chattel  mortgage, 
as  to  third  persons,  that  it  should  be  for  the  payment  of  any 
sum  certain,  or  of  any  money  whatever.  It  may  be  for  the  per- 
formance of  any  other  act,  or  of  any  contract,  by  the  mortgagor 
or  a  third  person.  Byram  v.  Gordon,  11  Mich.  531.  If  no  time 
be  specified,  for  the  performance  of  such  act  or  contract,  in  the 
agreement  itself,  the  law  will  require  it  to  be  performed  within 
a  reasonable  time.  lb.;  see  Divver  v.  McLaughlin,  2  Wend. 
596.  A  chattel  mortgage  of  "  all  the  dry  goods,  boots  and  shoes, 
millinery  goods  and  gentlemen's  furnishing  goods  and  stock  in 
trade,  now  in  the  store  occupied  by"  the  mortgagors,  is  neither 
fraudulent  on  its  face  nor  invalid  by  reason  of  the  generality 
and  indefiniteness  of  the  description.  Gonkling  v.  Shelley,  28 
N.  Y.  (1  Tiff.)  360.  So  a  chattel  mortgage  of  ten  horses  in  the 
mortgagor's  possession  is  not  void  for  uncertainty  in  the  descrip- 
tion, and  the  mortgagees  may  prove  that  horses  taken  by  them 
were  those  actually  mortgaged.  Eddy  v.  Caldwell,  7  Minn.  225. 
So  a  mortgage  of  "all  the  stock,  tools  and  chattels  belonging 
to"  the  mortgagor,  "in  and  about  the  wheelwright  shop  occu- 
pied  by  him,"  is  not  void  as  against  creditors,  and  the  mortgagee 
may  show,  by  parol  evidence,  what  articles   were  in  and  about 
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the  shop  when  the  mortgage  was  made.    Lawrence  v.  Evarts, 
7  Ohio  St.  194 ;  and  see  Wolfe  v.  Dorr,  24  Me.  104. 

The  validity  of  a  mortgage  made  and  expressed  to  be  made  to 
secure  a  debt,  and  future  advances,  has  been  sustained.  See 
Holbrook  v.  Baker,  5  Me.  309  ;  Googins  v.  Gilmore,  47  id.  9  ; 
Speer  v.  Skinner,  35  111.  282  ;  Carpenter  v.  Blote,  1  E.  D.  Smith 
(N.  Y.),  491  ;  Lawrence  v.  Tucker,  23  How.  (U.  S.)  14.  But  a 
mortgage  by  a  firm,  though  valid  to  secure  future  advances,  can- 
not inure  to  secure  advances  made  to  their  successors  after  a  dis- 
solution of  the  original  firm.  Monnot  v.  lbert,  33  Barb.  24.  And 
whether  a  mortgage,  which  on  its  face  is  given  to  secure  a  present 
debt,  but  which  is  known  to  have  been  given  only  to  secure 
future  advances  or  credits,  is  valid  as  against  creditors  or  pur- 
chasers, is  said  to  be  a  doubtful  question,  in  respect  to  which 
the  decisions  are  conflicting.  If,  however,  any  part  of  the  sum 
it  purports  to  secure  is  proved  to  have  been  a  subsisting  debt  at 
the  time  of  its  execution,  the  mortgage,  if  duly  filed,  is  certainly 
valid  to  the  extent  of  such  debt.  Westcott  v.  Gunn,  4  Duer  (N. 
Y.),  107. 

A  mortgage  of  goods  which  the  mortgagor  does  not  own  when 
the  mortgage  is  made,  though  he  afterward  acquires  them,  is 
held  void  as  against  his  attaching  creditors.  Jones  v.  Ricliard- 
son,  10  Mete.  (Mass.)  481 ;  and  see  Niclwls  v.  Hampton,  46  Ga. 
253;  Putnam  v.  Osgood,  51  N.  H.  192  ;  He  Kahley,  2  Biss.  383  ; 
Catlin  v.  Currier,  1  Sawyer,  7;  Chynoweth  v.  Tenney,  10  Wis. 
397 ;  ante,  186,  §  11 ;  but  see  Burhop  v.  Roovsewtt,  20  Wis.  398  ; 
Voorhis  v.  Langsdorf,  31  Mo.  451.  In  the  case  last  cited,  a 
provision  that  the  mortgage  shall  cover  such  goods  "  as  may  be 
added  from  time  to  time  to  said  stock,"  was  held  not  to  vitiate  it. 

Where  the  mortgaged  property  greatly  exceeds  in  value  the 
amount  of  the  debt,  and  embraces  perishable  articles,  these  facts 
are  held  to  afford  presumptions  of  fraud,  which  may,  however, 
be  explained.  Crosby  v.  Huston,  1  Tex.  203;  see  Ewing  v. 
Car  gill,  13  Sm.  &  M.  (Miss.)  79. 

§  14.  Filing  of.  The  filing  or  recording  of  chattel  mortgages 
is  made  a  subject  of  statutory  regulation  in  the  different  States, 
the  provisions  of  the  statutes  differing  as  to  details,  while  pre- 
serving a  uniformity  as  to  the  object  to  be  attained.  This  object, 
in  general  terms,  is  to  give  creditors  and  subsequent  purchasers 
notice  of  the  existence  of  the  mortgage  when  the  mortgagor 
retains  possession  of  the  property.  If  there  is  an  immediate 
delivery  of  the  mortgaged  property  to  the  mortgagee,  and  it  is 
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followed  by  an  actual  and  a  continued  change  of  possession  of 
it,  there  is  no  necessity  for  filing  the  mortgage.  That  is  an 
identification  and  appropriation  of  the  specific  property  to  the 
mortgagee.  Morrow  v.  Meed,  30  Wis.  81  ;  Wescott  v.  Gunn,  4 
Duer  (N.  Y.),  107.  As  between  the  parties  to  the  mortgage  no 
filing  is  necessary.  lb.  ;  Hudson  v.  Warner,  2  Harr.  &  J.  (Md.) 
415  ;  Fuller  v.  Paige,  26  111.  358;  McTaggart  v.  Rose,  14  Ind. 
230;  Hodgson  v.  Butts,  3  C ranch,  138;  Merrick  v.  Avery,  14 
Ark.  370.  So,  a  chattel  mortgage,  though  not  on  file  or  recorded 
as  required,  is  not  void  as  against  a  wrong- doer.  Moses  v.  Walker, 
2  Hilt.  (N.  Y.)  536  ;  Johnson  v.  Jeffries,  30  Mo.  423 ;  and  see 
Pratt  v.  Harlow,  16  Gray,  379.  And  a  purchaser,  with  notice 
of  the  existence  of  a  prior  mortgage,  which  is  not  filed,  cannot 
hold  it  as  against  the  prior  mortgagee.  Boyd  v.  Beck,  29  Ala. 
703;  Gregory  v.  Thomas,  20  Wend.  17;  Lewis  v.  Palmer,  28 
N.  Y.  (1  Tiff.)  272  ;  and  see  Lorn  v.  Pettengill,  12  N.  H.  339  ; 
Merrill  v.  Dawson,  1  Hemp.  563  ;  Hathorn  v.  Lewis,  22  111.  395 ; 
but  see  Travis  v.  Bishop,  13  Mete.  (Mass.)  200  ;  Abbott  v.  Good- 
win, 7  Shep.  (Me.)  407 ;  Main  v.  Alexander,  4  Eng.  (Ark.)  112. 
And  it  would  seem,  that  if  any  notice  is  sufficient  to  preclude  a 
seizure  on  execution  of  the  mortgaged  property  by  a  creditor  of 
the  mortgagor,  it  must  be  a  notice  full,  clear  and  explicit,  desig- 
nating and  identifying  the  property  by  marks  and  numbers,  or 
other  description  ;  and  especially  when  the  mortgagor  remains 
in  possession.  See  Denny  v.  Lincoln,  13  Mete.  (Mass.)  200 ; 
Smith  v.  Moore,  11  K  H.  65 ;  Stowe  v.  Meserve,  13  N.  H.  46 ; 
Merrill  v.  Dawson,  1  Hemp.  563.  Under  the  Maine  statute, 
requiring  chattel  mortgages  to  be  recorded,  one  subsequently 
purchasing  or  attaching  the  property  will  not  be  affected  by  an 
unrecorded  mortgage,  notwithstanding  he  had  actual  notice. 
Sheldon  v.  Connor,  48  Me.  584 ;  Rich  v.  Roberts,  id.  548.  And 
although  a  mortgage  need  not  be  filed  as  against  prior  pur- 
chasers and  mortgagees,  yet  it  is  held;  that  it  must  be  filed  as 
against  creditors  existing  at  the  time  the  mortgage  was  given. 
Benedict  v.  Smith,  10  Paige  (N.  Y.),  126 ;  Thompson  v.  Van 
Vechten,  27  N.  Y.  (13  Smith)  568 ;  and  see  Moore  v.  Young,  4 
Biss.  128 ;  Pond  v.  Skidmore,  40  Conn.  213 ;  Re  Leland,  10 
Blatchf.  503.  In  Iowa,  an  unrecorded  mortgage  of  chattels, 
where  the  mortgagor  retains  possession,  is  valid  against  attach- 
ing creditors,  with  notice  of  its  existence  at  any  time  before  levy. 
Crag  in  v.  Carmichael,  11  Bankr.  Reg.  511 ;  McGavranv.  Haupt, 
9  Iowa,  83.     A  bill  of  sale  of  property,  absolute  on  its  face,  but 
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intended  as  a  mortgage,  is  void  as  against  a  purchaser  for  a  valu- 
able consideration,  unless  recorded.  Bird  v.  Wilkinson,  4  Leigh 
(Va.),  266  ;  Dalies  v.  Jones,  6  Jones'  (N.  C.)  L.  14. 

Where  a  statute  provides  that  no  mortgage  of  personal  prop- 
erty shall  be  valid  against  any  other  person  than  the  parties 
thereto,  unless  possession  be  delivered  and  retained  by  the  mort- 
gagee, or  the  mortgage  be  recorded,  the  recording  is  equivalent 
to  an  actual  delivery  of  the  property.  Shurtleff  v.  Willard,  19 
Pick.  202 ;  Andrews  v.  Marshall,  48  Me.  26 ;  Donaldson  v. 
Johnson,  2  Chand.  (Wis.)  160. 

A  mortgage  of  land  does  not  defeat  a  prior  mortgage  of  a 
frame  building  standing  on  the  land,  when  the  mortgagee  of  the 
realty,  at  the  execution  of  his  mortgage,  had  full  knowledge  of 
the  chattel  mortgage.     Simons  v.  Pierce,  16  Ohio  St.  215. 

In  Massachusetts,  an  unrecorded  chattel  mortgage  which  is 
not  delivered  to  and  retained  by  the  mortgagee  is  not  valid 
against  the  assignee  in  insolvency  of  the  mortgagor.  Bingham 
v.  Jordan,  1  Allen,  373.  And  so  in  Indiana.  Moore  v.  Young, 
4  Biss.  128. 

§  15.  How  filed.  As  to  the  mode  of  filing  a  chattel  mortgage 
it  is  held  that  the  mortgagee  is  not  bound  to  do  any  thing  liore 
than  to  deliver  the  mortgage  at  the  proper  office,  and  to  the 
proper  officer,  or  to  any  person  of  proper  age  who  has  charge  of 
the  office.  In  one  case,  the  office  of  town  clerk  was  vacant,  but 
there  was  a  person  who  had  charge  of  the  office,  and  he  received 
a  chattel  mortgage,  which  was  brought  to  the  office  to  be  filed, 
and  indorsed  on  it,  "Filed  Oct,  20,  1845,"  and  placed  it  among 
the  chattel  mortgages  in  the  office ;  and  this  was  held  to  be  a 
valid  riling  of  the  mortgage,  within  the  meaning  of  the  statute. 
Bishop  v.  Cook,  13  Barb.  326.  So,  where  the  town  clerk  was 
absent,  and  a  clerk  in  the  store  of  the  town  clerk,  who  had 
charge  of  the  town  clerk's  office,  received  and  filed  a  chattel 
mortgage  in  the  absence  of  the  town  clerk,  this  was  held  a  valid 
filing.  Dodge  v.  Potter,  18  id.  194.  If  the  mortgage  is  properly 
delivered  at  the  proper  town  clerk's  office,  the  mortgagee  has 
performed  all  the  duty  which  the  statute  requires  of  him ;  and 
if  the  clerk  omits  to  file  the  mortgage  properly,  or  to  unter  it  in 
a  book,  or  to  index  it,  as  required  by  law,  these  omissions  of  the 
clerk  will  not  prejudice  the  rights  of  the  mortgagee.  lb.;  Neele 
v.  Berryhill,  4  How.  (N.  Y.)  16 ;  Dikeman  v.  Puckhafer,  1  Abb. 
N.  S.  (N.  Y.)  32;  1  Daly  (N.  Y.),  489;  Jordon  v.  Farnsworih, 
15  Gray,  517 ;  and  see  Harlow  v.  Birger,  30  111.  425  ;  Craig  v. 
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DimocTc,  47  id.  308.  But  it  is  held  that  a  chattel  mortgage  deliv- 
ered to  the  town  clerk,  with  orders  not  to  record  it  until  further 
notice,  and  it  is  not  in  fact  recorded,  cannot  be  considered  as  re- 
corded if  the  notice  has  not  been  given,  even  though  the  clerk 
may  have  noted  thereon  the  time  of  receiving  it.  Town  v.  Grif- 
fith, 17  N.  H.  165 ;  and  see  Low  v.  Peltengill,  12  id.  337.  And 
the  delivery  of  a  chattel  mortgage  to  the  clerk  while  absent  from 
his  office,  and  after  business  hours,  he  then  and  there  marking 
it  filed,  does  not  make  it  effective  against  creditors  until  it  is 
actually  filed.     Hathaway  v.  Howell,  54  N.  Y.  (9  Sick.)  97. 

Under  the  Ohio  statute  a  mortgage  of  personal  property  is 
"absolutely  void"  as  to  other  creditors  of  the  mortgagor,  who 
assert  their  rights  against  the  property  after  its  execution  and 
before  it  is  deposited  with  the  recorder  or  township  clerk.  But 
such  mortgage  is  not  void  in  toto  by  reason  of  an  omission  to 
make  the  deposit  "forthwith,"  but  becomes  effective  whenever 
it  is  deposited ;  and  in  case  of  a  temporary  withdrawal  of  the 
paper  from  the  recorder's  office,  the  mortgagee  will  not  be  preju- 
diced by  a  levy  made  at  the  instance  of  another  creditor.  Wilson 
v.  Leslie,  20  Ohio,  161 ;  and  see  Swift  v.  Hall,  23  Wis  532. 

A  schedule  referred  to  in  a  chattel  mortgage,  as  a  part  of  it, 
must,  equally  with  the  mortgage,  be  recorded  in  the  town  clerk's 
office,  to  give  effectual  notice  to  the  public.  Sawyer  v.  Pennell, 
19  Me.  167;  see  Chapin  v.  Cram,  40  id.  561.  But,  if  the  mort- 
gage be  given  to  secure  a  written  agreement,  the  two  are  distinct 
contracts,  and  no  copy  of  the  agreement  need  be  filed  with  the 
mortgage  in  order  to  render  the  latter  operative  against  third 
persons.     Byram  v.  Gordon,  11  Mich.  531. 

A  chattel  mortgage  not  recorded  until  after  an  attachment  of 
the  mortgaged  property  was  held  invalid  against  the  attaching 
creditor,  in  a  case  where  there  was  unreasonable  and  unex- 
plained delay  in  recording.  Pond  v.  Skidmore,  40  Conn.  213. 
In  New  Jersey,  an  unregistered  mortgage  of  a  chattel  is  abso- 
lutely void,  as  against  a  bona  fide  holder  of  a  subsequent  mort- 
gage of  the  same  chattel ;  and  it  is  not  necessary  that  such  sub- 
sequent mortgage  should  be  recorded.  De  Coureey  v.  Collins, 
21  N.  J.  Eq.  357. 

A  chattel  mortgage  made  without  the  knowledge  of  the  mort- 
gagee, and  delivered  to  a  third  party  to  be  put  on  file  by  him,  as 
the  mortgagor's  agent,  and  not  as  the  agent  of  the  mortgagee,  is 
held  invalid  as  against  the  creditors  of  the  mortgagor.  Miller  v. 
Blinebury,  21  Wis.  676. 
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§  16.  Where  filed.  Chattel  mortgages  must  be  filed  or  recorded 
in  the  proper  offices,  which,  in  many  of  the  States,  are  the  offices 
of  the  town  or  county  clerks.  If  the  mortgage  is  recorded  in  the 
town  in  which  the  mortgagor  resided  at  the  time  of  its  execution, 
and  he  afterward  removes  to  another  town,  taking  the  property 
with  him,  the  mortgage  need  not  be  again  recorded  in  the  town 
to  which  he  has  removed.  Ho  it  v.  Remick,  11  N.  H.  285 ; 
Whitney  v.  Heywood,  6  Cush.  82 ;  Barrows  v.  Turner,  50  Me. 
127 ;  Ricks  v.  Williams,  17  Barb.  523  ;  and  see  Offutt  v.  Flagg, 
10  N.  H.  46.  But  a  mortgage  made  by  joint  owners  residing  in 
different  towns,  is  invalid  as  against  other  persons  than  the 
mortgagors,  unless  it  has  been  recorded  in  each  of  the  towns 
where  the  mortgagors  reside.  Morrill  v.  Sandford,  49  Me.  566 ; 
Rich  v.  Roberts,  50  id.  395.  And  where  a  statute  requires  that 
a  mortgage  of  personal  property,  exceeding  a  specified  value, 
shall  be  recorded  in  the  records  of  the  town  in  which  the  mort- 
gagor resides,  and  a  case  discloses  nothing  as  to  the  residence  of 
the  mortgagor,  the  validity  of  the  mortgage,  though  recorded,  is 
not  established.  Bither  v.  Busioell,  51  Me.  601;  Smith  v.  Jenks, 
1  Denio,  580  ;  S.  C,  1  N.  Y.  (1  Comst.)  <K). 

In  Illinois,  a  chattel  mortgage,  to  be  valid  as  against  a  creditor 
of  the  mortgagor,  must  be  recorded  in  the  election  district  in 
which  the  mortgagor  resides.  Henderson  v.  Morgan,  26  111.  431 ; 
see  Funk  v.  Staats,  24  id.  632. 

By  the  law  of  Florida,  no  mortgage  of  personal  property  is 
"effectual  or  valid  to  any  purpose  whatever,"  unless  the  mort- 
gaged property  be  delivered  within  twenty  days  to  the  mort- 
gagee, and  shall  in  good  faith  remain  in  his  possession,  or 
unless  the  mortgage  be  recorded  in  the  county  in  which  the 
mortgaged  property  is  at  the  time  of  the  execution  of  the  mort- 
gage. Sanders  v.  Pepoon,  4  Fla.  465.  But  this  provision  is  not 
applicable  to  mortgages  on  vessels.  Cunningham  v.  Tucker,  14 
id.  251. 

A  mortgage  of  a  horse,  sold  by  A  to  B,  was  made  in  one 
county,  where  the  mortgage  was  recorded,  and  B  took  the  horse 
to  his  residence  in  another  county,  where  he  sold  him  to  C.  A 
brought  an  action  against  C,  for  the  horse  ;  and  it  was  held,  that 
the  mortgage  was  not  properly  recorded,  and  that  C,  being  a 
purchaser  without  notice,  was  not  liable  to  A.  Vaughn  v.  Bell, 
9B   Monr.  (Ky.)  447. 

A  mortgage  of  chattels,  in  Indiana,  where  the  goods  are  not 
delivered  to  the  mortgagee,  if  not  recorded  within  the  fixed  time 
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in  the  county  where  the  mortgagor  resides,  is  absolutely  void  as 
to  all  persons  other  than  the  parties  thereto,  whether  such  per- 
sons have  or  have  not  acquired  a  lien  upon  the  property.  And 
if,  after  such  time,  the  mortgagee  takes  possession  of  the  prop- 
erty in  consequence  of  the  violation  of  a  stipulation  in  the 
mortgage  entitling  him  to  such  possession  upon  any  attempt  to 
defraud  him  by  the  mortgagor,  and  not  in  consequence  of  the 
maturing  of  the  debt  secured  thereby  and  a  failure  to  pay  it,  he 
has  no  legal  or  valid  claim  to  it  as  against  the  creditors  of  the 
mortgagor.     Sidener  v.  Bible,  43  Ind.  230. 

So,  a  mortgage  of  chattels  not  filed  in  the  town  where  the 
mortgagor  resided,  as  required  by  the  laws  of  New  York,  was 
held  void  as  against  creditors,  and  as  against  the  assignee  in 
bankruptcy  representing  them.  Re  Leland,  10  Blatchf.  503. 
The  act  of  Congress  of  1792  (1  U.  S.  Stats,  at  Large,  287),  relating 
to  the  recording  of  bills  of  sales,  mortgages,  etc.,  of  "vessels  of 
the  United  States,"  in  the  offices  of  the  collectors  of  customs, 
takes  the  case  out  of  the  operation  of  the  statute  of  this  State 
requiring  chattel  mortgages  to  be  filed  in  the  town  clerk's  office. 
Best  v.  Staple,  61  N.  Y.  (16  Sick.)  71.  But  it  must  appear  that 
the  vessel  was  registered,  enrolled  and  licensed,  as  required  by 
act  of  Congress,  or  the  mortgage  will  not  be  valid.  lb. 

§  17.  Refiling.  A  mortgage  may  be  ever  so  properly  filed,  but 
generally,  by  statutory  provision,  that  will  make  it  valid  for  one 
year  only  from  the  date  of  such  filing.  And  if  it  is  desired  to 
continue  the  lien  for  a  longer  time  than  that,  the  mortgage  must 
be  refiled.  It  may,  however,  be  observed,  as  a  general  rule,  that 
an  omission  to  refile  a  mortgage  will  be  of  no  consequence  in 
those  cases,  and  as  to  those  persons  as  to  whom  the  original 
filing  was  not  necessary.     See  ante,  193,  §  14. 

Under  the  statute  of  New  York  every  mortgage  ceases  to  be 
valid  as  against  the  creditors  of  the  mortgagor,  or  against  sub- 
sequent purchasers  or  mortgagees  in  good  faith,  after  the  expira- 
tion of  one  year  from  the  filing  thereof ;  unless  within  thirty 
days  next  preceding  the  expiration  of  each  and  every  term  of 
one  year  after  the  filing  of  such  mortgage,  a  true  copy  of  it, 
together  with  a  statement,  exhibiting  the  interest  of  the  mort- 
gagee in  the  property  thereby  claimed  by  him  by  virtue  thereof, 
shall  be  again  filed  in  the  office  of  the  clerk  or  register  of  the 
town  or  city  where  the  mortgagor  then  resides.  Laws  of  1873, 
chap.  501,  p.  767.  The  mortgage  must,  as  against  the  creditors 
of  the  mortgagor,  be  refiled  within  the  year,  although  default 
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has  been  made  in  payment,  if  the  property  remains  in  the 
mortgagor's  possession;  for,  until  reduced  to  possession,  the 
mortgagee's  claim  upon  the  property  is  founded  solely  upon  the 
mortgage,  and  this  ceases  to  be  valid  as  against  such  creditors,  if 
not  refiled  as  directed.    Porter  v.  Parmley,  52  N.  Y.  (7  Sick.)  185. 

§  18.  When  to  he  refiled.  Under  the  New  York  statute  the 
refiling  of  the  mortgage  may  be  done  at  any  time  within  thirty 
days  before  the  expiration  of  the  year.  Newell  v.  Warren,  44 
N.  Y.  (5  Hand)  244.  So,  in  Ohio,  Paine  v.  Mason,  7  Ohio  St. 
198 ;  and  Minnesota,  Edson  v.  Newell,  14  Minn.  228.  Under  the 
New  Jersey  statute,  in  order  to  preserve  the  lien  of  a  chattel 
mortgage  beyond  the  first  year,  the  refiling  a  copy,  required  by 
law,  must  be  done  during  the  thirty  days  immediately  preceding 
the  expiration  of  the  year.  And  a  refiling  before  the  com- 
mencement of  the  thirt}^  days  is  unavailable.  National  Bank 
of  the  Metropolis  v.  Sprague,  20  N.  J.  (Eq.)  13. 

In  a  Minnesota  case  it  was  held,  that  if  the  goods  mortgaged 
are  taken  and  sold  under  attachment  before  the  expiration  of 
one  year  from  the  filing  of  the  mortgage,  the  mortgage  being 
valid  in  its  inception,  and  the  mortgagee  at  the  date  of  the  levy 
having  the  right  to  the  possession  of  the  goods,  their  sale  is  a 
conversion  of  the  mortgagee's  property,  and  gives  him  a  com- 
plete cause  of  action,  even  though  he  does  not  commence  such 
action  until  after  the  expiration  of  one  year  from  the  filing 
of  the  mortgage,  and  although  no  copy  of  it  be  filed  within 
thirty  days  before  the  expiration  of  the  year,  as  required.  Ed- 
son  v.  Newell,  14  Minn.  228. 

If  the  last  day  of  the  year  within  which  the  mortgage  is  re- 
quired to  be  refiled  is  Sunday,  it  must  be  refiled  as  early  as  the 
Saturday  preceding.  See  Nitchie  v.  Townsend,  2  Sandf.  (N.  Y.) 
299.  The  mortgage  ceases  to  be  operative  against  creditors  if  it 
is  not  refiled  within  one  year  from  the  hour  of  the  next  preceding 
filing.  Fractions  of  a  day  are  not  to  be  disregarded  in  computing 
the  year.     Seaman  v.  Eager,  16  Ohio  St.  209. 

§  19.  Where  refiled.  If  the  residence  of  the  mortgagor  remains 
unchanged,  then  the  refiling  must  be  in  the  same  town  in  which 
the  mortgage  was  filed.  But  if  the  mortgagor  has  changed  his 
residence,  before  the  expiration  of  the  year,  then  the  refiling 
must  be  made  in  the  city  or  town  in  which  the  mortgagor  may 
reside  at  the  time  of  such  refiling.  See  Laws  of  N.  Y.,  1873, 
ch.  501 ;  Dillingham  v.  Bolt,  37  N.  Y.  (10  Tiff.)  198 ;  and  see 
the  statutes  of  the  particular  State. 
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§  20.  How  refiled.  Under  the  statute  of  New  York  a  refiling 
of  a  mortgage  is  required  to  be  done  by  filing  a  true  copy 
thereof,  together  with  a  statement  exhibiting  the  interest  of  the 
mortgagee  in  the  property  thereby  claimed  by  him  by  virtue 
thereof.  Laws  of  1833,  ch.  279,  §  3;  Laws  of  1864,  ch.  412,  §  3  ; 
Laws  of  1873,  ch.  501,  §  3.  Under  this  provision  it  is  held,  that 
a  clerical  error  in  the  copy  of  a  chattel  mortgage  and  the  accom- 
panying statement  of  the  amount  claimed,  by  which  such 
amount  is  overstated  $100,  is  fatal,  and  its  validity  against 
creditors  ceases  with  the  year  after  the  filing  of  an  accurate  copy. 
Ely  v.  Carnly,  19  JST.  Y.  (5  Smith)  496  ;  S.  C,  3  E.  D.  Smith,  489. 
So,  where  a  mortgage  was  duly  filed,  and  the  mortgagor,  within 
thirty  days  prior  to  the  expiration  of  one  year  from  such  filing, 
procured  an  indorsement  to  be  made  on  the  original  mortgage 
as  follows :  "  Refiled  and  renewed  on  the  6th  day  of  February, 
1844.  S.  B.  Atwater,  town  clerk."  This  was  held  not  to  be  a 
sufficient  statement  of  "the  interest  of  the  mortgagee  in  the 
property,"  within  the  meaning  of  the  statute,  and  that  the  mort- 
gage became  invalid  at  the  end  of  the  year,  as  against'  creditors 
who  levied  upon  the  property  upon  execution.  Fitch  v. 
Hump7irey,  1  Denio,  163.  A  mortgage  upon  a  canal  boat,  filed 
in  the  office  of  the  auditor  of  the  canal  department,  ceases  to  be 
a  lien  after  the  expiration  of  one  year,  as  against  a  subsequent 
bona  fide  purchaser,  unless,  within  thirty  days  prior  to  the  ex- 
piration of  the  year,  a  true  copy  thereof,  together  with  a  state- 
ment exhibiting  the  interest  of  the  mortgagee  in  the  property,  is 
filed.  Marsden  v.  Cornell,  62  N.  Y.  (17  Sick.)  215  ;  2  Hun,  449  ; 
5  N.  Y.  S.  C.  (T.  &  C.)  27.  A  filing  of  a  true  copy  alone  will  not 
suffice  ;  nor  can  it  be  regarded  as  a  new  filing.  lb.  But,  it  would 
seem,  that  in  the  absence  of  fraud,  or  perhaps  gross  negligence, 
it  is  not  essential  to  the  preservation  of  the  validity  of  the  mort- 
gage that  the  statement  should  be  entirely  definite  and  accurate 
even  to  the  smallest  amount.  If  the  statement  is  made  in  good 
faith,  with  reasonable  care,  and  is  substantially  correct  and 
accurate,  the  mortgagee  should  be  held  to  have  complied  with 
the  spirit  and  intent  of  the  statute.  And  a  statement  in  these 
words  :  "  The  above  is  a  true  copy  of  a  chattel  mortgage  on  file 
at  A.,  on  which  the  whole,  or  nearly  the  whole  amount  is  unpaid 
and  due,  April  1,  1870,"  was  held  sufficiently  definite,  where 
only  $2  had  been  paid  upon  a  mortgage  for  $585  and  interest. 
Patterson  v.  Gillies,  64  Barb.  563.  And  where  the  original 
mortgage  was  refiled,  with  the  statement  required  by  the  statute 
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indorsed  thereon,  it  was  held  a  sufficient  compliance  with  the 
statute  requiring  that  "a  true  copy"  be  again  filed.  Stockham 
v.  Allard,  2  Hun  (N.  Y.),  67;  S.  C,  4  N.  Y.  S.  C.  (T.  &  C.)  279  ; 
see  Powers  v.  Freeman,  2  Lans.  (N.  Y.)  127. 

§  21.  Certified  copies,  when  evidence.  See  4  Edm.  N.  Y.  Stat. 
436,  §  4 ;  Laws  of  1833,  ch.  279,  §  4.  The  certificate  of  a  town 
clerk,  in  whose  office  a  chattel  mortgage  is  filed,  is  only  evidence 
of  the  fact  that  such  mortgage  or  copy  and  statement  were 
received  and  filed  in  the  manner  stated  in  the  certificate.  But 
such  certificate  is  no  proof  of  the  existence  of  the  mortgage,  nor 
that  the  paper  purporting  to  be  a  copy  of  the  mortgage  is  a  copy 
of  it ;  and  if  the  execution  of  the  mortgage  is  to  be  proved,  it 
must  be  done  in  the  usual  manner,  by  producing  and  proving  its 
due  execution,  or  by  showing  its  loss  and  then  proving  its  con- 
tents by  secondary  evidence.  Bissell  v.  Pearce,  28  N.  Y.  (1  Tiff.) 
252  ;  Hewitt  v.  Morris,  5  Jones  &  Sp.  (N.  Y.)  18 ;  George  v.  Toll, 
39  How.  (N.  Y.)  497. 

§  22.  Fraudulent  sales,  etc.,  by  mortgagors.  See  ante,  179,  §  8. 
A  purchase  of  mortgaged  goods,  made  with  the  intention  of 
defrauding  the  mortgagee  of  his  interest,  is  held  void  as  to  such 
mortgagee,  in  Illinois.  Fuller  v.  Paige,  26  111.  358;  and  see 
Bellume  v.  Wallace,  2  Rich.  (S.  C.)  80 ;  Chapman  v.  Hunt,  2 
Beasl.  (N.  J.)  370.  In  New  York,  it  is  provided  by  statute,  that 
any  mortgagor  of  personal  property  who  shall,  "with  intent  to 
defraud  a  mortgagee  or  purchaser  of  such  property,  sell,  assign, 
exchange,  secrete  or  otherwise  dispose  of  any  personal  property 
upon  which  he  shall  have  given  or  executed  a  mortgage,  or  any 
instrument  intended  to  operate  as  a  mortgage,  which  at  the  time 
is  a  lien  thereon,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  punished  by  a  fine  not  exceed- 
ing three  times  the  value  of  such  property  so  sold,  assigned, 
exchanged,  secreted  or  otherwise  disposed  of,  or  by  imprison- 
ment in  the  county  jail  of  the  county  in  which  such  offense  is 
committed,  not  exceeding  one  year,  or  by  both  such  fine  and 
imprisonment."  Laws  of  1871,  ch.  77,  p.  168;  3  Alb.  Law  Jour. 
260.  A  similar  statute  exists  in  Massachusetts.  See  Common- 
wealth v.  Damon,  105  Mass.  580.  And  in  some  of  the  States  it 
is  an  indictable  offense  for  the  mortgagor  to  sell  the  mortgaged 
chattels,  without  the  written  consent  of  the  mortgagee.  See 
White  Mountain  Bank  v.  West,  46  Me.  15  ;  State  v.  Plaisted, 
43  N.  H.  413. 

Vol.  II.— 26 


202  CHATTEL  MORTGAGES. 

§  23.  Action  on  mortgage  debt.  Where,  in  a  mortgage  of 
property,  a  party  acknowledges  his  indebtedness  to  another  in  a 
sum  certain,  and  declares  that  for  the  purpose  of  securing  the 
payment  thereof,  he  transfers  the  property  specified  in  the 
instrument,  the  creditor,  on  default  of  payment,  may  bring  his 
action,  and  is  not  bound  in  the  first  instance  to  resort  for  satis- 
faction to  the  property.  Elder  v.  House,  15  Wend.  218.  The 
simple  contract  is  not  merged  in  the  mortgage,  it  being  deemed 
to  be  collateral  only.  Sterling  v.  Rogers,  25  id.  658  ;  see  Cole- 
man v.  Van  Rensselaer,  44  How.  368  ;  Hall  v.  Forqueron,  2 
Litt.  (Ky.)  329 ;  Jones  v.  Turck,  33  Iowa,  246. 

But  no  action  will  lie  upon  a  chattel  mortgage  to  recover  the 
sum  of  money  secured  by  it,  unless  the  instrument  contains  an 
express  agreement  to  pay  it,  or  a  distinct  acknowledgment  of  an 
existing  debt.  Culver  v.  Sisson,  3  N.  Y.  (3  Comst.)  264  ;  Weed  v. 
Covill,  14  Barb.  242. 

By  statute  in  New  Hampshire,  "actions  upon  notes  secured 
by  mortgage  may  be  brought  so  long  as  the  plaintiff"  is  entitled 
to  commence  any  action  upon  the  mortgage."  N.  H.  Rev.  Stat., 
ch.  181,  §  6.  And  this  provision  applies  to  mortgages  of  per- 
sonal property,  as  well  as  to  those  of  real  estate.  Demerrilt  v. 
Batchelder,  28  N.  H.  533. 

A  mortgagee  of  personal  property,  from  whom,  after  a  fore- 
closure of  the  mortgage  and  a  sale  of  the  property,  the  assignee 
in  insolvenc}'  of  the  mortgagor  has  recovered  its  value  by  suit, 
upon  the  ground  that  the  mortgage  was  fraudulent,  may  main- 
tain an  action  against  the  debtor  on  the  mortgage  debt.  Whit- 
ney v.  Willard,  13  Gray,  203. 

§  24.  Action  for  possession  of  property.  See  ante,  176, 179,  §§  7, 8. 
A  mortgagee  of  a  chattel  is  held  to  be  a  purchaser  sub  modo,  and 
he  may  maintain  trover,  for  the  conversion  thereof  by  a  stranger, 
or  detinue  or  replevin  to  recover  possession.  Stamps  v.  Gilman, 
43  Miss.  456  ;  and  see  Ashley  v.  Wright,  19  Ohio  St.  291 ;  Tues- 
ley  v.  Robinson,  103  Mass.  360  ;  S.  C,  4  Am.  Rep.  575 ;  Fuller  v. 
Day,  103  Mass.  481 ;  Moore  v.  Quirk,  105  id.  49 ;  Hotchkiss  v. 
Hunt,  49  Me  213  ;  Jones  v.  Webster,  48  Ala.  109  ;  Gould  v.  Marsh, 
4  N.  Y.  S.  C.  (T.  &  C.)  130  ;  BrooJcover  v.  Esterly,  12  Kans.  149. 
And  sureties  who  have  paid  the  debt  of  their  principal,  and  who 
liold  a  mortgage  upon  a  chattel  to  indemnify  them,  which  pro- 
vides that,  if  the  debt  is  not  paid  at  maturity  by  the  mortgagor, 
the  sureties  shall  have  possession  of  the  mortgaged  property, 
may  recover  possession  thereof.     Mills  v.  Malott,  43  Ind.  248 
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In  replevin  by  a  mortgagee  of  personal  property  against  a 
sheriff  attaching  it  as  the  property  of  the  mortgagor,  where  the 
defense  is,  that  the  mortgage  is  fraudulent  as  against  the  mort- 
gagor's creditors,  the  sheriff  must  prove  the  existence  of  the 
debt  on  which  the  attachment  issued.  Braley  v.  Byrnes,  20 
Minn.  435. 

A  sale  and  delivery  of  a  mortgaged  chattel  by  the  mortgagee, 
when  he  was  in  lawful  possession  by  virtue  of  a  voluntary  sur- 
render by  the  mortgagors,  would  transfer  all  his  rights  as  mort- 
gagee, and  this  would  entitle  his  vendee  to  take  and  retain  pos- 
session, as  against  the  mortgagors  at  least,  until  the  mortgage 
debt  was  paid  or  tendered.  Surrine  v.  Briggs,  31  Mich.  443. 
The  mortgagor's  interest  in  mortgaged  chattels  is  subject,  under 
Michigan  statutes,  to  levy  and  sale  on  execution ;  and  the  chat- 
tels cannot  lawfully  be  taken  by  the  mortgagee  from  the  posses- 
sion of  the  sheriff  while  he  holds  under  such  a  levy  and  is  pro- 
ceeding to  a  sale.    Nelson  v.  Ferris,  30  Mich.  497. 

In  Massachusetts,  a  mortgagee's  interest  in  personal  property 
in  his  possession,  held  by  him  in  good  faith  only  as  security, 
after  breach  of  condition  and  before  foreclosure,  is  only  a  chose 
in  action,  and  not  subject  to  attachment.  Prout  v.  Root,  116 
Mass.  410. 

In  Alabama,  detinue  lies  by  the  mortgagee  to  recover  posses- 
sion of  personal  property  mortgaged,  after  the  time  of  redemp- 
tion has  expired.  Hopkins  v.  Thompson,  2  Port.  (Ala.)  433. 
And  when  the  mortgagee  brings  detinue  to  recover  chattels 
mortgaged  for  the  payment  of  a  debt,  his  right  to  recover  can- 
not be  defeated,  but  by  showing  payment  of  the  entire  debt.  It 
is  error  in  the  court  to  permit  evidence  of  the  payment  of  a  part 
of  the  debt,  as  that  is  an  immaterial  inquiry.  Morrison  v. 
Judge,  14  Ala.  182. 

The  common-law  right  to  take  possession,  peaceably,  or  by 
detinue,  of  mortgaged  personal  property,  after  condition  broken, 
remains  unmodified  by  any  statutory  provisions  in  Kentucky. 
Brown  v.  Pliillips,  3  Bush  (Ky.),  656. 

The  following  miscellaneous  cases  will  serve  to  further  illus- 
trate the  doctrine  as  to  the  right  of  action  for  the  conversion  of, 
or  to  recover  the  possession  of,  mortgaged  chattels.  Thus  it 
has  been  held,  that  where  the  mortgagor,  who  is  in  actual  pos- 
session, makes  an  illegal  sale  of  the  property  to  a  third  person, 
a  servant  of  the  purchaser,  who  merely  carries  the  goods  from 
one  shop  to  the  other,  without  any  knowledge  of  tne  mortgage 
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or  of  any  claims  upon  the  property  but  those  of  the  seller  and 
purchaser,  is  not  liable  to  the  mortgagee  in  an  action  of  trover. 
Burditi  v.  Hunt,  25  Me.  419.  But  where  the  mortgagor  of  goods, 
of  which  the  mortgagee  had  the  right  of  immediate  possession  by 
a  mortgage  duly  recorded,  induced  the  mortgagee,  by  false  ard 
fraudulent  representations,  to  allow  the  goods  to  remain  in  his 
possession  for  a  certain  period,  during  which  the  mortgagor,  for 
the  purpose  of  cheating  and  defrauding  the  mortgagee,  sent  the 
goods  to  an  auctioneer,  by  whom  they  were  sold  and  the  pro- 
ceeds paid  over  to  the  mortgagor,  it  was  held  that  the  mortgagee 
might  maintain  trover  for  the  goods  against  the  auctioneer, 
although  the  latter  did  not  participate  in  the  fraud  of  the  mort- 
gagor and  had  no  knowledge  in  fact  of  the  existence  of  the  mort- 
gage. Coles  v.  Clark,  3  Cush.  399.  A  mortgaged  personal 
property  to  B,  the  plaintiff,  to  indemnify  him  as  his  security  on 
a  bond,  retaining  possession  under  the  deed;  afterward,  suit 
being  brought  on  the  bond,  the  plaintiff  demanded  possession 
of  the  property  under  the  provisions  of  the  mortgage,  and  the 
property  was  surrendered  to  him  by  the  mortgagor,  but  not  then 
taken  away.  The  defendant  subsequently  purchased  the  prop- 
erty at  execution  sale,  and  the  plaintiff  brought  replevin  for  it, 
and  it  was  held,  that  the  plaintiff  had  the  legal  title  to  the  prop- 
erty, the  immediate  right  of  possession,  and  a  good  ground  of 
action  against  the  defendant.  Kannady  v.  McCarron,  18  Ark. 
166.  B  held  mortgages  of  A's  personal  property,  by  the  terms 
of  which  B  was  authorized  to  sell  such  property  and  apply  the 
proceeds  to  the  payment  of  the  mortgage  debts,  which  he  ac- 
cordingly did.  In  an  action  of  trover  brought  by  A  against  B, 
it  was  held  that  B  had  a  right  to  take  possession  and  dispose  of 
the  property,  and,  consequently,  that  the  action  brought  could 
not  be  sustained.  Clarlt  v.  WliitaJcer,  18  Conn.  543.  Personal 
property  was  mortgaged  under  the  common-law  rules  and  de- 
livered to  the  mortgagee.  Afterward  the  mortgagor  sued  the 
mortgagee  and  replevied  the  property,  and  after  the  beginning 
of  the  suit  tendered,  and  at  the  trial  declared,  himself  still  ready 
to  pay  the  mortgage  debt.  It  was  held  that  judgment  for  the  de- 
fendant for  costs,  and  that  the  plaintiff  should  continue  to  hold 
the  property,  was  proper.  Wildman  v.  Radenaker,  20  Cal. 
615. 

On  the  death  of  a  mortgagor  of  chattels,  his  personal  estate  in 
possession  passes  into  the  custody  of  the  law,  to  be  administered 
for  the  benefit  of  all  parties.     And  where,  under  a  mortgage  of 
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chattels,  the  mortgagee  having  the  right  to  take  possession  and 
sell  on  default  in  payment,  did,  upon  such  default,  after  the 
death  of  the  mortgagor,  take  possession  of  and  sell  the  chattels 
mortgaged,  it  was  held  that  an  action  of  trover  would  lie  against 
him,  by  the  administrator  of  the  decedent,  to  recover  the  value 
of  the  goods  sold.  Kater  v.  Steinruck,  40  Penn.  St.  501  ;  and 
see  Robinson  v.  Lewis,  2  Jones'  (N.  C.)  Eq.  25.  And  the  mort- 
gagee cannot,  in  such  an  action,  set  off  the  debt  due  him  by  the 
mortgagor  against  the  value  of  the  property  converted.  Kater 
v.  SteinrucJc,  40  Penn.  St.  501. 

In  Wisconsin,  it  is  held  that  a  chattel  mortgagee  in  possession 
need  not  renew  his  mortgage  by  affidavit,  in  order  to  maintain 
an  action  for  the  possession  of  the  property  taken  from  him 
while  the  mortgage  continued  in  full  force.  Bates  v.  Wilbur, 
10  Wis.  415 ;  see  Jordon  v.  Farnsworth,  15  Gray,  517. 

§  25.  Foreclosure  of  mortgage.  The  title  of  a  mortgagee  to 
chattels  mortgaged  is  absolute  at  law  after  forfeiture,  and  he 
may  sell  them  for  the  satisfaction  of  his  debt  without  a  judicial 
process  and  decree  of  foreclosure,  upon  giving  reasonable 
notice  to  the  debtor  to  redeem.  Lockwood  v.  Ewer,  2  Atk.  303 ; 
S.  C,  9  Mod.  275 ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  100;  Parker 
v.  Brancker,  22  Pick.  40,  46  ;  Wilson  v.  Brannan,  27  Cal.  259  ; 
Bryant  v.  Carson,  3  Nev.  313 ;  Broadhead  v.  McKay,  46  Ind. 
596.  And  this  is  so  whether  the  mortgaged  property  consists 
of  goods  or  of  stock  or  of  personal  annuities.  lb.;  see  Lang- 
ton  v.Waite,  I.  R.,  6  Eq.  165  ;  S.  C,  4  Ch.  App.  402.  But 
the  mortgagee  may,  at  his  election,  avail  himself  of  the  aid  of  a 
court  of  equity  to  obtain  a  foreclosure  of  the  equity  of  redemp- 
tion of  the  mortgagor,  and  to  protect  the  property  from  conver- 
sion or  destruction  until  a  sale  is  effected.  Broadhead  v.  Mc- 
Kay, 46  Ind.  595  ;  Glagett  V.  Salmon,  5  Gill.  &  J.  (Md.)  314 ; 
Packard  v.  Kingman,  11  Iowa,  219  ;  Freeman  v.  Freeman,  17 
N.  J.  Eq.  44 ;  Brown  v.  Greer,  13  Ga.  285  ;  Bridges  v.  Oliver, 
15  Alb.  Law  Jour.  210,  N.  Y.  Ct.  App.  And  this  is  the  more 
prudent  course,  where  the  value  of  the  property  involved  in  the 
mortgage  transaction  is  considerable,  and  there  are  other  incum- 
brances and  rights  of  parties  to  be  ascertained  and  enforced, 
lb.;  Bryan  v.  Robert,  1  Strobh.  (S.  C.)  Eq.  334;  Dwpuy  v.  Gib- 
son, 36  111.  197;  see  Norton  v.  Ladd,  22  Conn.  203.  The  mort- 
gagee, before  he  has  a  right  to  foreclose  or  to  sell  the  thing 
mortgaged,  may  obtain  an  injunction  to  preserve  the  property 
and   prevent  its   sale,   concealment  or  removal  before  it  could 
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be  made  responsible  to  him  for  the  satisfaction  of  his  claim, 
Clagett  v.  Salmon,  5  Gill.  &  J.  (Md.)  314.  And  he  also  has  a 
right  to  have  a  receiver  appointed.  Rose  v.  Bevan,  10  Md.  466  ; 
Bayaud  v.  Fellows,  28  Barb.  451.     See  Foreclosure. 

§  26.  Redemption  of.  See  ante,  176,  §  7.  The  absolute  title 
which  a  mortgagee  of  chattels  acquires  after  forfeiture,  is  an 
absolute  legal  title;  and,  notwithstanding  default,  there  is  a 
right,  or,  as  it  is  called,  an  "equity  of  redemption,"  remaining 
in  the  mortgagor.  And  although  the  mortgagee,  after  forfeiture, 
takes  possession  of  the  property,  this  will  not  extinguish  the 
equity  of  the  mortgagor,  unless,  perhaps,  upon  his  failure  for  a 
sufficient  length  of  time  to  assert  his  right.  See  Kemp  v.  West- 
brook,  1  Ves.  278  ;  Van  Brunt  v.  Wakelee,  11  Mich.  177 ;  Lan- 
ders v.  George,  49  Ind.  309 ;  Doane  v.  Garretson,  24  Iowa,  351  ; 
Cults  v.  York  Man.  Co.,  18  Me.  201 ;  Freeman  v.  Freeman,  17 
N.  J.  Eq.  44.  Such  equity  can  be  extinguished  only  by  actual 
foreclosure  by  judicial  proceedings,  by  a  sale  under  the  power 
contained  in  the  mortgage,  or  possibly,  by  lapse  of  time.  lb. ; 
Charter  v.  Stevens,  3  Denio,  35  ;  Talman  v.  Smith,  39  Barb.  390 ; 
Stoddard  v.  Denison,  2  Sweeny  (N.  Y.),  54 ;  see  Halstead  v. 
Swarlz,  1  N.  Y.  S.  C.  (T.  &  C.)  559 ;  S.  C,  46  How.  289  ;  Wayne 
v.  Hanham,  9  Hare,  62;  Heyland  v.  Badger,  35  Cal.  404. 
In  some  of  the  States  a  definite  period  is  allowed  after  breach  of 
condition,  within  which  the  mortgagor  may  redeem ;  and  if  the 
debt  is  not  paid  by  the  time  this  period  has  expired,  the  title  of 
the  mortgagee  becomes  absolute.  In  Maine,  this  period  has  been 
fixed  at  sixty  days.  Clapp  v.  Glidden,  39  Me.  448  ;  Winchester 
v.  Ball,  54  id.  558 ;  Trask  v.  Pennell,  59  id.  419  ;  see  Daniels  v. 
Henderson,  5  Fla.  452. 

In  an  equitable  action  by  the  mortgagor  to  redeem,  the  court 
can  give  complete  relief ;  and  where  the  mortgagee,  by  disposing 
of  the  property,  has  prevented  a  redemption,  reparation  may  be 
made  in  damages.  Stoddard  v.  Denison,  2  Sweeny  (N.  Y.),  54; 
see  Spaulding  v.  Barnes,  4  Gray,  330.  So,  it  has  been  held, 
that,  if  a  mortgagee  uses  the  power  his  mortgage  gives  him  over 
the  mortgagor,  to  obtain  the  equity  of  redemption,  at  less  than 
its  value,  and  for  less  than  others  would  have  given  for  it,  a 
court  of  equity  will  hold  the  transaction  to  be  still  a  mortgage, 
and  permit  the  mortgagor  to  redeem.  Goodman  v.  Pledger,  14 
Ala.  114.  If  a  portion  of  the  mortgaged  property  has  been  sold 
with  the  mortgagor's  consent,  and  the  proceeds  applied  toward 
the  satisfaction  of  the  debt,  he  is  entitled  to  redeem  the  residue. 
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Locke  v.  Palmer,  26  id.  312.  And  if  the  assignee  of  a  mortgage 
invests  in  its  purchase,  money  furnished  by  the  mortgagor,  the 
mortgage  is, pro  tanto,  discharged;  and,  upon  a  foreclosure  by 
such  assignee,  the  mortgagor  is  entitled  to  a  credit  for  the  money 
thus  advanced.  McLemore  v.  Pinkston,  31  id.  266.  It  is  likewise 
held,  in  Alabama,  that  the  extension  of  time,  for  the  redemption 
of  mortgaged  chattels,  may  be  proved  by  parol.  Deshazo  v. 
Lewis,  5  Stew.  &  P.  91. 

Where  a  note  is  secured  by  a  chattel  mortgage,  a  demand  of 
payment  of  the  amount  due  on  the  note,  after  it  became  payable, 
is  a  waiver  of  forfeiture  of  the  mortgaged  property.  Greene 
v.  Dingley,  24  Me.  131.  And  acceptance  of  part  payment,  by 
the  mortgagee,  of  a  note  so  secured,  after  the  time  of  redemption 
has  expired,  is  a  waiver  of  the  forfeiture.  Winchester  v.  Ball, 
54  id.  558 ;  and  see  West  v.  Crary,  47  N.  Y.  (2  Sick.)  423. 

In  cases  of  mortgages  of  chattels  varying  in  price,  where  no 
time  is  mentioned,  the  mortgagor  ought  to  redeem  while  the 
article  is  at  a  fair  price.     Perry  v.  Craig,  3  Mo.  316. 

The  purchaser  of  chattels,  sold  under  a  mortgage,  obtains  a 
perfect  and  indefeasible  title.  There  is  no  right  of  redemption 
from  such  purchaser.  That  right  only  exists  for  a  reasonable 
time  after  breach  as  against  the  mortgagee,  who  has  not  sold  the 
property.  And  the  fact  that  the  purchaser  knows  that  hia 
vendor  is  only  a  mortgagee,  makes  no  difference  as  to  the 
character  of  the  title  acquired  by  the  purchase.  Bryant  v. 
Carson  River  Lumbering  Co.,  3  Nev.  313.  But  it  must  be  a  fair 
and  bona  fide  sale.  Stoddard  v.  Denison,  2  Sweeny  (N.  Y.),  54. 
The  bona  fide  purchaser  of  a  chattel  at  a  mortgagee's  sale,  under 
a  mortgage  executed  and  filed  in  New  York,  according  to  the 
statutes  of  that  State,  the  chattel  being  there,  and  the  mortgagor 
also  residing  there  at  the  time  of  the  execution  of  the  mortgage, 
and  the  mortgage  being  due.  is  protected  against  a  previous 
bona  fide  purchaser  from  the  mortgagor,  the  property  having 
been  carried  into  New  Jersey  and  there  sold.  Parr  v.  Brady, 
37  N.  J.  (Law)  201. 

Where  the  administrator  of  the  mortgagor  in  possession 
delivers  the  mortgaged  property  to  the  mortgagee,  supposing 
the  sale  to  have  been  absolute,  the  right  to  redeem,  nevertheless, 
remains,  and  passes  by  an  administrator's  sale.  Phillips  v. 
Hunter,  22  Mo.  485. 

Under  the  system  of  administering  law  and  equity  in  the 
courts  of   the  State  of  New  York,  a  mortgagor  of  personal 
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property,  or  one  occupying  his  place,  can,  when  sued  for  the 
property  mortgaged,  claim  the  right  to  redeem,  in  his  defense 
to  that  suit.  And,  where  he  has  not  been  foreclosed,  he  may 
mitigate  the  recovery  against  himself,  by  reducing  the  judgment 
to  the  amount  actually  due  on  the  mortgage.  Hinman  v.  Jud- 
son,  13  Barb.  629 ;  Archer  v.  Cole,  22  How.  411 ;  and  see  Shee- 
han  v.  Hamilton,  4  Abb.  Ct.  App.  (N.  Y.)  211,  214;  S.  C,  2 
Keyes,  304 ;  3  Abb.  (N.  S.)  197 ;  see  ante,  179.  But  the  mortga- 
gor cannot  maintain  trover  for  the  property  against  the  mort- 
gagee, even  where  there  has  been  no  breach  of  condition.  To 
maintain  trover,  the  plaintiff  must  have  a  legal  title  to  the 
property.  Holmes  v.  Bell,  3  Cush.  322  ;  see  Charter  v.  Stevens, 
3  Denio,  33. 

§  27.  Payment  of  mortgage  debt.  As  a  general  rule,  the  pay- 
ment of  the  debt  to  secure  which  a  mortgage  of  personal  prop- 
erty is  made,  whether  before  or  after  condition  broken,  revests 
the  title  to  the  property  in  the  mortgagor,  without  redelivery,  or 
resale,  or  the  canceling  of  the  mortgage.  Leighlon  v.  Shapley, 
8  N.  H.  359 ;  Parks  v.  Hall,  2  Pick.  206 ;  Thompson  v.  Van 
Vechten,  27  N.  Y.  (13  Smith)  568 ;  Harrison  v.  Hicks,  1  Port. 
(Ala.)  423 ;  but  see  Brown  v.  Lipscomb,  9  id.  472.  And 
a  chattel  mortgage  made  to  secure  the  mortgagee  from  contin- 
gent liability  on  negotiable  paper  is  discharged  by  payment  of 
such  paper.  Franklin  Bank  v.  Pratt,  31  Me.  501.  See  Pack- 
ard v.  Kingman,  11  Iowa,  219  ;  Hill  v.  Beebe,  13  N.  Y.  (3  Kern.) 
556.  If  the  mortgagee,  after  forfeiture,  receives  payment  of  his 
debt,  it  is  a  waiver  of  the  forfeiture,  and  his  title  to  the  property 
is  extinguished.  West  v.  Crary,  47  N.  Y.(2  Sick.)  423  ;  Porter  v. 
Parmley,  52  N.  Y.  (7  Sick.)  188.  So,  if  a  mortgage  is  given  to  se- 
cure the  delivery  of  goods  on  a  certain  day,  which  are  not  delivered 
until  after  that  day,  and  are  then  accepted,  the  lien  created  by  the 
mortgage  is  thereby  discharged.  Butler  v.  Tufts,  13  Me.  302 ; 
see  Moak  v.  Bourne,  13  Wis.  514. 

A  bequest  of  money  by  a  chattel  mortgagee  to  the  mortgagor 
does  not  extinguish  the  mortgage  debt,  even  pro  tanto,  unless 
there  is  something  in  the  terms  of  the  bequest  to  show  such  an 
intention.  Harrington  v.  Brittan,  23  Wis.  541.  And  a  pay- 
ment made  to  a  mortgagee  by  a  third  party,  who  is  under  no 
obligation  to  pay  the  debt,  will  not  operate  as  a  satisfaction  of 
it,  unless  it  is  manifestly  the  intention  or  interest  of  the  party 
making  the  payment  that  it  should  so  operate.  Walker  v.  Stone, 
20  Md.  195.     So  a  mortgage  made  to  secure  an  indorser  of  a 


CHATTEL  MORTGAGES.  209 

note,  is  not  discharged  by  the  indorser's  lending  the  mortgagor 
money  which  is  applied  to  the  payment  of  the  note,  unless  the 
parties  intend  that  the  mortgage  shall  be  thereby  discharged. 
Bryant  v.  Pollard,  10  Allen,  81 ;  and  see  Packard  v  .Kingman, 
11  Iowa,  219.  But  a  chattel  mortgage  was  held  to  be  extin- 
guished by  payment  made  with  the  mortgagor's  money,  by  one 
who  purchased  the  chattel  at  sheriff's  sale,  to  aid  the  debtor  in 
defrauding  his  creditors.  Thompson  v.  Van  Yeclden,  27  N.  Y. 
(13  Smith)  568. 

§  28.  Discharge,  satisfaction,  etc.  Payment  of  the  debt  secured 
by  a  chattel  mortgage,  after  forfeiture,  if  accepted  by  the  mort- 
gagee, extinguishes  his  right  in  the  property,  and  if  he  afterward 
sells  it,  he  is  liable  therefor.    West  v.  Crary,  47  N.  Y.  (2  Sick.)  423. 

A  chattel  mortgage,  though  under  seal,  may  be  released  by 
a  subsequent  parol  contract,  and  the  mortgagor,  when  sued  for 
the  recovery  of  the  thing  mortgaged,  may  show  such  parol  con- 
tract in  bar  of  the  action,  though  the  mortgage  debt  is  unpaid. 
Wallis  v.  Long,  16  Ala.  738 ;  Acker  v.  Bender,  33  id.  230. 

A  chattel  mortgage  is  not  extinguished  by  a  second  mortgage 
on  the  same  property  to  secure  the  debt  mentioned  in  the  first. 
And  where  the  first  mortgage  was  given  to  secure  a  debt  evi- 
denced by  the  note  of  the  mortgagor,  and  after  default  the  note 
was  surrendered  and  a  new  note  given  for  its  amount  and  some 
additional  indebtedness,  and  a  second  mortgage  on  the  same 
property  was  executed  to  secure  the  amount,  it  was  held  that 
the  first  mortgage  was  not  extinguished.  Hill  v.  Beeoe,  13  N. 
Y.  (3  Kern.)  556.  But  an  express  agreement  between  the  parties 
that  the  second  mortgage  should  be  in  satisfaction  of  the  first, 
would  extinguish  and  discharge  the  latter.  Daly  v.  Proetz,  20 
Minn.  411  ;  see  Chapman  v.  Jenkins,  31  Barb.  164 ;  Butler  v. 
Miller,  1  Denio,  407.  And  where  goods  are  mortgaged  to  a 
surety  of  the  mortgagor  as  security,  and  the  surety  afterward 
pays  the  debt  and  takes  a  new  mortgage  of  the  same  goods  to 
secure  to  him  the  repayment  of  the  money  paid  by  him,  this  is 
a  waiver  of  all  rights  acquired  under  the  first  mortgage.  Paul 
v.  Hayford,  22  Me.  234. 

Where  the  owner  of  land,  which  is  leased  to  the  owner  of 
personalty  thereon,  purchases  the  personalty  and  the  lease,  the 
purchase  will  not  operate  to  extinguish  the  lien  of  an  existing 
chattel  mortgage  thereon  nor  prevent  its  enforcement  by  one  to 
whom  the  mortgage  has  been  assigned  after  such  purchase. 
Denham  v.  Sankey,  38  Iowa,  269. 
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A  mortgage  of  personal  property,  given  by  a  principal  debtor 
to  bis  sureties  to  protect  them  against  their  suretyship,  is  dis- 
charged by  the  creditor's  discharge  of  the  sureties.  Sumner  v. 
Bachelder,  30  Me.  35.  But  if  a  debt  secured  by  a  mortgage  be- 
comes barred  by  the  statute  of  limitations,  the  mortgagee's  title 
to  the  property  is  not  thereby  defeated.  Crain  v  Paine,  4 
Cash.  483  ;  and  see  Almy  v.  Wilbur,  2  Woodb.  &  M.  371. 

The  renewal  of  the  evidence  of  a  debt  is  neither  payment  nor 
a  discharge  of  the  lien  of  a  mortgage  given  as  security  for  the 
debt.  Boyd  v.  Beck,  29  Ala.  703.  Nor  does  attachment  in  a 
suit  on  a  note  release  a  mortgage  given  to  secure  it.  Tliurber  v. 
Jewett,  3  Mich.  295.  Nor  does  a  mortgagee,  by  recovering  a 
judgment  for  the  mortgage  debt,  waive  his  lien  on  the  goods. 
Burton  v.  Tannehill,  6  Blackf.  (Ind.)  470.  And  where  a  mort- 
gagee has  converted  stock  or  other  things  mortgaged,  the  debt 
is  canceled  only  to  the  extent  of  the  value  of  the  property. 
Davis  v.  Rider,  5  Mich.  423  ;  see  Clark  v.  Griffith,  2  Bosw.  (N. 
Y.)  558. 

The  buyer  of  a  chattel  which  was  mortgaged,  delivered  to  the 
mortgagee  a  part  of  the  consideration  of  the  sale,  upon  an  under- 
standing between  all  parties  that  the  latter  should  relinquish  his 
claim  on  the  chattel  and  look  to  the  mortgagor  for  the  balance 
due  on  the  mortgage  ;  and  it  was  held,  that,  although  he  gave 
no  formal  discharge,  he  could  not  afterward  enforce  the  mort- 
gage against  the  buyer  of  the  chattel.  Rickerson  v.  Raeder,  4 
Abb.  Ct.  App.  (N.  Y.)  60 ;  S.  0.,  1  Keyes,  492. 

As  it  regards  evidence  of  satisfaction  of  a  mortgage,  it  is  held, 
that  a  mortgagor's  possession,  after  the  maturity  of  the  mortgage 
debt,  is  not  presumptive  evidence  of  the  satisfaction  of  the  mort- 
gage debt,  without  evidence  that  the  property  mortgaged  had 
once  been  delivered  to  the  mortgagee.  Carpenter  v.  Bridges,  32 
Miss.  265.  But  it  is  otherwise  where  the  mortgagee  took  posses- 
sion of  the  property,  and  after  the  maturity  of  the  mortgage  debt 
delivered  it  to  the  mortgagor.  lb. 

§  29.  Power  of  sale.  It  is  now  usual  to  insert  in  a  chattel 
mortgage  a  power  of  sale  clause,  giving  the  mortgagee  the  right 
to  a  summary  sale  after  due  notice.  Courts  of  equity  closely 
scrutinize  these  powers  of  sale,  but  uphold  them  in  proper  cases. 
See  Williams  v.  Hatch,  38  Ala.  338 ;  Walker  v.  Stone,  20  Md. 
195;  Ashton  v.  Corrigan,  L.  R.,  13  Eq.  76.  But,  to  extinguish 
the  equity  of  the  mortgagor  after  forfeiture,  by  a  sale  under  the 
power  contained  in  the  mortgage,  it  must  be  a  fair  and  bona  fide 
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sale.  Charter  v.  Stevens,  3  Denio,  35  ;  Chamberlain  v.  Martin, 
43  Barb.  607.  And  an  unfair  or  fraudulent  sale  by  the  mort- 
gagee should  not  and  will  not  defeat  or  extinguish  the  equitable 
rights  of  the  mortgagor.  Stoddard  v.  Denison,  2  Sweeny  (N.Y.), 
54,  64. 

When  a  clause  in  the  mortgage  authorizes  the  mortgagee  to 
take  possession  of  the  property  and  sell  it,  whenever  he  shall 
"  deem  himself  unsafe,"  he  may  take  possession  before  maturity 
of  the  debt,  and  sell  without  demanding  payment  from  the  mort- 
gagor, or  giving  him  notice  of  the  sale.  Huggans  v.  Fryer,  1 
Lans.  (N.  Y.)  276  ;  and  see  Chamberlain  v.  Martin,  43  Barb. 
607.  And  the  mortgagee,  under  an  ordinary  power  of  sale,  has 
a  right,  in  the  exercise  of  a  reasonable  discretion,  to  adjourn  the 
sale  from  time  to  time,  without  doing  so  through  the  agency  of  a 
licensed  auctioneer,  or  giving  any  new  notice  to  the  mortgagor. 
Hosmer  v.  Sargeant,  8  Allen,  97. 

It  has  generally  been  supposed  that  the  power  of  sale,  given 
to  a  mortgagee  of  chattels,  whether  given  expressly,  or  left  to  be 
implied  by  law,  authorized  the  mortgagee  to  purchase  the  prop- 
erty, at  a  fair  sale  under  such  power  for  his  own  use.  See  Hart 
v.  Ten  Eyck,  2  Johns.  Ch.  100  ;  Olcott  v.  Tioga  B.  B.  Co.,  27  N". 
Y.  (13  Smith)  566.  The  purchase  would  undoubtedly  be  good 
at  law.  lb.  And  the  only  cases  in  which  equity  would  be  likely 
to  interfere  are  where  the  mortgagee  appears  to  have  acted 
unfairly,  and  then  only  on  application  of  parties  interested.  lb. ; 
see  Wright  v.  Boss,  36  Cal.  414 ;  Lyon  v.  Jones,  6  Humph. 
(Tenn.)  533  ;  Bean  v.  Barney,  10  Iowa,  498  ;  Charter  v.  Stevens, 
3  Denio,  35 ;  but  see  Buffalo  Steam  Engine  Works  v.  Sun 
Mut.  Ins.  Co.,  17  N.  Y.  (3  Smith)  403  ;  PuUer  v.  Richardson,  3 
N.  Y.  S.  C.  (T.  &  C.)  436  ;  Imboden  v.  Hunter,  23  Ark.  622  ;  Korns 
v.  Shaffer,  27  Md.  83;  Pettibone  v.  Perkins,  6  Wis.  616. 
Whether  the  mortgaged  property  be  sold  with  the  consent  of  the 
j>arties,  or  by  way  of  foreclosure,  the  mortgagee  has  the  absolute 
right,  in  the  absence  of  a  stipulation  to  the  contrary,  to  apply 
the  proceeds  to  the  payment  of  the  mortgage  debt,  and  the 
mortgagor  cannot  direct  its  application  to  the  payment  of 
another  debt  due  the  mortgagee.  Masten  v.  Cummings,  24  Wis. 
623.  So  if  the  mortgage  debt  is  payable  by  installments,  the  pro- 
ceeds of  the  sale  may  be  applied  toward  the  payment  of  any 
installments  which  may  be  due,  at  the  option  of  the  mortgagee. 
Saunders  v.  McCarthy,  8  Allen,  42 ;  see  Locke  v.  Palmer,  26 
Ala.  312;   White  Mountain  Bank  v.  West,  46  Me.  15. 
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Where  the  mortgage  specially  provides  how  and  i„pon  what 
notice  the  mortgagee  may  sell,  these  express  provisions  preclude 
all  implications  upon  the  subject,  and  he  cannot  cut  off  the  equi- 
table right  to  redeem,  if  asserted  in  a  reasonable  time,  by  a  sale 
in  any  other  mode,  except,  perhaps,  by  sale  to  a  bona  fide  pur- 
chaser without  notice  of  the  mortgagor' s  equities.  Flanders  v. 
Chamberlain,  24  Mich.  305.  And  where  the  mortgagee  took  pos- 
session of  the  chattels  and  converted  them  to  his  own  use  with- 
out sale,  so  that  they  could  not  be  redeemed  in  kind,  the  court 
directed  a  personal  decree  to  be  entered  against  the  mortgagee 
for  the  excess  of  the  value  of  the  property  over  the  amount 
found  due  on  the  mortgage.  lb.  And  it  is  the  established  doc- 
trine that  a  mortgagee  of  personal  property,  who,  upon  default, 
takes  possession  of  such  property  and  sells  it,  is  liable  to  account 
to  the  mortgagor  for  any  surplus  over  and  above  satisfying  the 
mortgage  debt.  Pettibone  v.  Perkins,  6  Wis.  616  ;  Bryanv. Rob- 
ert, 1  Strobh.  (S.  C.)  Eq.  342  ;  ante,  176,  §  7.  He  is  trustee  for  the 
mortgagor  as  to  the  surplus,  and  the  latter  is  entitled  to  the  aid 
of  a  court  of  equity  for  an  account  of  the  trust.  lb. ;  Flanders 
v.  Thomas,  12  Wis.  410 ;  Korns  v.  Shaffer,  27  Md.  83. 

But  the  mortgagee  may,  after  the  debt  has  become  due,  keep 
the  property  without  selling  it  under  the  mortgage ;  and  if  he 
does  so,  and  the  property  be  of  sufficient  value,  it  extinguishes 
the  debt.  If  it  be  of  greater  value  than  the  amount  of  the  debt, 
and  there  is  no  sale,  the  mortgagor  has  no  legal  claim  for  the 
excess  of  such  value.  He  can  in  that  case  maintain  no  action 
for  the  property,  or  for  any  portion  of  its  value.  The  sale 
becomes  absolute  for  the  payment  of  the  debt,  and  no  trust 
whatever  inures  in  favor  of  the  mortgagor.  Olcoit  v.  Tioga  R. 
R.  Co.,  40  Barb.  179  ;  S.  C.  affirmed,  27  N.  Y.  (13  Smith)  546  ; 
see  Stoddard  v.  Denison,  2  Sweeny  (N.  Y.),  54 

Where  the  mortgagee,  after  the  time  fixed  for  payment,  sold 
part  of  the  property  by  virtue  of  a  power  of  sale  given  in  the 
mortgage,  for  sufficient  to  pay  the  mortgage  debt  with  interest 
and  expenses,  this  was  held  equivalent  to  absolute  payment,  and 
that  the  mortgagee' s  title  to  the  chattels  remaining  unsold  was 
extinguished.  And  tue  mortgagee  having  afterward  sold  the 
residue  of  the  property,  it  was  also  held  that  such  sale  was  a 
conversion  of  it,  for  which  he  was  liable  to  the  mortgagor  in  tro- 
ver. Charter  v.  Stevens,  3  Denio,  33  ;  see  West  v.  Crary,  47  N. 
Y.  (2  Sick.)  423.  And  see  further  as  to  the  rights  and  liabilities 
of  the  parties  to  the  mortgage  after  the  sale,  as  to  the  surplus 
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proceeds,  etc.,  Mowry  v.  Wood,  12  Wis.  413  ;  Alger  v.  Farley, 
19  Iowa,  518;  Butler  v.  Elliott,  15  Conn.  187  ;  Thompsons.  Van 
Vechten,  27  N.  Y.  (13  Smith)  568. 

§  30.  Assignment  of  mortgage.  Although  a  chattel  mortgage 
is  not  assignable  or  negotiable  at  law,  yet  a  party  taking  an 
assignment  of  such  an  instrument  acquires  rights,  and  an  in- 
terest in  the  debt  secured  and  the  property  pledged,  which 
courts  of  law,  as  well  as  courts  of  equity,  will  recognize  and 
protect.  Zeiter  v.  Bowman,  6  Barb.  133 ;  see  Potter  v.  Holden, 
31  Conn.  385  ;  Moody  v.  Ellerbe,  4  So.  Car.  21.  The  mortgage  is 
but  an  accessory  or  incident  of  the  debt,  or  the  security  which 
is  given  as  the  evidence  of  the  debt,  and  it  cannot  exist  as  an 
independent  debt.  Jackson  v.  Blodget,  5  Cow.  202 ;  Langdon 
v.  Buel,  9  Wend.  80  ;  Carpenter  v.  Longan,  16  Wall.  271.  The 
assignment  of  the  security  passes  the  interest  in  the  mortgage  ; 
bat  if,  by  special  agreement,  it  does  not  accompany  the  security 
assigned,  it  is  ipso  facto  extinguished,  and  ceases  to  be  a  sub- 
sisting demand.  lb.  An  assignment  of  the  mortgage  without 
the  debt  is  a  nullity.  Polhemus  v.  Trainer,  30  Cal.  685 ;  see 
Brooks  v.  Ruff,  37  Ala.  371.  If  the  debt  be  evidenced  by  a 
note,  which  frequently  happens,  the  natural  course  would  be  to 
deliver  the  note  properly  indorsed,  and  assign  the  mortgage. 
And  the  assignment  of  the  note  and  mortgage,  whether  the 
assignment  be  under  seal  or  not,  vests  in  the  assignee  the  right 
of  action  on  the  mortgage.  Gilchrist  v.  Patterson,  18  Ark.  575. 
So,  where  a  mortgage  contains  the  condition  that  the  mortgagor 
is  to  hold  the  property  until  maturity  of  certain  notes  secured 
by  it,  an  assignment  of  such  mortgage  conveys  all  the  rights  of 
the  mortgagee  to  the  assignees,  and  any  attachment  or  execution 
must  be  made  subject  to  these  rights.  Beach  v.  Derby,  19  111. 
617. 

The  right  of  assigning  mortgages  is  to  a  great  extent  regulated 
by  statute  in  the  different  States,  and,  generally,  assignments 
are  required  to  be  recorded,  as  well  as  the  original  instruments. 
The  same  rights  of  action  which  belonged  to  the  mortgagee  are 
likewise  given  by  statute  to  the  assignee,  while  at  the  same  time 
subjecting  him  to  the  liabilities  of  the  mortgagee.  See  Car- 
penter v.  Camming  s,  40  N.  H.  158 ;  Lewis  v.  Palmer,  28  N.  Y. 
(1  Tiff.)  271 ;  Potter  v.  Holden,  31  Conn.  385 ;  Gilchrist  v.  Pat- 
terson, 18  Ark.  575.  But,  although  the  assignee  takes  the  mort- 
gage subject  to  all  equities  between  the  original  parties,  he  does 
not  take  it  subject  to  the  latent  equities  of  third  persons  oi 
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which  he  had  no  notice.  Langdon  v.  Buel,  9  Wend.  80 ;  Bar- 
bour v.  White,  37  111.  164 ;  see  Schafer  v.  Reilly,  50  N.  Y.  (5 
Sick.)  61. 

In  Massachusetts,  an  assignment  or  release  of  a  mortgage  of 
personal  property  is  not  required  to  be  recorded.  Bigelow  v. 
Smith,  2  Allen,  264.  Nor  are  assignments  of  chattel  mortgages 
required  to  be  filed  under  the  law  of  New  York.  Baxter  v. 
Gilbert,  12  Abb.  (N.  Y.)  97. 

The  right  of  the  assignee  of  a  note  first  due  to  a  preference 
over  the  holder  of  another  note  secured  by  the  same  mortgage, 
attaches,  in  the  absence  of  any  countervailing  equity,  from  the 
time  of  the  assignment  of  the  first  note.  And  such  prior  right 
cannot  be  divested  by  the  failure  of  the  assignee  of  the  first  note 
to  commence  his  action  to  foreclose,  before  the  maturity  of  the 
second  note.    Lyman  v.  Smith,  21  Wis.  674. 

The  transfer  of  any  distinct  part  of  the  indebtedness  secured 
by  a  chattel  mortgage  carries  with  it  the  mortgage  pro  tan  to; 
and  a  satisfaction  of  such  part  extinguishes  the  mortgage,  so  far 
as  it  pertains  to  the  part  so  transferred  and  satisfied,  leaving  it 
operative  in  regard  to  the  amount  remaining  unpaid.  Emmons 
v.  Downe,  2  Wis.  322.  But  partial  assignments,  although 
recorded,  are  not  favored  as  against  subsequent  purchasers 
without  actual  notice  of  them.  See  French  v.  HasMns,  9  Gray, 
195  ;  and  see  Gould  v.  Marsh,  4  N.  Y.  S.  C.  (T.  &  C.)  128 ;  Pierce 
v  Faunce,  47  Me.  513;  Carpenter  v  Longan,  16  Wall.  271. 

Where  personal  chattels  are  mortgaged,  and  subsequently 
attached  to  the  freehold,  under  circumstances  showing  that,  as 
between  the  parties,  they  are  to  be  considered  personal  chattels 
still,  a  transfer  of  such  mortgage,  after  the  chattels  have  been 
thus  attached,  together  with  a  purchase  of  the  equity  of  redemp- 
tion by  the  assignee,  transfers  the  title  to  such  mortgaged 
chattels.    Sheldon  v.  Edwards,  35  N.  Y.  (8  Tiff.)  279. 

A  transfer  of  a  chattel  mortgage,  merely  by  way  of  collateral 
security  for  the  payment  of  a  debt,  is  held  to  be  a  pledge  and 
not  a  mortgage  thereof.  And  where  the  mortgagor  of  chattels 
borrows  money  to  buy  in  the  mortgage,  and  procures  an  assign- 
ment of  it  to  the  lender,  as  security  for  the  repayment  of  the  loan, 
the  mortgage  becomes  in  the  hands  of  the  latter  a  mere  pledge 
for  the  loan,  and  is  discharged  by  a  tender  of  it.  HasTcins  v. 
Kelly,  1  Abb.  N.  S.  (N.  Y.)  63  ;  S.  C,  1  Rob.  160. 

§  31.  Concurrent  or  successive  mortgages.  Where  two  or  more 
mortgages  of  the  same  personal  property  are  made  and  recorded 
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or  filed  at  the  same  time,  the  mortgagees  are  entitled  to  hold  the 
property  in  proportion  to  the  amounts  of  their  respective  claims 
or  liabilities.  Aldrich  v.  Martin,  4  R.  I.  520.  If  a  debtor,  at 
the  same  time,  executes  and  causes  to  be  recorded  separate  and 
independent  mortgages  of  the  same  property  to  several  of  his 
creditors,  without  the  knowledge  of  any  one  of  them,  that  mort- 
gage which  is  first  ratified  by  the  mortgagee  will  first  have 
effect ;  and  the  others,  becoming  operative  by  subsequent  ratifi- 
cation, will  be  subject  to  it.     Oxnard  v.  Blake,  45  Me.  602. 

In  regard  to  successive  mortgages  of  personal  property,  it  is 
held  that  a  second  mortgage  may  be  valid  against  all  but  the 
first  mortgagee  and  his  assigns ;  and  if  duly  recorded  under  the 
statute,  it  will  be  good  against  creditors  without  a  formal  deliv- 
ery of  the  property.  Smith  v.  Smith,  24  Me.  555.  And  it  is  not 
necessary  that  the  payment  or  discharge  of  the  first  mortgage 
should  be  recorded,  in  order  that  the  second  mortgagee  may  hold 
the  property  against  an  attaching  creditor  of  the  mortgagor.  lb. 
So  it  has  been  held  that  a  statute  forbidding  a  second  mortgage, 
unless  it  contains  a  reference  to  the  first,  does  not  render  the 
second  mortgage  void  ;  for  the  reason  that  the  design  of  the  stat- 
ute is  to  secure  the  rights  of  the  second  mortgagee,  and  the  par- 
ties are  not  in  pari  delicto.  Leach  v.  Kimball,  34  N.  H.  568. 
The  right  of  a  second  mortgagee  to  redeem  continues,  until  a  fore- 
closure of  the  first  mortgage,  unless  in  case  of  a  seizure  and  sale 
by  a  third  party.  Treat  v.  Gilmore,  49  Me.  34.  And  by  con- 
senting to  a  sale  by  the  mortgagor,  discharged  of  his  mortgage, 
the  second  mortgagee  does  not  warrant  the  purchaser's  title,  or 
estop  himself  to  set  up  against  him  a  title  under  a  subsequent 
assignment  of  the  first  mortgage.  Clark  v.  Hale,  8  Gray,  187; 
see  Smith  v.  Coolbaugh,  21  Wis.  427  ;  Hunt  v.  Daniels,  15  Iowa, 
146.  If  there  are  several  mortgages,  all  overdue,  and  the  mort- 
gagor holds  the  property  contrary  to  the  conditions  of  them,  any 
mortgagee,  who  first  takes  possession  of  the  property,  is  held  to 
acquire  a  preference  over  the  others,  without  regard  to  the  date 
of  the  mortgage.     Constant  v.  Matteson,  22  111.  546. 

Two  chattel  mortgages  on  the  same  property,  of  different  dates, 
were  filed  with  the  county  recorder,  but  after  the  expiration  of  a 
year  from  their  dates  of  execution,  the  junior  mortgagee,  whose 
mortgage  was  also  filed  after  the  other,  first  obtained  possession 
of  the  property  by  a  writ  of  replevin.  Both  mortgages  were 
executed  in  good  faith,  and  neither  mortgagee  had  notice  of  the 
claims  of  the  other.     It  was  held  that  the  junior  mortgagee  was 


216  CHATTEL  MORTGAGES. 

entitled  to  the  possession  as  against  the  prior  mortgagee.  Brac7i~ 
mann  v.  Louis,  1  Disney  (Ohio),  288. 

To  show  good  faith  in  a  subsequent  mortgage  of  personal 
property,  so  as  to  enable  the  holder  thereof  to  avoid  a  prior 
mortgage  on  the  ground  of  fraud,  it  must  be  proved  by  evidence 
dehors  the  instrument  itself,  that  the  second  mortgage  was  given 
for  a  valuable  consideration,  or  to  secure  the  payment  of  an  hon- 
est debt.  Hanford  v.  Artcher,  4  Hill  (N.  Y.),  271 ;  see  Mitchell 
v.  West,  55  N.  Y.  (10  Sick.)  107.  And  evidence  showing  that 
about  a  year  before  the  subsequent  mortgage  was  given,  the 
mortgagor  became  indebted  to  the  mortgagee,  but  not  connecting 
the  two  transactions,  was  held  insufficient.  Baskins  v.  Shannon, 
3  N.  Y.  (3  Comst.)  310. 

When  a  mortgage  for  a  part  of  the  purchase-money  is  given 
to  the  vendor  of  personal  property  upon  the  day  of  the  sale, 
and  as  a  part  of  the  transaction,  it  takes  precedence  of  a  mort- 
gage of  the  same  property  given  by  the  vendee  before  the  sale 
to  a  bona  fide  mortgagee  for  a  valuable  consideration,  and 
recorded  immediately.  Walker  v.  Vaughn,  33  Conn.  577.  And 
a  mortgagee,  who,  in  pursuance  of  an  agreement  with  the  mort- 
gagor, has  omitted  to  file  his  mortgage  in  order  to  preserve  a 
false  credit  to  the  latter,  and  to  impose  upon  subsequent  credi- 
tors and  mortgagees,  contrary  to  the  provisions  and  spirit  of  the 
act  relating  to  chattel  mortgages,  is  not  merely  negligent,  but 
acts  in  bad  faith  ;  and  he  can  claim  nothing  under  his  mortgage 
against  a  subsequent  mortgagee  who  has  actually  advanced 
money  on  the  strength  of  the  mortgage,  even  though  the  latter 
has,  by  mistake,  and  without  fraudulent  intent,  recorded  his 
mortgage  in  the  wrong  county.  DeCourcey  v.  Little,  19  1ST.  J. 
(Eq.)  115. 

A  second  mortgagee  of  personal  property,  who  is  not  in  actual 
possession,  cannot  maintain  an  action  of  trover  for  its  conversion. 
Ring  v.  Neale,  114  Mass.  Ill ;  S.  C,  19  Am.  Rep.  316.  But  it 
has  been  held  that  a  second  mortgagee  of  chattels  may  maintain 
trover  against  an  officer,  who,  before  the  title  of  the  first  mort- 
gagee becomes  absolute,  attaches  and  sells  the  goods  mortgaged, 
such  second  mortgagee  being,  by  the  act  of  the  officer,  deprived 
of  the  right  of  redemption.  Treat  v.  Gilmore,  49  Me.  34.  A 
second  mortgagee  of  a  chattel  may  recover  it  of  one  claiming 
under  the  mortgagor,  though  the  first  mortgage  was  forfeited 
when  the  second  was  executed,  and  is  still  unsatisfied.  Qardu  r 
v.  Morrison,  12  Ala.  547.     A  second  mortgagee  of  personal  prop- 
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erty  in  possession  can  maintain  trespass  or  trover  against  a  stran- 
ger who  wrongfully  removes  it.      White  v.   Webb,  15  Conn.  305. 

§  32.  Levy  of  execution  or  attachment  on  mortgaged  chat- 
tels. This  subject  has  been  incidentally  noticed  in  preceding 
sections,  but  its  importance  demands  a  more  extended  con- 
sideration than  has  yet  been  given  to  it.  See  ante,  176,  183, 
§§  7,  9.  It  has  generally  been  held  that,  independently  of 
express  statutory  provision,  the  interest  of  a  mortgagor  of 
personal  property  is  but  a  right  of  redemption  merely,  which 
is  not  the  subject  of  levy  and  sale  upon  execution.  See 
Haven  v.  Low,  2  N.  H.  16;  Melody  v.  Chandler,  12  Me. 
282 ;  Welch  v.  Whittemore,  25  id.  86 ;  Marsh  v.  Lawrence,  4 
Cow.  461  ;  Bacon  v.  Kimmel,  14  Mich.  201 ;  Stringer  v.  Da- 
ms, 35  Cal.  25 ;  Mattison  v.  Baucus,  1  N.  Y.  (1  Comst.)  295  ; 
Commercial,  etc.,  v.  Waters,  10  Sm.  &  M.  (Miss.)  559.  And 
it  has  been  further  held  that  the  mortgagee  may  maintain 
an  action  against  the  attaching  officer,  although  the  mort- 
gage contains  a  stipulation  that  the  mortgagor  shall  retain 
the  possession  of  the  property  and  sell  it  for  the  purpose  of 
paying  the  mortgage  debt.  Melody  v.  Chandler,  12  Me.  282 ; 
see  Morton  v.  Hodgdon,  32  id.  127 ;  Forbes  v.  Parker,  16  Pick. 
462 ;  Codman  v.  Freeman,  3  Cush.  306 ;  but  see  contra,  Goulet 
v.  Asseler,  27  N.  Y.  (8  Smith)  225  ;  Hale  v.  Omaha  Nat.  Bank, 
7  Jones  &  Sp.  (N.  Y.)  216.  In  Wisconsin,  the  residuary  interest 
of  the  mortgagor  may  be  sold  on  execution.  Cotton  v.  Watkins, 
6  Wis.  629  ;  seeSaxtonv.  Williams,  15  id.  292.  So  in  Kentucky. 
Fugatev.  Clarkson,  2  B.  Monr.  (Ky.)  41;  Mercer  v.  Tinsley,  14 
id.  273.  In  Illinois,  an  attachment  is  held  subordinate  to  the 
rights  of  the  mortgagee  or  his  assigns.  Beach  v.  JDarly,  19  111. 
617.  A  mortgagee  may  waive  his  claim  under  the  mortgage, 
and  attach  the  property  to  secure  his  debt.  Buck  v.  Ingersoll. 
11  Mete.  (Mass.)  226.  And  where  he  attaches  the  property 
mortgaged  in  an  action  for  another  debt,  and  satisfies  his  exe- 
cution out  of  the  property,  he  waives  his  right  to  set  up  the 
mortgage  against  subsequent  attaching  creditors.  Haynes  v. 
Sanborn,  45  N.  H.  429. 

In  some  of  the  States,  the  mortgagor's  interest  in  mortgaged 
chattels  is  made  subject  to  levy  of  attachment  and  sale  on  exe- 
cution by  express  statutory  provision,  thus  settling  all  doubt  as 
to  the  liability  of  the  mortgaged  property  for  the  debts  of  the 
mortgagor.  At  the  same  time  provision  is  made  for  the  protec 
tion  of  the  rights  of  the  mortgagee.     See  Moriarty  v.  Lovejoy^ 

Vol.  IL  —  28 


218  CHATTEL  MORTGAGES. 

23  Pick.  321 ;  Wing  v.  Bishop,  9  Gray,  223 ;  Howe  v.  Freeman, 
14  id.  566  ;  Folsomv.  Glemence,  111  Mass.  273  ;  Nelson  v.  Ferris, 
30  Mich.  497;  Gilmore  v.  #afc,  33  N.  H.  410;  Kimball  v.  Mor- 
rison, 40  id.  117 ;  Dyer  v.  CW?/,  20  Conn.  563  ;  Mitchell  v. 
Cunningham,  29  Me.  376.  And  consult  the  statutes  of  the 
particular  State.  In  New  Jersey,  the  mortgagee  in  an  ordi- 
nary chattel  mortgage  is  entitled  to  the  possession  of  the  mort- 
gaged property,  and  if  it  is  seized  and  sold  on  execution  while 
in  the  possession  of  the  mortgagor  by  one  of  his  creditors,  the 
mortgagee  may  maintain  an  action  against  the  officer  making 
the  levy.  Miller  v.  Pancoast,  29  N.  J.  (Law)  250.  And  he  has 
an  equitable  lien  for  the  payment  of  the  mortgage  debt  on  the 
proceeds  of  the  sale  of  it  by  an  assignee  of  the  mortgagor  for  the 
benefit  of  creditors.  Wilson  v.  Gray,  10  N.  J.  (Eq.)  323.  In  Ala- 
bama, if  chattels  mortgaged  are  taken  on  execution,  the  mortga- 
gee may  interpose  a  claim  at  law,  under  the  statute,  to  try  the 
right,  or  he  may  waive  his  legal  right,  and  resort  at  once  to  a  court 
of  equity,  where  all  interests  maybe  adjusted  and  justice  more 
completely  administered.  Anderson  v.  Hooks,  9  Ala.  704  ; 
Floyd  v.  Morrow,  26  id.  353 ;  see  McConeghy  v.  McCaw,  31  id. 
447. 

The  recording  or  filing  of  a  mortgage  operates  to  protect  the 
mortgaged  property  from  attachment  by  creditors  of  the  mort- 
gagor ;  but  to  have  this  effect,  the  registry  must  be  made  prior 
to  an  attachment  or  levy.  Stowe  v.  Meserve,  13  N.  H.  46  ;  see 
Troy  v.  Smith,  33  Ala.  469  ;  but  see  Carpenter  v.  Cummings, 
40  N.  H.  158.  And  it  is  held  that  where  a  chattel  mortgage  is 
lost  before  being  recorded,  as  provided  by  law,  the  mortgagee 
cannot  protect  himself  against  a  levy  of  execution  by  the  mort- 
gagor' s  creditors,  by  recording  a  copy  of  the  mortgage,  certified 
as  correct  by  the  officer  before  whom  the  original  was  acknowl- 
edged, the  copy  not  being  acknowledged.  Porter  v.  Dement, 
35  111.  478. 

A  mortgage  of  personal  property  situated  in  Alabama  at  the 
date  of  the  conveyance,  although  executed  in  another  State, 
where  both  parties  resided,  is  inoperative  against  creditors 
without  notice,  until  it  is  registered  ;  and  a  creditor  acquiring  a 
lien  before  that  time  has  a  claim  superior  to  that  of  the  mort- 
gagee.   Hardaway  v.  Semmes,  38  Ala.  657  ;  see  ante,  195,  §  15. 
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CHAPTER  XL. 

CHATTELS,  NATURE  AND  OWNERSHIP. 

TITLE  I. 

OF  THE  GENERAL  RULES  OF  LAW  RELATING  TO  THE 
NATURE  AND  OWNERSHIP  OF  CHATTELS. 

ARTICLE  I. 

OF  THE   NATURE   AND   VARIOUS    KINDS   OF   CHATTELS. 

Section  1.  Definition.  Chattels  is  the  term  usually  employed 
at  the  common  law  to  denote  personal  property  in  general ;  and 
it,  therefore,  includes  every  species  of  property,  movable  or 
immovable,  which  is  less  than  a  freehold.  1  Bouv.  Diet.  260  ; 
1  Schoul.  Pers.  Prop.  29;  1  Broom  &  Had.  Com.  (Wait's  Ed.) 
789  ;  2  Kent's  Com.  342.  The  term  is  more  comprehensive  than 
"goods,"  and  will  include  animate  as  well  as  inanimate  prop- 
erty. 2  Chitt.  Bl.  Com.  383,  note.  In  practice,  the  two  terms 
are  almost  always  united  in  the  expression,  "goods  and  chat- 
tels," which  is  of  very  ancient  date.     2  Steph.  Com.  65. 

§  2.  Chattels  real.  Chattels  real  are  such  as  concern  or  savor 
of  the  realty.  1  Inst.  118.  In  other  words,  they  are  interests 
which  are  annexed  to  or  concern  real  estate,  yet  are  themselves 
to  be  regarded  as  personal  property  ;  such  as  a  lease  for  years 
of  land.  See  1  Bouv.  Diet.  260;  1  Schoul.  Pers.  Prop.  45; 
Prichard  v.  Prichard,  L.  R.,  11  Eq.  232.  Or,  in  fact,  any  other 
interest  in  real  estate  whose  duration  is  limited  to  a  time  certain 
beyond  which  it  cannot  subsist,  and  which  is,  therefore,  some- 
thing less  than  a  freehold.  1  Bouv.  Diet.  260.  In  early  times, 
there  were  several  species  of  property  included  under  the  head 
of  Chattels  Real  (see  2  Bl.  Com.  386,  387) ;  but  of  these  the  only 
kind  of  present  consequence,  is  the  term  of  years,  or  "lease." 
For  the  law  relating  to  leases,  see  post,  title  Landlord  and 
Tenant. 

§3.  Chattels  personal.  The  term,  "chattels  personal,"  is 
applicable  to  what  is,  strictly  speaking,  movable  property,  or 


220  CHATTELS,  NATURE  AND  OWNERSHIP. 

that  property  which  may  be  carried  about  by  the  owner.  It 
includes  such  things  as  cattle,  household  stuff,  provisions,  cloth- 
ing, jewels,  money,  and  the  like.  So,  incorporeal  rights  which 
are  to  be  satisfied  in  money,  such  as  insurance  policies,  life  annu- 
ities, legacies,  patent  rights  and  copyrights,  shares  in  stock  com- 
panies, scrip,  bonds,  bills  and  notes,  and  negotiable  instruments 
generally,  are  chattels  personal.  Goodwin  v.  Robarts,  L.  R.,  10 
Exch.  76  ;  S.  C,  12  Eng.  Rep.  525,  and  the  very  elaborate  note,  id. 
534-537  ;  Oorgier  v.  Mieville,  3  B.  &  C.  45  ;  see  1  Bouv.  Diet.  260  ; 
Co.  Litt.  48  a;  2  Kent's  Com.  340  ;  1  Schoul.  Pers.  Prop.  75  ;  1 
Broom  &  Had.  Com.  (Wait's  Ed.)  790.  The  choice  of  two  rea- 
sons for  the  application  of  the  word  "personal"  to  chattels,  is 
given  by  Sir  Edward  Coke  ;  "because,  for  the  most  part,  they 
belong  to  the  person  of  a  man,  or  else  for  that  they  are  to  be 
recovered  by  personal  actions."  1  Co.  Litt.  118  b.  The  former  is 
chosen  by  Blackstone  as  the  more  natural  reason  (see  2  Bl.  Com. 
16,  384) ;  while  others  regard  the  latter  reason  as  most  prob- 
ably the  true  one.  See  Wms.  Pers.  Prop.  2,  3 ;  1  Schoul.  Pers 
Prop.  76. 

Chattels  personal,  such  as  one  may  see  or  touch,  are  usually 
denominated  ehoses  (or  things)  in  possession ;  while  chattels 
which  cannot  be  seen  or  touched,  but  have  only  an  ideal,  or  ab- 
stract existen  ;e,  are  called  ehoses  (or  things)  in  action.  The  two 
terms  corporeal  and  incorporeal  have  also  been  respectively  used 
for  the  purpose  of  pointing  out  this  distinction  in  chattels  per- 
sonal. See  1  Schoul.  Pers.  Prop.  76  ;  Wms.  Pers.  Prop.  4.  Thus, 
among  ehoses  in  possession,  or  chattels  personal  of  a  corporeal 
nature,  may  be  mentioned  animals,  vegetables,  minerals  and 
metals,  money,  ships  and  vessels,  plate,  jewelry,  wares,  mer- 
chandise, and  the  like.  So,  under  this  head  is  to  be  classed  the 
rolling  stock  of  a  raihvay,  as  cars  and  locomotive  engines.  See 
Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  645.  And  ice,  cut  and 
taken  from  a  pond  for  purposes  of  merchandise,  becomes  a  per- 
sonal chattel  of  a  corporeal  nature.  Ward  v.  People,  3  Hill  (N. 
Y.),  396 ;  State  v.  Pattmeyer,  33  Ind.  402  ;  see  Marshall  v.  Peters, 
12  How.  (N.  Y.)  218  ;  West  Roxbury  v.  Stoddard,  7  Allen,  158  ; 
Mill  River  Manitf.  Co.  v.  Smith,  34  Conn.  464.  Illuminating  gas 
is  personal  property,  and  the  subject  of  larceny.  Commonwealth 
v.  Shaw,  4  Allen,  308  ;  Regina  v.  White,  6  Cox's  C.  C.  213  ;3C.& 
K.  363  ;  Dea  r's  C.  C.  203.  So,  of  wood  cut  and  corded,  and  sep- 
arated  from  the  land.  Crouch  v.  Smith,  1  Md.  Ch.  401  ;  Woodruff 
v.  Roberts,  4  La.  Ann.  127.     And  an  ice-house  erected  under  an 
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oral  agreement  with  the  owner  of  the  land,  and  built  on  stones  and 
posts,  was  held  to  be  personal  property  removable  at  the  option  of 
the  builder  or  his  assigns.  Ham  v.  Kendall,  111  Mass.  297  ;  see 
Taft  v.  Stetson,  117  id.  471 ;  Hartwell  v.  Kelly,  id.  235 ;  Beach 
v.  Allen,  7  Hun  (N.  Y.),  441.  The  undivided  interest  of  each  of 
several  donees,  in  personal  property,  in  the  hands  of  a  common 
bailee,  is  not  a  chose  in  action,  but  property  in  possession. 
Hopper  v.  McWhorter,  18  Ala.  229.  A  dwelling-house  while 
being  removed  from  one  lot  to  another  is  personal  property. 
Northrup  v.  Trash,  39  Wis.  515.  But,  by  far  the  greatest  part 
of  the  questions  arising  in  the  intercourse  of  social  life,  or  which 
are  litigated  in  the  courts  of  justice,  are  to  be  referred  to  the 
class  of  chattels  personal  of  an  incorporeal  nature,  or  choses  in 
action.  See  2  Kent' s  Com.  351 ;  post,  §  8  ;  and  see  title  Choses 
in  Action. 

§  4.  Fixtures.  Fixtures  are  a  species  of  personal  chattels  of  an 
exceptional  or  mixed  character,  of  sufficient  importance  to  be 
made  the  subject  of  a  distinct  title.  See  post,  Fixtures.  It  may, 
however,  be  observed  in  this  connection,  that  the  word  "fixture" 
is  of  modern  origin,  and  is  not  to  be  found  in  the  old  books  of 
the  law.  See  Sheen  v.  Richie,  5  M.  &  W.  175  ;  Wiltshear  v. 
Cottrell,  1  El.  &  Bl.  674.  Fixtures  are  defined  to  be  articles  which 
were  originally  personal  chattels,  and  which,  although  they  have 
been  annexed  to  the  freehold  by  a  temporary  occupier,  are  never- 
theless removable,  and  of  course  salable,  at  the  will  of  the  per- 
son who  has  annexed  them.  Hallen  v.  Hunder,  1  CM.  &  R. 
266 ;  and  see  Elwes  v.  Maw,  3  East,  38 ;  S.  C,  2  Smith's  Lead. 
Cas.  228.  The  term  does  not,  however,  include  every  thing  which 
is  fixed,  and  so  rendered  immovable.  The  object  and  purpose 
of  the  annexation  in  fixing  must  be  looked  at ;  and  if  a  chattel 
be  fixed  to  the  building  merely  for  the  more  complete  enjoyment 
and  user  of  it  as  a  chattel,  it  is  not  a  fixture  at  all  in  the  techni- 
cal legal  meaning  of  the  word,  but  still  remains  a  chattel. 
Elliott  v.  Bishop,  10  Exch.  496,  508.  And  upon  this  principle, 
it  was  decided,  that  cotton  spinning  machines,  screwed  into  and 
fixed  firmly  to  the  floor,  were  chattels  and  distrainable  for  rent 
nil-well  v.  Eastwood,  6  Exch.  (W.  H.  &  G.)  295. 

§  5.  Emblements.  The  doctrine  of  emblements,  which  prevails 
both  in  England  and  the  United  States,  is  said  to  be  founded  on 
the  clearest  equity  and  the  soundest  policy,  and  ought,  therefore, 
to  receive  a  liberal  encouragement.  Stewart  v.  Doughty,  9 
Johns.  112.    It  is  defined  to  be  the  right  which  a  tenant  has  to 
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take  and  carry  away,  after  his  tenancy  has  ended,  such  annual 
products  of  the  land  as  have  resulted  from  his  own  care  and 
labor.  Co.  Litt.  55  b  ;  1  Bouv.  Diet.  523.  And  the  privilege  is 
allowed  to  tenants  for  life,  at  will,  or  from  year  to  year,  because 
of  the  uncertainty  of  their  estates  and  to  encourage  husbandry. 
lb.  ;  and  see  Whitmarsh  v.  Cutting,  10  Johns.  360.  And  one 
who  is  let  into  possession  under  a  parol  contract  to  purchase  is  a 
tenant  at  will,  so  far  as  relates  to  the  emblements.  Harris  v. 
Fririk,  49  N.  Y.  (4  Sick.)  24;  S.  C,  10  Am,  Rep.  318  ;  see  also 
Allen  v.  Carpenter,  15  Mich.  38. 

All  such  crops  as  in  the  ordinary  course  of  things  return  the 
labor  and  expense  bestowed  upon  them  within  the  current  year 
may  properly  become  the  subject  of  emblements.  Thus,  crops 
of  corn,  peas,  beans,  hemp,  flax,  melons,  potatoes,  and  the  like, 
and  the  artificial  grasses,  are  enumerated  as  among  the  subjects 
of  emblements.  See  Wms.  Pers.  Prop.  17 ;  1  Bouv.  Diet.  523  ; 
Evans  v.  Roberts,  5  B.  &  C.  832 ;  Graves  v.  Weld,  2  Nev.  &  M. 
725.  But  growing  timber,  fruit  trees  and  the  fruit  growing 
thereon,  although  ripe,  clover  or  other  grasses  that  endure  more 
than  one  year,  and  roots  not  annual,  do  not  come  within  the  de- 
scription of  emblements.  lb. ;  Co.  Litt.  55  b  ;  Evans  v.  Inglehart, 
6  Gill  &  J.  (Md.)  188.  Though,  in  the  case  of  a  gardener  or 
nurseryman,  who  occupies  premises  under  a  lease,  it  seems  that 
he  may,  at  the  end  of  his  term,  remove  and  dispose  of  the  tiees 
and  shrubbery  which  he  has  planted,  in  the  course  of  business, 
simply  for  sale.  Penton  v.  Robart,  2  East,  88;  Miller  v.  Baker, 
1  Mete.  (Mass.)  27 ;  1  Schoul.  Pers.  Prop.  123.  So,  by  way  of 
exception  to  the  general  rule,  hops  are  regarded  as  the  subject 
of  emblements,  for,  although  they  are  grown  on  permanent  roots, 
they  require  annual  training  and  culture  to  produce  them  at  all. 
Co.  Litt.  55  b  ;  1  Washb.  Real  Prop.  102.  And  it  has  been  held, 
that  where  a  farm  is  let  on  shares,  for  cultivation,  and  wheat  is 
raised  thereon,  by  the  tenant,  the  straw  is  a  part  of  the  crop,  and 
belongs  to  the  owners  thereof,  and  the  tenant  is  entitled  to 
emblements  therein,  in  the  absence  of  a  stipulation  or  custom  to 
the  contrary.     Fobes  v.  Shaltuck,  22  Barb.  568. 

An  essential  element  in  the  claim  of  emblements  at  the  common 
law  is,  that  the  crop  should  have  been  actually  planted  during 
the  life  and  occupancy  of  the  tenant ;  and  no  degree  of  prepara- 
tion of  the  ground  will  give  to  one  the  fruits  of  seed  planted  by 
another,  after  the  determination  of  his  tenancy.  1  Washb.  Real 
Prop.   103;    Stewart  v.    Doughty,  9  Johns.  108;  Thompson  v. 
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77wmpso?i,Q  Munf.  (Va.)  514;  Price  v.  Pickett,  21  Ala.  741. 
The  crop  claimed  must  likewise  be  the  crop  which  was  growing 
at  the  end  of  the  term,  and  only  that  one,  even  though  it  does 
not  sufficiently  compensate  for  the  industry  bestowed,  and 
another  crop  springs  up  afterward.  1  Schoul.  Pers.  Prop.  129; 
Graves  v.  Weld,  5  B.  &  Ad.  105;  S.  C,  2  Nev.  &  M.  725. 

Another  essential  feature  of  a  rightful  claim  of  emblements  is, 
that  the  lease  should  have  terminated  unexpectedly  and  without 
the  agency  of  the  tenant ;  as  by  the  act  of  God,  or  of  the  law,  or 
through  the  misconduct  of  the  lessor,  in  expelling  the  tenant  or 
terminating  his  lease.  See  4  Kent's  Com.  73, 110 ;  Chesleyv.  Welch, 
37  Me.  106  ;  Debow  v.  Colfax,  5  Halst.  (N.  J.)  128.  Thus,  if  a  lease 
is  made  to  husband  and  wife,  so  long  as  they  continue  in  that  re- 
lation, and  they  are  afterward  divorced  by  a  legal  sentence,  on  ac- 
count of  precontract,  the  husband  will  be  entitled  to  emblements. 
Gland's  Case,  5  Coke,  116  b.  But  if  the  tenant  abandons  the  premi- 
ses, or  voluntarily  puts  an  end  to  the  tenancy,  the  claim  of  emble- 
ments is  forfeited.  See  lb.;  Whilmarsh  v.  Cutting,  10  Johns.  360. 
As  if,  being  a  woman,  she  has  a  leave  for  a  term  of  years,  provided 
she  remains  so  long  single,  and  she  terminates  it  by  marrying. 
Debow  v.  Colfax,  5  Halst.  (N.  J.)  128  ;  Hawkins  v.  Skegg,  10 
Humph.  (Tenn.)  31 ;  Bulwer  v.  Bulwer,  2  B.  &  Aid.  470.  A 
tenant  at  will  who  is  wrongfully  turned  out  by  his  landlord, 
before  harvest,  is  entitled  to  emblements.  Chandler  v.  TJiurston, 
10  Pick.  205.  But  a  mere  tenant  at  sufferance,  or  one  who  occu- 
pies the  lands  wrongfully,  is  not  entitled  to  emblements.  Doe  v. 
Turner,  7  M.  &  W.  226.  And  so,  of  a  tenant  for  a  term  of 
years,  or  for  a  period  certain.  For,  if  the  duration  of  the  tenancy 
depends  upon  no  contingency,  a  tenant,  when  he  sows  a  crop, 
must  know  whether  his  term  will  continue  long  enough  for  him 
to  reap  it,  and  he  is  not  permitted  to  re-enter  and  cut  it  after  his 
term  has  expired.  Kiitredge  v.  Woods,  3  N.  H.  503 ;  Whit- 
marsh  v.  Cutting,  10  Johns.  360 ;  Debow  v.  Colfax,  5  Halst. 
(N.  J.)  128. 

The  right  of  emblements  extends,  however,  to  tenants  by  the 
curtesy,  for  they  are  life-tenants.  1  Wms.  Ex'rs,  679.  So,  the 
original  lessee  or  tenant  for  life  may  pass  his  claim  for  emble- 
ments to  his  assignee  or  sub -lessee,  unless  he  is  restricted  by  the 
terms  of  his  lease  from  underletting  or  assigning  his  term.  And 
in  some  cases  the  assignee,  grantee,  or  sub-lessee  may  claim 
emblements  even  where  the  original  tenant  could  not  himself 
have  made  such  claim.     As,  for  instance,  if  a  tenant  during 
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widowhood  should  underlet  and  then  marry,  though  she  would 
by  so  doing  lose  her  own  right  to  emblements,  her  tenant  would 
not,  because  he  was  not  in  fault.  See  1  Washb.  Real  Prop.  104  ; 
Bittinger  v.  Baker,  29  Penn.  St,  70 ;  Davis  v.  Eyton,  7  Bing. 
154;  Bevans  v.  Briscoe,  4  Har.  &  J.  (Md.)  139. 

When  there  is  a  right  to  emblements,  the  law  also  gives  the 
tenant  free  ingress,  egress  and  regress,  in  order  to  cut  and  carry 
them  away.  Davis  v.  Thompson,  13  Me.  209  ;  1  Broom  &  Had. 
Com.  (Wait's  Ed.)  595.  That  isj  the  tenant  may  enter  upon  the 
land,  cultivate  the  crop,  if  a  growing  one,  cut  and  harvest  it 
when  fit,  and  if  interfered  with,  in  the  reasonable  exercise  of 
these  privileges,  by  the  landlord  or  reversioner,  or  if  the  crop  be 
injured  by  him,  he  may  have  an  action  therefor.  1  Washb. 
Real  Prop.  123 ;  Co.  Litt.  56  a ;  Forsythe  v.  Price,  8  Watts 
(Penn.),  282. 

See  further  as  to  the  law  of  emblements  post,  Landlord  and 
Tenant. 

§  6.  Heir-looms.  Heir-looms  are  such  goods  and  personal  chat- 
tels as,  contrary  to  the  nature  of  chattels,  descend  to  the  heir 
along  with  the  inheritance,  instead  of  passing  to  the  executor  or 
administrator  of  the  last  proprietor.  1  Bouv.  Diet.  664;  1  Broom 
&  Had.  Com.  (Wait's  Ed.)  817.  The  termination  loom  is  of 
Saxon  origin;  in  which  language  it  signifies  a  limb  or  member; 
so  that  an  heir-loom  is  nothing  else  but  a  limb  or  member  of  the 
inheritance.  lb.;  2  Bl.  Com.  247;  and  see  Byng  v.  Byng,  10  H. 
L.  Cas.  171,  183;  Co.  Litt.  18  b.  They  are  generally  such  things 
as  cannot  be  taken  away  without  damaging  or  dismembering  the 
freehold.  lb.  Instances  of  heir-looms  given  in  the  books  are, 
charters,  deeds  and  other  evidences  of  the  title  of  the  land,  to- 
gether with  the  box  or  chest  in  which  they  are  contained,  the 
keys  of  a  house,  and  fish  in  a  fish-pond.  See  Co.  Litt.  3  a,  185 
b;  2  Bl.  Com.  28;  1  Broom  &  Had.  Com.  (Wait's  Ed.)  818. 
Doves  in  a  dove-house.  lb.  And  deer  in  a  real,  authorized 
park,  whilst  wild.  lb. ;  Ford  v.  Tynte,  2  J.  &  H.  150  ;  but  deer  in 
an  ancient  legal  park  may  be  so  tame  and  reclaimed  from  their 
natural  state  as  to  pass  to  executors  as  personal  property.  Mor- 
gan v.  Abergavenny,  8  C.  B.  768.  The  ancient  jewels  of  the  British 
crown  may  also  be  considered  heir-looms.  Co.  Litt.  18.  And 
by  special  custom,  in  some  places,  carriages,  utensils  and  other 
household  implements,  may  be  heir-looms  ;  but  such  custom 
must  be  strictly  proved.  lb.;  1  Broom  &  Had.  Com.  (Wait's 
Ed.)  818.     So  there  are  other  personal  chattels  mentioned  in  the 
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English  law  which  also  descend  to  the  heir  in  the  nature  of  heir- 
looms, as  a  monument  or  tombstone  in  a  church.  See  Spooner 
v.  Brewster,  3  Bing.  136;  S.  C,  10  Moore,  494.  Or  the  coat- 
armour  of  his  ancestor  there  hung  up,  with  the  pennons  and 
other  ensigns  of  honor  suited  to  his  degree.  1  Broom  &  Had. 
Com.  (Wait's  Ed.)  819;  and  see  Corven's  Case,  12  Co.  105;  Co. 
Litt.  18.  In  this  country,  the  tendency  is  against  what  are, 
strictly  speaking,  heir-looms,  and  they  are  but  little  noticed  in 
the  law.  See  1  Washb.  Real  Prop.  6 ;  1  Schoul.  Pers.  Prop. 
118. 

§  7.  Chattel  interest  in  expectancy.  The  doctrine  of  expect- 
ant estates,  as  understood  in  its  application  to  lands  and  tene- 
ments, anciently  had  no  application  whatever  to  personal  prop- 
erty. The  rule  of  the  common  law  was,  that  if  any  chattel, 
whether  real  or  personal,  were  assigned  to  A  for  his  life,  A 
would  at  once  become  legally  entitled  to  the  whole,  inasmuch 
as  no  estate  could  be  created  therein.  By  the  assignment,  the 
property  in  the  chattel  passed  to  him  and  the  law  knew  nothing 
of  a  reversion  in  such  chattel  remaining  in  the  assignor.  See 
Wms.  Pers.  Prop.  186. 

But  an  exception  to  this  rule  was  early  established  in  favor  of 
chattels  real  (see  Manning' s  Case,  8  Co.  94  b;  Lampefs  Case, 
10  id.  46  ;  Child  v.  Baylle,  Cro.  Jac.  459);  which  was  afterward 
extended  to  chattels  personal;  and  it  became  the  settled  rule  of 
law  that  limitations  of  goods  and  chattels  generally,  by  way  of 
remainder,  after  a  bequest  for  life,  were  good ;  the  property 
being  supposed  to  continue  meantime  in  the  testator's  executor, 
and  the  use  only  of  the  chattel  being  given  to  the  first  legatee. 
1  Eq.  Ca.  Abr.  360  ;  1  Schoul.  Pers.  Prop.  165.  But  this  distinc- 
tion between  the  use  and  the  property  is  now  disregarded  ;  and, 
therefore,  if  a  person  devise  and  bequeath  goods  to  A,  for  life, 
with  remainder  over  to  B,  it  is  a  good  limitation  to  B  ;  and  this 
whether  the  goods,  or  the  use  of  the  goods,  were  given  to  A  by 
the  terms  of  the  will.  lb. ;  2  Freem.  206  ;  Randall  v.  Russell,  3 
Mer.  194 ;  Westcott  v.  Cadi/,  5  Johns.  Ch.  334 ;  1  Broom  &  Had. 
Com.  (Wait's  Ed.)  806.  Nor  is  it  necessary  that  limitations  of 
this  kind  should  now  be  by  will ;  being  equally  good  when 
made  by  deed.  lb. ;  2  Kent's  Com.  352  ;  Langworthy  v.  Chad- 
wick,  13  Conn.  42  ;  Powell  v.  Brown,  1  Bailey  (S.  C),  100 ;  see 
Morrow  v.  Williams,  3  Dev.  (N.  C.)  263  ;  Betty  v.  Moore,  1 
Dana  (Ky.),  237.  And  the  doctrine  applies  to  every  species  of 
chattels  of  a  durable  nature  ;  and  there  is  no  difference  in  this 
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respect  between  money  and  any  other  chattel  interest.  See 
French  v.  Hatch,  28  N.  H.  331  ;  Griggs  v.  Dodge,  2  Day,  28 ; 
Moffatt  v.  Strong,  10  Johns.  12.  But  when  the  use  and  the 
property  can  have  no  separate  existence,  the  old  rule  must  pre- 
vail, and  a  limitation  over  after  a  life  interest  is  void.  West 
cott  v.  Cady,  5  Johns.  Ch.  334 ;  Bell  v.  Warn,  4  Hun  (N.  Y.),  406  ; 
S.  C,  6  N.  Y.  S.  C.  (T.  &  C.)  601.  Thus,  if  specific  things,  as,  for 
instance,  corn,  hay,  wine,  and  fruits,  of  which  the  use  consists 
in  the  consumption,  be  bequeathed  to  one  for  life,  with  limita- 
tion over  to  another  by  way  of  remainder,  it  is  held  that  the 
limitation  over  cannot  take  effect,  even  though  the  first  named 
person  should  die  in  the  testator's  life  (1  Schoul.  Pers.  Prop. 
167  ;  Andrew  v.  Andrew,  1  Coll.  690),  for  the  reason,  that  the 
gift  or  bequest  of  such  articles  for  life  is,  in  most  cases,  of 
necessity,  a  gift  of  the  absolute  property,  since  one  could  not 
use  without  consuming  the  property.  See  Henderson  v.  Vaulcc, 
10  Yerg.  (Tenn.)  30  ;  German  v.  German,  27Penn.  St.  116  ;  Mer- 
rill v.  Emery,  10  Pick.  507.  But  in  limitations  over,  of  per- 
sonal estate,  not  specifically  given,  and  wearing  out  in  interest, 
or  of  an  interest  at  present  salable,  but,  in  point  of  enjoyment, 
future,  the  rule  is,  that  the  whole  shall  be  converted  into  money, 
the  interest  of  which  is  to  be  enjoyed  by  the  tenant  for  life, 
reserving  the  principal  for  him  in  remainder.  Tearnes  v.  Young, 
9  Ves.  552  ;  Howe  v.  Earl  of  Dartmouth,  7  id.  137 ;  Randall  v. 
Russell,  3  Mer.  190  ;  Gomnhoven  v.  Shuler,  2  Paige,  122,  132. 
In  a  comparatively  recent  English  case  it  was  held,  that  a  gift 
of  the  interest  of  £1,000  was  a  bequest  of  the  absolute  property. 
Humphrey  v.  Humphrey,  6  Eng.  Law  &  Eq.  113. 

Lands  are  sometimes  given  to  one  for  life,  together  with  the 
stock  of  horses,  cattle,  plantation  tools,  and  provisions,  with  a 
limitation  over  ;  and  in  such  case  it  is  held  that  the  perishable 
articles  cannot  be  considered  as  belonging,  absolutely,  to  the 
tenant  for  life,  neither  can  they  be  sold  because  they  are  neces- 
sary for  the  preservation  of  the  estate.  The  tenant  for  life  mast, 
therefore,  be  considered  as  a  trustee  for  the  remainder-man,  and 
must  preserve  the  estate,  with  all  its  appurtenances,  in  the  situa- 
tion in  which  he  received  it.  He  may,  therefore,  be  required  to 
give  an  inventory  of  the  property,  or  security  for  its  preserva- 
tion, according  to  circumstances.  Patterson  v.  Devlin,  1  Mc- 
Mullan  (S.  C),  459  ;  and  see  Graves  v.  Wright,  2  Kay  &  J.  350  ; 
Horry  v.  Glover,  2  Hill's  Ch.  (S.  C.)  521.  The  tenant  for  life  will 
be  entitled  to  the  increase  of  the  stock,  and  the  rents  and  profits 
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of  the  land,  but  he  must  keep  up  the  stock  of  cattle,  horses,  pro- 
visions, and  implements  of  husbandly,  in  the  condition  in  which 
he  received  them  ;  for  although  some  of  the  articles  may  be  con- 
sumable in  their  use,  and  others  are  wearing  out  by  the  attrition 
of  time,  yet,  when  taken  altogether,  being  reproductive,  the 
estate  must  be  made  to  keep  up  its  own  repairs.  Patterson  v. 
Devlin,  1  McMullan  (S.  C),  459,  469. 

Questions  of  much  interest  and  importance  sometimes  arise  as 
to  the  relative  rights  of  the  equitable  tenant  for  life  and  the 
remainder-man,  in  cases  where  extraordinary  profits  have  been 
declared  on  shares  of  stock,  by  way  of  dividend.  The  English 
court  of  chancery  usually  considers  every  bonus,  whether  con- 
sisting of  additional  joint- stock  or  shares,  or  simply  of  money, 
as  part  of  the  capital,  unless  it  appear  to  be  nothing  more  than 
an  increased  dividend  arising  from  the  increased  profits  of  the 
year.  See  Brander  v.  Brander,  4  Ves.  800  ;  Paris  v.  Paris,  10 
id.  185 ;  Barclay  v.  Wainewriglit,  14  id.  66  ;  Hooper  v.  Rossi- 
ter,  13  Price,  774  ;  S.  C,  McCleland,  527 ;  Preston  v.  Melville, 
16  Sim.  163;  MacLaren  v.  Stainton,  3  De  G.,  F.  &  J.  202  ; 
Ward  v.  Combe,  7  id.  634.  In  the  absence,  therefore,  of  any 
special  provision  to  the  contrary,  every  bonus  ought  to  be 
invested  upon  the  trusts  of  the  settlement,  and  the  income  only 
paid  to  the  tenant  for  life.  lb. ;  Wins.  Pers.  Prop.  190;  Barton's 
Trusts,  L.  R.,  5  Eq.  238.  The  English  rule  is  favored  in  Massa- 
chusetts, and  the  tendency  of  the  courts  in  that  State  is, 
to  treat  cash  dividends,  however  large,  as  income ;  and  stock 
dividends,  however  made,  as  capital.  Minot  v.  Paine,  99 
Mass.  101 ;  Daland  v.  Williams,  101  id.  571 ;  and  see  Leland 
v.  Hayden,  102  id.  542 ;  SoJiier  v.  Eldredge,  103  id.  345.  The 
tendency  of  other  decisions  is,  to  give  the  tenant  for  life  all 
extra  dividends,  except  earnings  carried  to  account  of  accu- 
mulated profits  or  surplus  earnings  at  the  time  the  stock 
was  bequeathed  or  purchased.  Ear]?  s  Appeal,  28  Penn.  St. 
368;  and  see  Van  Dor  en  v.  Olden,  4  C.  E.  Green  (N.  J.),  176; 
Simpson  v.  Moore,  30  Barb.  637  :  2  Kent's  Com.  (12th  ed.)  354, 
note.  The  principle  sought  to  be  established  is,  that  the  earn- 
ings or  profits  of  stock  made  after  the  testator's  death  are  income 
and  not  capital,  even  though  inform  of  capital  by  tht  issue  of 
new  stock.  Earp's  Appeal,  28  Penn.  St.  368.  And  it  has  been 
held,  as  clearly  falling  within  this  principle,  that  profits  received 
by  trustees,  under  the  sale  of  a  subscription  right  to  new  stock, 
belonged  to  the  income  and   not  to  the  capital  of  the   trust. 
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Wiltbank's  Appeal,  64  id.  256  ;  S.  C.,  3  Am.  Rep.  585.  Under 
the  English  rule,  a  dividend  declared  on  shares  prior  to  the  death 
of  the  testator,  but  not  actually  payable  until  after  his  death, 
was  held  to  be  capital  and  not  income.  De  Gendre  v.  Kent,  L. 
R.,  4  Eq.  283.' 

The  rule  of  the  common  law  against  perpetuities  applies  as 
well  to  limitations  of  personal  as  real  property.  The  limitation 
finally  fixed  upon  is,  the  period  of  a  life  or  lives  in  being  at  the 
death  of  the  testator,  and  the  term  of  twenty-one  years  more  ;  to 
which  is  added  the  period  of  gestation  in  case  of  a  devisee  en 
ventre  sa  mere.  Cadell  v.  Palmer,  10  Bing.  140  ;  S.  C,  1  CI.  & 
Fin.  372  ;  7  Bligh,  202;  Beard  v.  Westcott,  5  Taunt.  393;  S.  C,  5 
B.  &  Aid.  801;  Turn.  &  R.  25.  And  the  testator  cannot  post- 
pone the  vesting  of  an  executory  devise  for  longer  term  than 
twenty- one  years,  even  where  he  does  not  avail  himself  of  the 
privilege  of  the  life  or  lives  in  being  at  his  decease.  Accord- 
ingly, where  the  testator  directed  a  postponement  of  the  vesting 
for  twenty- eight  years  after  his  death,  the  limitation  was  held 
void  ;  and  there  being  other  limitations  dependent  upon  this, 
they  fell  with  it.   2  Redf.  on  Wills,  568  ;  Speakman  v.  Speakman, 

8  Hare,  180 ;  Palmer  v.  Holford,  4  Russ.  402.  A  person  may, 
however,  postpone  the  vesting  for  thirty,  or  any  number  of  years, 
provided  the  property  be  ultimately  to  vest  in  persons  who  are 
living,  both  at  the  time  of  the  testator's  death  and  at  the  time  of 
the  vesting,  since  that  renders  it  impossible  for  the  term  to  ex- 
tend beyond  the  period  of  an  existing  life.    Lachlan  v.  Reynolds, 

9  Hare,  796 ;  1  Jarm.  on  Wills,  230 ;  see  generally  Proprietors  of 
the  Church,  etc.,  v.  Grant,  3  Gray,  142;  Hodson  v.  Ball,  14 
Sim.  558 ;  Boughton  v.  James,  1  Coll.  26 ;  S.  C,  1  H.  L.  Cas. 
406 ;  Hunter  v.  Bullock,  L.  R.,  14  Eq.  45  ;  Rlckard  v.  Robson, 
31  Beav.  244. 

The  rule  of  public  policy,  which  forbids  estates  to  be  indefi- 
nitely inalienable  in  the  hands  of  individuals,  does  not  apply  to 
charities.  These,  being  established  for  objects  of  public,  gene- 
ral and  lasting  benefit,  are  allowed  by  the  law  to  be  as  perma- 
nant  as  any  human  institution  can  be,  and  courts  will  readily 
infer  an  intention  in  the  donor  that  they  should  be  perpetual. 
See  King  v.  Parker,  9  Cush.  82  ;  Magdalen  College  v.  Attorney- 
General,  6  H.  L.  Cas.  205  ;  Odell  v.  Odell,  10  Allen,  1 ;  and  see 
title  Charities,  145.  But  it  sometimes  happens  that  a  bequest,  too 
remote  of  itself,  is  accompanied  by  a  charitable  bequest ;  and  it 
would  seem  that  in  such  cases,  according  to  the  English  de- 
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cisions,  the  whole  gift  must  fail.  Chapman  v.  Brown,  6  "Ves. 
404  ;  Fowler  v.  Fowler,  10  Jur.  (N.  S.)  648  ;  Cramp  v.  Playfoot, 
4  Kay  &  J.  479  ;  but  see  Lord  Dungannon  v.  Smith,  12  CI.  & 
Fin.  546  ;  Webster  v.  Bodington,  26  Beav.  128.  And  in  New 
York  the  rule  is  stated  to  be,  that  if  personal  estate  is  vested  in 
trustees  upon  various  trusts,  some  of  which  are  valid  and  others 
void,  the  court  will  sustain  the  former  if  they  can  be  separated 
from  the  latter.     Van  Vechten  v.  Van  Veghten,  8  Paige,  105. 

So  far  as  the  law  relating  to  limitations  of  personal  property 
in  this  country  has  been  developed  in  the  courts,  the  English 
decisions  have  been  mainly  followed.  But  statutory  enactments 
exist  in  some  of  the  States,  by  the  provisions  of  which,  the 
suspension  of  ownership  in  property  for  long  periods  is  ex- 
plicitly forbidden.  Thus,  by  the  Revised  Statutes  of  New  York, 
the  absolute  ownership  of  personal  property  cannot  be  suspended 
by  any  limitation  or  condition  for  a  longer  period  than  two  lives 
in  being  at  the  date  of  the  instrument  creating  it,  or  if  by  will, 
in  being  at  the  death  of  the  testator.  See  1  R.  S.  773,  §§  1-5  ;  2 
Kent's  Com.  353  ;  Dodge  v.  Pond,  23  N.  Y.  (9  Smith)  69 ;  Despard 
v.  Churchill,  53  N.  Y.  (8  Sick.)  192. 

Under  the  English  statute  of  39  and  40  George  III,  Ch.  98, 
usually  known  as  the  Thellusson  act,  the  period  during  which 
income  may  be  accumulated  under  an  executory  devise  or  be- 
quest is  restricted  to  the  life  of  the  grantor  or  settler,  and  the 
term  of  twenty-one  years  after  his  death,  or  during  the  minority 
of  such  person  or  persons  as  would  otherwise  be  entitled  under 
the  will.  See  Thellusson  v.  Woodford,  4  Yes.  221 ;  11  id.  112. 
Similar  statuory  provisions  exist  in  some  of  the  States  of  the 
Union,  as  in  New  York  and  Pennsylvania.  See  N.  Y.  Rev.  Stats, 
773,  §  1,  et  seq. ;  Purd.  Dig.  (Penn.)  853;  and  see  Gott  v.  Cook,  7 
Paige,  534  ;  Kane  v.  Gott,  24  Wend.  641  ;  Dodge  v.  Fond,  23  N. 
Y.  (9  Smith)  69  ;  Hull  v.  Hull,  24  N.  Y.  (10  Smith)  647.  For 
principles  established  by  decisions  under  the  Thellusson  act, 
see  2  Redf.  on  Wills,  560,  et  seq. 

There  cannot  be  any  estate  tail  in  a  chattel  interest,  unless  in 
very  special  cases.  See  Jackson  v.  Bull,  10  Johns.  19  ;  Byng  v. 
Lord  Straford,  5  Beav.  558;  Ex  parte  Wynch,  5  De  G.,  M.  & 
G.  188.  And  Chancellor  Kent  states  it  as  a  settled  rule,  that  the 
same  words  which,  under  the  English  law,  would  create  an  estate 
tail  as  to  freeholds,  give  the  absolute  interest  as  to  chattels.  2 
Kent's  Com.  354;  and  see  Pater  son  v.  Ellis,  11  Wend.  259; 
Moody  v.  Walker,  3  Ark.  147.     But  this   statement   has   been 
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characterized  as  being  too  broad.  1  Schoul.  Pers.  Prop.  ISO. 
And  the  rule  is  thought  to  be  better  stated  in  the  words  of 
Justice  Redfield,  that  "the  natural  presumption  in  regard  to 
personal  estate  is,  that  the  whole  interest  was  intended  to  be 
given  unless  something  else  is  clearly  expressed.  And  in  regard 
to  real  estate  it  is  ordinarily  intended  that  a  life-estate  merely 
was  intended  to  be  conveyed,  when  no  words  of  inheritance  are 
used,  unless  an  intention  to  give  the  fee  is  clearly  expressed." 
White  v.  White,  21  Vt.  250  ;  see  Chew's  Appeal,  37  Penn.  St.  23  ; 
Whitehead  v.  Lassiter,  4  Jones'  (IN".  C.)  Eq.  79  ;  Shelley  v. 
Shelley,  L.  R.,  6  Eq.  540.  Land  directed  to  be  sold  and  con- 
verted into  money  is  regarded  as  personal  property.  Fletcher  v. 
Aslibumer,  1  Bro.  C.  C.  497;  1  White  &  Tudor' s  Lead.  Cas.  Eq. 
826  (1118-1170);  Craig  v.  Leslie,  3  Wheat,  564;  Gott  v.  Cook,  7 
Paige,  523,  534  ;  Smith  v.  McCrary,  3  Ired.  Eq.  204,  207;  Stter  v. 
McClanachan,  2  Gratt.  280  ;  Hurtt  v.  Fisher,  1  Harr.  &  G.  88, 
96  ;  Willing  v.  Peters.  7  Penn.  St.  287,  290  ;  1  White  &  Tudor' a 
Lead.  Cas.  Eq.  1160,  4th  Am.  Ed. 

§  8.  Rights  in  action.  Rights  in  action  are  personal  rights  not 
reduced  to  possession,  but  recoverable  by  suit  at  law.  They 
belong  to  the  class  of  incorporeal  chattels  personal,  or,  as  they 
are  usually  termed,  choses  in  action.  See  ante,  220,  §  3.  Money 
due  on  bond,  note  or  other  contract,  damages  due  for  breach  of 
covenant,  for  the  detention  of  chattels,  or  for  torts,  are  given  as 
familiar  instances  of  choses  or  things  in  action.  See  Jones  v. 
Carter,  8  Q.  B.  134 ;  Humble  v.  Mitchell,  11  Ad.  &  El.  205 ; 
Ayres  v.  Western  R.  R.  Co.,  48  Barb.  132.  To  this  class  also 
belong  legacies  and  distributive  shares.  See  Wooten  v.  Howard, 
2  Sm.  &  M.  (Miss.)  527 ;  Becker  v.  Becker,  7  Johns.  99 ;  Farwell 
v.  Jacobs,  4  Mass.  634.  So,  bills  and  promissory  notes,  and  bank 
checks,  are  properly  referred  to  the  class  of  incorporeal  chattels 
personal.  1  Schoul.  Pers.  Prop.  93.  So  are  loans  on  securities, 
id.  94 ;  see  Thomson  v.  Lee  County,  3  Wall.  327 ;  Craig  v. 
Missouri,  4  Pet.  410 ;  Attorney -General  v.  Jones,  1  Mac.  &  G. 
574,  585.  For  a  full  discussion  of  this  branch  of  the  subject,  see 
title  Choses  in  Action. 

ARTICLE  II. 

OE   THE   TITLE   TO   CHATTELS,    AND    HOW   ACQUIRED. 

Section  1.  In  general.  Title  is  the  true  foundation  of  owner- 
ship; and  the  right  of  ownership  has  been  defined  as  that  right 
by  which  a  thing  belongs  to  one  person,  or  set  of  persons,  to  the 


CHATTELS.  NATURE  AND  OWNERSHIP.  231 

exclusion  of  all  others.  2  Schoul.  Pers.  Prop.  2.  The  undivided 
interest  of  each  of  several  donees  in  personal  property,  in  the 
hands  of  a  common  bailee,  is  not  a  chose  in  action,  but  property 
in  possession.  Hopper  v.  Mb  Whorter,  18  Ala.  229.  The  great 
test  of  title  to  personal  property  is  possession.  The  presump- 
tion of  the  law  is,  that  a  party  in  possession  of  personal  property 
is  the  owner  thereof,  and  proof  of  possession  is  therefore  pre- 
sumptive proof  of  ownership.  Wiseman  v.  Lynn,  39  Ind.  259 ; 
Gumming  v.  Early,  R.  H.  Charlt.  (Ga.)  140 ;  Tremont  Coal  Co. 
v.  Manly,  60  Penn.  St.  384.  But  the  presumptive  evidence  of 
ownership  arising  from  the  possession  of  a  chattel  will  not  avail 
to  defeat  the  claim  of  one  out  of  possession  who  can  show  that 
the  chattel  belongs  to  him  of  right,  and  not  to  the  possessor. 
See  Orr  v.  New  York,  64  Barb.  106 ;  Dawson  v.  Susong,  1  Heisk. 
(Tenn.)  243  ;  New  York  v.  Lent,  51  Barb.  19  ;  Moulton  v.  Law- 
rence, 50  Me.  100  ;  Agnew  v.  Johnson,  22  Penn.  St.  471  ;  Quinn 
v.  Davis,  78  id.  15.  It  is  only  where  possession,  the  right  of 
possession,  and  the  right  of  property,  meet  in  one  and  the  same 
person,  that  title  to  the  particular  chattel  stands  complete,  and 
an  individual' s  right  of  ownership  is  indisputable.  Sumner  v. 
Woods,  52  Ala.  94  ;  2  Schoul.  Pers.  Prop.  3. 

The  owner  may,  however,  lose  his  right  in  a  chattel,  if  he  per- 
mit it  to  remain  in  the  possession  of  a  third  person  for  a  suffi- 
cient time  to  enable  the  latter  to  acquire  a  title  to  it  by  prescrip- 
tion, or  under  the  statute  of  limitations.  Smoot  v.  Wathen,  8 
Mo.  522.  But  to  acquire  a  title  to  personal  property  by  posses- 
sion, the  possession  must  be  adverse.  lb.  Adverse  possession 
of  a  chattel  may  be  wrongfully  obtained,  and  it  depends  upon 
the  bona  fides  of  the  claim,  which  is  a  question  of  fact  for  the 
jury.  Brown  v.  Lipscomb,  9  Port.  (Ala.)  472;  see  Brent  v.  Chap- 
man, 5  Cranch,  258  ;  Brown  v.  Brown,  5  Ala.  508. 

The  different  ways  in  whioh  title  to  personal  property  may 
accrue  will  be  considered  in  the  following  sections. 

§  2.  Occupancy.  Occupancy  is  defined  to  be  the  title  by  which 
one  acquires  property  in  a  thing  which  belongs  to  nobody,  by 
taking  possession  of  it  with  design  of  acquiring  it.  2  Bouv. 
Diet.  254.  The  modern  means  of  acquiring  title  to  chattels  in 
this  way  are  very  limited;  and  title  by  occupancy  is  permitted 
to  exist,  under  civilized  governments,  only  in  those  few  special 
cases  in  which  it  may  be  consistent  with  the  public  welfare.  Ad 
instance  of  acquisition  by  occupancy  is  that  of  goods  casually 
lost  by  the  owner,  and  unreclaimed,  or  designedly  aband< 


232  CHATTELS,  NATURE  AND  OWNERSHIP. 

by  him;  arid  in  both  these  cases  they  may  be  appropriated  by 
the  first  taker.  1  Bl.  Com.  296  ;  2  Kent's  Com.  356.  Thus  ma 
nure  in  the  streets  belongs  originally  to  the  owners  of  the  animals 
that  dropped  it,  but  is  to  be  regarded  as  abandoned  by  them. 
And  being  abandoned  property,  the  first  taker  has  a  right  to 
appropriate  it.  Haslem  v.  Lockwood,  37  Conn.  500;  S.  C,  9  Am. 
Rep.  350.  But  this  right  is  confined  to  goods  found  upon  the 
surface  of  the  earth,  and  does  not  extend  to  goods  found  hidden 
in  the  earth  and  which  are  styled  treasure  trove.  See  McLaugh- 
lin v.  Waite,  5  Wend.  404.  In  England,  if  the  owner  be  un- 
known, such  property  belongs  to  the  crown,  or  rather  to  the 
public,  and  it  is  made  a  criminal  offense  for  an  individual  finder 
to  appropriate  the  goods  to  himself,  while  concealing  his  discov- 
ery from  the  government.  1  Broom  &  Had.  Com.  (Wait's  Ed.) 
232  ;  see  Reg.  v.  Thomas,  L.  &  C.  313 ;  S.  C,  12  W.  R.  108. 
Generally,  in  this  country,  the  legislature  has  vested  treasure 
trove  in  the  State  as  bona  vacantia.  See  2  Schoul.  Pers.  Prop. 
10.  Nor  does  the  right  of  acquisition  by  finding  now  extend  to 
goods  found  derelict  at  sea,  although  abandoned  without  hope 
of  recovery.  Whitwell  v.  Wells,  24  Pick.  25.  The  right  of 
property  in  goods  thus  abandoned  from  necessity  is  not  lost  to 
the  owners,  and  those  who  find  and  undertake  to  save  them  are 
bound  in  good  faith  to  consult  the  interests  of  the  owners  as  well 
as  their  own.  The  Amethyst,  2  N.  Y.  Leg.  Obs.  312;  S.  C, 
Daveis,  28.  Under  the  general  rule  recognized  by  civilized  na- 
tions, derelicts  are  held  to  be  perquisites  or  droits  of  the  admi- 
ralty, subject  to  be  reclaimed  by  the  owner,  but  without  any 
other  claim  on  the  part  of  the  finder  than  to  his  reasonable  sal- 
vage remuneration.  2  Kent's  Com.  357;  Peabody  v.  Bags  of 
Cotton,  2  Am.  Jur.  119  ;  The  Aquila,  1  C.  Rob.  37 ;  Chase  v.  Cor- 
coran, 106  Mass.  286 ;  see  title  Shipping. 

Where  a  vessel  was  found,  by  special  verdict,  to  have  been 
abandoned  by  the  owners,  and  derelict  at  the  bottom  of  the  lake 
in  Lake  Erie,  after  being  for  ten  months  sunk  in  sixty  feet  of 
water,  it  was  held,  on  those  facts,  that  the  original  owner  was 
not  entitled  to  his  action  of  trover  against  the  finder  who  recov- 
ered the  vessel.  Wyman  v.  Hurlburt,  12  Ohio,  81.  Where  a 
steamboat  and  cargo  have  been  sunk  in  a  navigable  river  for 
many  years,  and  are  abandoned  by  the  owners,  a  third  person 
will  not  acquire  a  title  to  the  property  by  marking  trees  on  the 
banks  of  the  river,  and  placing  buoys  over  the  wreck  to  indicate 
where  the  property  lies,  since  such  acts  only  indicate  a  desire  or 
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intention  to  appropriate  the  property,  but  do  not  constitute  such 
acts  of  possession  as  will  give  title  to  the  property.  Eacls  v. 
Brazelton,  22  Ark.  429. 

Waifs  are  goods  stolen  and  waived  or  thrown  away  by  the 
thief  in  his  flight,  for  fear  of  being  apprehended.  These,  at  the 
common  law,  are  given  to  the  crown,  as  a  punishment  upon  the 
owner  for  not  himself  pursuing  the  felon,  and  taking  the  goods 
away  from  him.  Foxley 's  Case,  5  Co.  109;  Cro.  Eliz.  694;  1 
Broom  &  Had.  Com.  (Wait's  Ed  )  232.  But  this  rule  seems  never 
to  have  been  adopted  in  this  country  (see  2  Kent' s  Com.  259) ; 
and  the  policy  generally  recognized  is,  to  make  the  State  acquire 
title  substantially  in  trust  for  the  true  owner,  who  may  regain 
the  property  on  duly  establishing  his  rights.  lb.;  2  Schoul.  on 
Pers.  Prop.  9. 

Estrays  are  valuable  animals  found  wandering  whose  owner 
is  unknown.  In  England,  the  law  gives  them  to  the  sovereign  as 
the  general  owner,  and  lord  paramount  of  the  soil,  in  recompense 
for  the  damage  which  they  may  have  done  therein ;  though  they 
now  most  commonly  belong  to  the  lord  of  the  manor  by  special 
grant  fr  Dm  the  crown.  Bat,  in  order  to  vest  an  absolute  property 
in  the  sovereign  or  his  grantees,  the  animals  found  straying  must 
be  proclaimed  in  the  adjoining  towns,  and  then,  if  no  man  claims 
them,  after  proclamation  and  a  year  and  a  day  passed,  they  be- 
long to  the  crown  or  its  substitute  without  redemption.  1  Broom 
&  Had.  Com.  (Wait's  Ed.)  233 ;  Constable's  Case,  5  Rep.  108. 
Very  generally,  in  the  United  States,  there  are  statutes  providing 
for  the  care  and  disposition  of  estrays  and  animals  found  run- 
ning at  large.  These  statutory  provisions  vary  in  the  different 
States,  but  it  is  the  usual  course  for  the  city  or  town  authorities 
to  impound  the  animals,  subject  to  the  true  owner's  reasonable 
claim  ;  and  if  no  owner  appears  to  claim  them  and  pay  expenses, 
the  animals  are  disposed  of  for  the  use  of  the  poor,  or  other 
public  purposes.  See  WMtlocJc  v.  West,  26  Conn.  406 ;  New- 
som  v.  Hart,  14  Mich.  233 ;  Strauser  v.  Hosier,  58  Penn.  St.  496 ; 
Morse  v.  Meed,  28  Me.  481  ;  Smith  v.  Gates,  21  Pick.  55  ;  Friday 
v.  Floyd,  63  111.  50.  But,  in  some  of  the  States,  the  property 
goes  to  the  finder,  if  not  reclaimed  by  the  owner.  See  Hudson 
v.  Agee,  6  Bush  (Ky.),  366.  One  who  takes  up  an  estray  is  bound, 
so  long  as  he  keeps  it,  to  find  it  in  provisions,  and  preserve  it 
from  damage.  And  if  he  uses  it  in  such  a  way  that  it  is  injured, 
there  can  be  no  doubt  he  is  bound  to  make  compensation  for  the 
injury.  Murgoo  v.  Cogswell,  1  E.  D.  Smith  (N.  Y.),  359.  Yet 
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he  may  milk  a  cow,  or  the  like,  for  that  tends  to  the  preserva- 
tion, and  is  for  the  benefit  of  the  animal.  1  Broom  &  Had.  Com. 
(Wait's  Ed.)  234.  So,  he  is  entitled  to  a  compensation  that  will 
indemnify  him  for  keeping  the  animal,  but  he  cannot  claim  a 
reward.  Amory  v.  Flyn,  10  Johns.  102 ;  Ford  v.  Ford,  3  Wis. 
399  ;  Mahler  v.  Holden,  20  111.  363  ;  Garabrant  v.  Vaughn,  2 
B.  Monr.  (Ky.)  327. 

In  regard  to  lost  chattels,  the  finder  has,  at  the  common  law, 
a  valid  title  thereto  against  all  the  world  except  the  true  owner. 
McAvoy  v.  Medina,,  11  Allen,  548 ;  McLaughlin  v.  Waite,  9 
Cow.  670 ;  Tatum  v.  Sharpless,  6  Phil.  (Penn.)  18  ;  Bridges  v. 
Hawkesworth,  7  Eng.  Law  &  Eq.  424.  And  the  place  of  finding 
is  held  to  be  of  no  importance,  for  the  finder  is  entitled  to  the 
property  as  to  all  but  the  true  owner,  even  though  he  found  it 
upon  the  land  or  in  the  store  or  shop  of  another  person.  lb.  ; 
Matthews  v.  liar  sell,  1E.D.  Smith  (N.  Y.),  393.  And  he  may 
maintain  an  action  for  its  recovery,  or  for  its  conversion,  by  a  third 
person  who  wrongfully  detains,  or  who  has  unlawfully  converted 
it.  Brandon  v.  Huntsmlle  Bank,  1  Stew.  (Ala.)  320  ;  Marvin  v. 
Treat,  37  Conn.  96  ;  Clark  v.  Malony,  3  Harr.  (Del.)  58 ;  Hen- 
dricks v.  Becker,  35  Barb.  298  ;  see  New  York  and  Harlem  R. 
R.  v.  Haios,  56  N.  Y.  (11  Sick.)  175 ;  Shaw  v.  Kaler,  106  Mass. 
448.  But  a  distinction  is  made  by  some  of  the  courts  between 
the  case  of  property  voluntarily  laid  down  by  the  owner,  which 
he  forgets  to  take  away,  and  property  that  is  lost.  Lawrence  v. 
State,  1  Humph.  (Tenn.)  228 ;  Kincaid  v.  Eaton,  98  Mass.  139 ; 
Merry  v.  Green,  7  M.  &  W.  623.  And  where  a  transient  cus- 
tomer accidentally  left  his  pocket-book  on  the  table  at  a  barber's 
shop,  and  another  customer  saw  it  and  handed  it  to  the  barber 
to  be  advertised  and  kept  for  the  true  owner,  the  barber's  title 
was  held  to  be  paramount  to  that  of  the  latter  customer.  Mc- 
Avoy  v.  Medina,  11  Allen,  548. 

The  finder  of  a  lost  chattel,  who  assumes  the  custody  of  it, 
should  exercise  suitable  care  in  its  preservation,  and  make 
reasonable  efforts  to  ascertain  the  true  owner.  For  the  labor 
employed  and  the  expenses  incurred  in  so  doing  he  is  entitled  to 
full  indemnity.  Reeder  v.  Anderson,  4  Dana  (Ky.),  193  ;  Nichol- 
son v.  Chapman,  2  H.  Bl.  254,  258 ;  Amory  v.  Flyn,  10  Johns. 
102 ;  Eter  v.  Edwards,  4  Watts,  63  ;  Chase  v.  Corcoran,  106 
Mass.  286.  But  he  is  not  entitled  to  a  reward  from  the  owner 
fir  llie  finding  of  the  lost  chattel,  if  none  has  been  offered,  nor 
has  he  a  lien  upon  it  for  any  expenses  incurred  in  respect  to  it, 
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either  for  rescuing  or  preserving  it.  Baker  v.  Hoag,  7  Barb. 
113 ;  7  N.  Y.  (3  Seld.)  555,  560 ;  2  Kent's  Com.  356.  Yet  if  the 
loser  offer  a  certain  sum  as  a  reward  to  him  who  will  restore  the 
property,  a  lien  thereon  is  thereby  created,  to  the  extent  of  the 
reward  so  offered.  Wentworth  v.  Bay,  3  Mete.  (Mass.)  352  ; 
Wilson  v.  Guyton,  8  Gill.  (Md.)  213  ;  Preston  v.  Neale,  12  Gray, 
222;  ante,  Vol.  1,  100,  101.  By  legislation  in  some  of  the  States, 
the  rights  of  the  finder  of  lost  property  have  been  limited,  and, 
next  to  the  loser,  the  public  is  made  to  partake,  in  part  or  whole, 
of  the  benefit  of  a  discovery.  See  Mass.  Gen.  Stats.,  ch.  79  ;  Jones 
v.  Smyth,  18  N.  H.  119;  2  Kent's  Com.  356,  n. 

Picking  up  lost  property,  as  a  purse  of  money  in  the  highway, 
and  appropriating  it,  is  not  larceny,  if  it  had  not  any  mark  by 
which  the  owner  might  be  known.  Reg.  v.  Mole,  1  Car.  &  Kirw. 
417.  But  the  presumption  in  favor  of  the  title  of  the  finder  of 
property,  that  it  was  abandoned  by  the  former  owner,  may  not 
only  be  repelled  by  direct  proof,  but  from  the  character  of  the 
property  and  the  circumstances  under  which  it  was  found,  it 
may  not  obtain  at  all.  New  York  &  Harlem  R.  R.  Co.  v.  Haws, 
56  N.  Y.  (11  Sick.)  175,  178.  It  is  upon  the  latter  ground  that  the 
finder  may  be  convicted  of  larceny,  if  he  takes  the  property 
found  with  intent  to  deprive  the  owner  thereof,  and  fraudulently 
apply  it  to  his  own  use,  if,  at  the  time  of  finding,  there  is  upon 
the  property  marks  enabling  him  to  ascertain  the  owner,  or  he  is 
then  in  the  possession  of  facts  enabling  him  to  do  so.  lb.  ; 
Merry  v.  Green,  7  M.  &  W.  623 ;  Reg.  v.  Peters,  1  Car.  & 
Kirw.  245. 

The  finder  of  a  chose  in  action,  as  a  check,  bill  of  exchange, 
or  promissory  note,  has  no  title  to  it  whatsoever,  as  against  the 
real  owner.  And  the  latter  may  maintain  trover  to  recover  the 
lost  bill  or  note,  or  its  amount,  for  in  this  respect,  mercantile 
paper  is  like  any  other  property.  Greenstreet  v.  Carr,  1  Camp. 
551 ;  Adkins  v.  Blake,  2  J.  J.  Marsh.  (Ky.)40  ;  Holiday  v.  Sigil, 
2  Carr.  &  P.  176.  The  finder  can,  however,  by  transferring  a  note 
or  bill  of  exchange  to  a  bona  fide  purchaser,  confer  a  good  title  ; 
but  this  must  be  before  the  note  or  bill  is  due,  because  if  due, 
the  purchaser  takes  it  on  the  credit  of  the  person  who  sells,  and 
is  chargeable  with  notice  of  every  fact  that  may  be  urged  against 
it.  Solomons  v.  Bank  of  England,  2  Camp.  214,  note ;  Mc- 
Laughlin v.  Waite,  5  Wend.  404,  412 ;  see  ante,  Yol.  I,  165,  and 
see  title  Bills  and  Notes. 

It  is  now  recognized  as  a  fundamental  rule  of  personal  prop 
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erty,  that  no  man  shall  be  divested  of  his  title  thereto,  but  by  his 
own  consent,  or  by  operation  of  law.  See  Hoffman  v.  Caroio, 
22  Wend.  285.  And  there  is  no  principle  of  law  which  estab- 
lishes that  a  sale  of  personal  property,  of  which  one  has  been 
wrongfully  deprived,  is  void,  because  such  property  was  not  in 
the  possession  of  the  rightful  owner  at  the  time  the  sale  was  made. 
Brig  Sarah  Ann,  2  Sumn.  211  ;  ante,  231.  Under  such  circum- 
stances, the  sale  is  not  a  sale  of  a  right  of  action,  but  a  sale  of 
the  thing  itself,  and  good  to  pass  the  title  against  every  person 
not  holding  the  same  in  good  faith  for  a  valuable  consideration 
without  notice,  and  a  fortiori  against  a  wrong-doer.  lb.  ;  Car- 
penter v.  Hale,  8  Gray,  157 ;  Morgan  v.  Bradley,  3  Hawk  (N. 
C),  559  ;  Tome  v.  Dubois,  6  Wall.  548  ;  Webber  v.  Davis,  44 
Me.  147  ;  Hall  v.  Robinson,  2  N.  Y.  (2  Comst.)  293.  Owners  of 
personal  property  are  not,  therefore,  obliged  to  treat  every  act 
of  a  third  person  who  invades  their  right  of  property  or  posses- 
sion as  constituting  a  tortious  conversion  of  the  property,  but 
they  may,  if  they  think  proper,  waive  the  tort,  and  in  that  state 
of  the  case  they  may  sell  the  property  and  convey  a  good  title, 
and  their  vendee  may,  upon  demand  and  refusal,  maintain  tro- 
ver, lb. ;  Cartland  v.  Morrison,  32  111.  190  ;  Cravath  v.  Plymp- 
ton,  13  Mass.  454. 

A  thief  does  not  acquire  any  title  to  the  goods  stolen  by  him, 
nor  can  he  transfer  title  even  to  a  bona  fide  purchaser,  and  the 
owner  may  take  his  goods  which  have  been  so  stolen  wherever 
he  can  find  them.  Hoffman  v.  Carow,  22  Wend.  285,  296  ; 
Newton  v.  Porter,  5  Lans.  416  ;  see  Scatter  good  v.  Sylvester,  15 
Q.  B.  506 ;  Sharp  v.  Paries,  48  111.  511.  For  the  general  rule  of 
law  is  undoubted  that  no  one  can  transfer  a  better  title  than  he 
himself  possesses.  Whistler  v.  Forster,  14  C.  B.  (N.  S.)  248. 
But  to  this  rule  there  are  some  exceptions,  one  of  which  applies 
to  negotiable  instmments  only,  and  depends  for  its  existence 
upon  the  law  merchant,  and  the  reasons  of  public  policy  upon 
which  that  branch  of  the  law  rests.  Under  this  exception  the 
bona  fide  holder  of  a  negotiable  instrument,  who  has  paid  a  val- 
uable consideration  or  furnished  an  equivalent,  may  retain  title 
even  against  one  from  whom  the  chattel  had  been  stolen.  Good- 
man v.  Simonds,  20  How.  343  ;  Seybel  v.  Nat.  Currency  Bank, 
54  N.  Y.  (9  Sick.)  288  ;  see  Colson  v.  Arnot,  57  N.  Y.  (12  Sick.) 
253  ;  Southard  v.  Porter,  43  N.  H.  379.  Another  exception  is  in 
the  case  of  a  transfer  by  indorsement  and  delivery  of  a  bill  of 
lading,  which  is  the  symbol  of  the  property  itself,  to  a  bona  fide 
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purchaser  for  value,  by  a  consignee  to  whom  the  consignor  and 
original  owner  of  the  goods  has  indorsed  and  delivered  it.  See 
Brown  v.  Peabody,  13  N.  Y.  (3  Kern.)  121 ;  Gurney  v.  Behrend, 
3  El.  &  Bl.  622 ;  and  see  title  Bills  of  Lading  ;  ante,  Vol.  I,  526, 
527.  And  still  another  exception  to  the  general  rule  exists  in 
England,  in  the  case  of  a  sale  in  market  overt ;  but  the  doctrine 
of  markets  overt  has  never  been  recognized  in  the  United  States, 
and  there  are  no  sales,  public  or  private,  known  to  our  law, 
which  relieve  the  buyer  of  merchandise  from  the  rule  of  caveat 
emptor,  as  applied  to  the  title.  Hoffman  v.  Carow,  22  Wend. 
285  ;  Black  v.  Jones,  64  N.  C.  318  ;  Dawson  v.  Susong,  1  Heisk. 
(Tenn.)  243  ;  Barnard  v.  Campbell,  55  N.  Y.  (10  Sick.)  456.  He 
must  rely  for  indemnity  upon  the  implied  or  express  warranty 
of  title  under  which  he  made  payment  to  his  vendor.  Ventress 
v.  Smith,  10  Pet.  161 ;  see  title  Sales. 

There  are  some  other  instances  of  chattels  without  an  owner, 
which  cannot  be  appropriately  referred  to  any  of  the  preceding 
heads,  but  which  should  be  mentioned  in  this  connection.  Thus, 
goods  may  be  left  unclaimed  in  the  hands  of  a  trustee  or  bailee,  or 
deposits  be  left  unclaimed  in  a  bank,  and  the  owner  may  be  igno- 
rant of  his  rights,  or  it  may  be  he  has  died.  In  such  cases,  the 
State,  as  trustee  for  the  true  owner,  or  on  behalf  of  the  public, 
should  no  owner  be  found,  may  properly  assume  control  of  the 
property,  and  statutes  have  been  enacted  in  some  of  the  States 
regulating  this  disposition  of  it.  See  Mass.  Gen.  Stat.,  ch.  80  ; 
2  Schoul.  Pers.  Prop.  26.  In  the  case  of  persons  dying  and  leav- 
ing goods  and  effects  without  known  heirs,  certain  public  officers 
are  appointed  under  local  statutes,  who  settle  the  estate  as  in 
ordinary  administration,  the  State  taking  whatever  balance  may 
finally  remain  for  distribution.  See  lb. ;  Parker  v.  Kuckens,  7 
Allen,  509  ;  Colchester  v.  Law,  L.  R.,  16  Eq.  253. 

§  3.  Accession  and  confusion.  Property  in  goods  and  chattels 
may  also  be  acquired  by  accession,  which  is  defined  to  be  the  right 
to  all  which  one's  own  property  produces,  whether  that  prop- 
erty be  movable  or  immovable,  and  the  right  to  that  which  is 
united  to  it  by  accession,  either  naturally  or  artificially.  2  Kent' s 
Com.  360;  1  Broom  &  Had.  Com.  (Wait's  Ed.)  812.  The  law  is 
well  settled  that  the  increase  of  live  stock  belongs  to  the  owner 
of  the  female,  the  proprietor  of  the  male  taking  no  share.  Stew- 
art v.  Ball,  33  Mo.  154  ;  Hansom  v.  Millett,  55  Me.  184.  But 
an  exception  to  this  rule  exists  where  the  female,  being  hired  for 
a  limited  time,  has  increase  during  the  term  ;  for  in  such  case 


238  CHATTELS,  NATURE  AND  OWNERSHIP. 

the  increase  belongs  to  the  usufructuary,  who  is  regarded  as  the 
temporary  proprietor.  Putnam  v  Wyley,  8  Johns.  432  ;  Han- 
son v.  Millett,  55  N.  H.  184  ;  Stewart  v.  Ball,  33  Mo.  154 ;  ante, 
Vol.  I,  301  ;  and  see  Concklin  v.  Havens,  12  Johns.  314 ;  Horry 
v.  Glover,  2  Hill's  (S.  C.)  Eq.  521.  But  putting  a  mare  to  pasture, 
in  consideration  of  her  services,  does  not  entitle  the  bailee  to 
the  increase.  Allen  v.  Allen,  2  Pennsyl.  16C.  Another  rule  of  the 
law  of  accession  is,  that  if  the  materials  of  one  person  are  uui- 
ted  to  the  materials  of  another,  by  labor,  forming  a  joint  pro- 
duct, the  owner  of  the  principal  materials  will  acquire  the  right 
of  property  in  the  whole,  by  right  of  accession.  Merritt  v. 
Johnson,  7  Johns.  473  ;  Pulcifer  v.  Page,  32  Me.  404  ;  Wether- 
bee  v.  Green,  22  Mich.  311 ;  Beers  v.  Si.  John,  16  Conn.  322;  and 
see  Betts  v.  Lee,  5  Johns.  34S  ;  Eaton  v.  Munroe,  52  Me.  63 ; 
Wright  v.  O'Brien,  5  Daly,  54,  56.  Where  a  manufacturer  or 
mechanic  agrees  to  construct  a  particular  article  out  of  his  own 
materials,  or  out  of  materials  the  principal  part  of  which  are  his 
own,  the  property  of  the  article,  until  its  completion  and  delivery, 
is  in  him  and  not  in  the  person  for  whom  it  was  intended  to  be 
made.  lb.;  Andrews  v.  Durant,  11  N.  Y.  (1  Kern.)  35;  Merritt 
v.  Johnson,  7  Johns.  473 ;  People  v.  Com.  of  Taxes,  58  N. 
Y.  (13  Sick.)  242 ;  and  see  Abbott  v.  Blossom,  66  Barb.  353  ; 
Stephens  v.  Santee,  49  N.  Y.  (4  Sick.)  35.  It  is,  however, 
competent  for  the  parties  to  agree  that  the  thing  to  be  pro- 
duced, from  the  beginning,  or  at  any  stage  of  its  production, 
is  to  be  the  property  of  the  person  who  ordered  it ;  and  where  a 
mutual  assent  to  that  effect  is  shown  by  unequivocal  acts  or  dec- 
larations, the  title  passes  before  delivery.  Whitehouse  v.  Frost, 
12  East,  614 ;  Kimberly  v.  Patchin,  19  N.  Y.  (5  Smith)  333  ; 
Wright  v.  O'Brien,  5  Daly  (N.  Y.),  54.  So  if  the  employer  fur- 
nish the  whole  or  the  principal  part  of  the  materials,  he  retains 
the  property  in  them  during  the  progress  of  the  work  (Gregory 
v.  Stryker,  2  Denio,  628)  ;  but  the  manufacturer  or  mechanic  has 
a  lien  for  his  labor  and  materials,  if  any  furnished,  and  may 
retain  possession  until  he  is  paid.  lb.  ;  'an&see  Beers  v.  St.  John, 
16  Conn.  322  ;    Worth  v.  Northam,  4  Ired.  (N.  C)  102. 

A  valid  sale  can  doubtless  be  made  of  an  unfinished  article, 
and  in  such  case  all  materials  and  labor  applied  after  the  sale 
by  the  seller  would  pass  with  the  principal  under  the  usual  rule 
of  accession.  Sumner  v.  Hamlet,  12  Pick.  76.  So  if  there  be  a 
mortgage  or  pledge  of  a  chattel,  carried  into  effect  by  delivery, 
or  }>y  a  recording  of  the  mortgage  where  that  is  equivalent  to  a 
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delivery,  and  other  materials  are  added  afterward,  by  the  labor 
of  the  pledgor  or  mortgagor,  these  pass  with  the  principal  by 
accession.  Bryant  v.  Pennell,  61  Me.  108  ;  Cudworlli  v.  Scott, 
41  N.  H.  456  ;  Putnam  v.  Gushing,  10  Gray,  334.  Thus  a  mort- 
gage of  leather,  cut  and  prepared  for  the  manufacture  of  shoes, 
covers  shoes  subsequently  made  from  it  by  the  mortgagor.  lb. 
If,  by  the  labor  of  an  innocent  purchaser  or  holder,  the  prop- 
erty of  another  be  converted  into  a  thing  of  different  species,  so 
that  its  identity  be  destroyed,  as  if  wheat  be  made  into  bread, 
olives  into  oil,  or  grapes  into  wine,  the  original  owner  can  only 
recover  the  value  of  the  property  in  its  unconverted  state,  and 
the  article  itself  will  belong  to  the  person  who  wrought  the  conver- 
sion. 1  Broom  &  Had.  Com.  (Wait's  Ed.)  812  ;  Wetherbee  v.  Green, 
22  Mich.  311  ;  S.  C,  7  Am.  Rep.  653  ;  Hyde  v.  Cookson,  21  Barb. 
92.  But,  if  there  be  a  mere  change  of  form  or  value,  which  does 
not  destroy  the  substantial  identity  of  the  materials,  the  original 
owner  may  still  reclaim  them.  See  Newton  v.  Porter,  5  Lans. 
(N.  Y.)  416,  425  ;  Spicer  v.  Waters,  65  Barb.  227,  234 ;  Brooke's 
Abr.,  Property,  23.  And  if  personal  property  be  taken  by  a 
willful  trespasser,  or  by  one  who  knew  that  the  property  was  not 
his  own,  the  owner  may  follow  and  take  it  in  whatever  form  he 
may  find  it,  and,  however  much  it  may  have  been  alteied  or 
changed  by  the  wrong-doer,  if  he  can  establish  the  identity  of 
the  original  materials.  This  rule  is  held  applicable  where  corn 
is  taken  and  converted  into  whisky.  Silsbury  v.  McCoon,  3  N. 
Y.  (3  Comst.)  379.  Or  trees  are  cut  down  and  made  into  char- 
coal {Curtis  v.  Groat,  6  Johns.  169  ;  Middle  v.  Driver,  12  Ala. 
590) ;  or  shingles  {Betts  v.  Lee,  5  Johns.  349) ;  or  posts  and  rails 
{Snyder  v.  Yaux,  2  Rawle,  423) ;  or  boards  {Davis  v.  Easly,  13 
HI.  192) ;  or  staves  {Heard  v.  James,  49  Miss.  236) ;  or  hides  are 
taken  and  converted  into  leather.  Hyde  v.  Cookson,  21  Barb.  92. 
In  all  cases  of  this  kind,  the  original  owner  is  held  to  be  entitled 
to  recover  the  property,  or  its  value,  in  the  improved  or  converted 
state.  See  Spicer  v.  Waters,  65  Barb.  227,  234.  But,  in  Wis- 
consin, it  is  held,  that  where  a  recovery  of  the  value  of  the  prop- 
erty is  sought,  the  court  adopts  the  rule  that  the  usual  measure 
of  recovery  is  the  value  before  the  property  was  improved  by 
the  defendant's  labor  and  skill ;  and  this  even  in  cases  where  it 
was  taken  knowingly  and  willfully,  without  color  or  claim  of 
right.  Single  v.  Schneider,  30  Wis.  570.  Unless,  in  the  latter 
case,   the   trespass   was   of  such  a   character   as  to  make   the 
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doctrine  of  exemplary  damages  applicable.    lb. ;   and  see  Wey 
mouth  v.  Chicago,  etc.,  R.  R.  Co.,  17  id.  550,  555. 

If  a  man  builds  a  house,  with  his  own  materials,  upon  the  land 
of  another,  or,  on  the  contrary,  builds  upon  his  own  land  with 
another's  materials,  in  either  case  the  edifice  becomes  the  prop- 
erty of  the  owner  of  the  land,  for  every  building  is  an  accession 
to  the  ground  upon  which  it  stands,  according  to  the  rule  both 
of  the  civil  and  the  common  law;  and  the  owner  of  the  ground, 
if  liable  at  all,  is  only  liable  to  the  owner  of  the  materials  for  the 
value  of  them.  2  Kent's  Com.  362 ;  Fryatt  v.  Sullivan  Co.,  7 
Hill,  529;  Miller  v.  Michoud,  11  Rob.  (La.)  225.  The  same 
doctrine  is  applicable  to  trees,  vines,  or  vegetables  planted,  or 
seed  sown  in  another  person's  ground.  lb. 

One  whose  chattels  are  carried  upon  another's  land  by  an 
inevitable  accident,  as  by  a  violent  storm,  may  elect,  either  to 
abandon  the  chattels,  in  which  case  he  is  not  liable  to  the  owner 
of  the  land  for  any  injury  thereby  occasioned  ;  or  he  may 
reclaim  the  chattels,  in  which  latter  case  he  at  once  becomes 
liable  for  all  damage  occasioned  to  the  owner  of  the  soil  by  the 
casual  deposit.  Sheldon  v.  Sherman,  42  Barb.  368 ;  S.  C.  affirmed, 
42  N.  Y.  (3  Hand)  484 ;  S.  C,  1  Am.  Rep.  569  ;  see  Livezey  v. 
Philadelphia,  64  Penn.  St.  106;  S.  C,  3  Am  Rep.  578. 

A  dividend  earned  but  not  declared  belongs  to  the  person 
owning  the  stock  when  the  dividend  is  actually  declared,  and 
not  to  the  person  who  was  owner  of  the  stock  prior  to  such  dec- 
l;i ration.  Brundage  v.  Brundage,  1  N.  Y.  S.  C.  (T.  &  C.) 
82 ;  S.  C,  65  Barb.  397 ;  S.  C.  affirmed,  60  N.  Y.  (15  Sick.)  544 ; 
See  title  Corporations. 

The  cases  of  confusion  of  goods  are  closely  analogous  to  those 
of  accession,  and  such  cases  arise  wherever  the  goods  of  two  or 
more  persons  are  so  intermixed  that  the  several  portions  aan  be 
no  longer  distinguished.  Hesseltlne  v.  Stockwell,  30  Me.  237. 
If  the  owners  of  goods,  incapable  of  being  identified,  mutually 
consent  to  intermix  them,  their  consent  makes  them  tenants  in 
common.  Ryder  v.  Hathaway,  21  Pick.  298,  304 ;  Adams  v. 
Meyers,  1  Sawyer,  306 ;  Bale  v.  Olmstead,  36  111.  150.  So,  if 
the  mixture  was  by  accident,  as  by  perils  of  the  sea  {Spence  v. 
Union  Marine  Ins.  Co.,  L.  R.,  3  C.  P.  427) ;  or  by  a  freshet 
{Moore  v.  Erie  Railway  Co.,  7  Lans.  [N.  Y.j  39);  or  if  made  by 
mistake  of  an  owner  (Pratt  v.  Bryant,  20  Vt.  333;  Thome  v. 
Colion,  27  Iowa,  425);  or  by  the  wrongful  act  of  a  stranger 
{Bryant  Y.Ware,  30  Me.  295);  the  several  parties  become  ten- 
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ants  in  common.  See  Moore  v.  Bowman,  47  N.  H.  494,  501. 
And  if  a  partial  destruction  has  taken  place,  where  the  mixture 
was  by  accident,  the  loss  should  be  proportionally  shared. 
Spence  v.  Union  Marine  Ine.  Co.,  L.  R.,  3  C.  P.  427. 

By  the  rules  of  the  civil  law,  if  the  intermixture  was  made 
willfully,  and  not  by  mutual  consent,  he  who  made  it  acquired 
the  whole  ;  and  the  only  remedy  for  the  other  party  was  a  satis- 
faction in  damages  for  the  property  lost.  2  Kent's  Com.  364. 
But  the  common  law,  with  more  policy  and  justice,  to  guard 
against  fraud,  gave  the  entire  property,  without  any  account, 
to  him  whose  property  was  originally  invaded  and  its  distinct 
character  destroyed.  lb.;  Hart  v.  Ten  Eyek,  2  Johns.  Ch.  62, 
198  ;  Stephenson  v.  Little,  10  Mich.  433.  And  it  is  now  a  well- 
settled  rule,  that  a  person  who,  by  his  own  willful  misconduct, 
so  confounds  the  property  of  another  with  his  own  that  the  lines 
of  distinction  cannot  be  traced,  will  be  subjected  to  all  the  in- 
convenience of  the  confusion,  and  he  will  be  required  to  distin- 
guish his  own  property  or  lose  it.  Seavey  v.  Dearborn,  19  N. 
H.  351 ;  Loomis  v.  Green,  7  Greenl.  (Me.)  386  ;  Treat  v.  Barber, 
7  Conn.  274  ;  Smith  v.  Morrill,  56  Me.  566  ;  [Veil  v.  Silverslone, 
6  Bush  (Ky.),  698  ;  Spence  v.  Union  Marine  Ins.  Co.,  L.  R.,  3 
C  P.  427.  The  injured  party  may  replevy  the  whole,  or  sue  in 
damages  for  its  value.  lb.;  Beach  v.  Schmultz,  20  111.  185  ; 
Warner  v.  Cushman,  31  id.  283 ;  Jenkins  v.  Stearika,  19  Wis. 
126 ;  Boot  v.  Bonnema,  22  id.  539  ;  Starr  v.  Winegar,  3  Hun 
(N.  Y.),  491 ;  S.  C,  6  N.  Y.  S.  C.  (T.  &  C.)  33.  But  the  intentional 
and  innocent  intermixture  of  property  of  substantially  the  same 
quality  and  value  does  not  change  the  ownership.  And  no  one 
has  a  right  to  take  the  whole  ;  but  in  so  doing,  commits  a  tres- 
pass on  the  other  owner.  He  should  notify  him  to  make  a  divis- 
ion, or  take  his  own  proportion  at  his  peril,  taking  care  to 
leave  to  the  other  owner  as  much  as  belonged  to  him.  Ryder 
v.  Hathaway,  21  Pick.  298,  306;  and  see  Moore  v.  Bowman,  37 
N.  H.  494 ;  Chappell  v.  Cox,  18  Md.  513 ;  Fobes  v.  Shattuck,  22 
Barb.  568.  So,  where  goods  belonging  to  different  individuals 
are  willfully  mixed,  without  mutual  consent,  no  change  of  owner- 
ship will  take  place  if  the  goods  can  be  easily  distinguished  aud 
separated ;  as  where  one  person  makes  additions  to  steam  ma- 
chinery which  belongs  to  another.  Alley  v.  Adams,  44  Ala. 
609.  The  circumstance  which  gives  rise  to  the  rule  that  an  ad- 
mixture produces  a  tenancy  in  common  is  the  loss  of  identity 
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of  the  property  mixed,  making  it  impossible  for  each  owner  to 
reclaim  his  separate  property.  And  it  is  held  that  where  the 
property  so  mixed  is  of  the  same  kind  and  of  equal  value,  and  the 
proportionate  shares  are  known,  the  loss  of  identity  does  not 
prevent  each  owner  from  claiming  his  separate  share,  and  each 
may  take  and  sell  or  destroy  his  share  without  being  liable  to 
the  owner  of  the  other  part.  Morgan  v.  Gregg,  46  Barb.  183 ; 
Dunning  v.  Stearns,  9  id.  630  ;  Frost  v.  Willard,  id.  440. 

Where  pork,  packed  in  barrels,  is  consigned  to  a  commission 
merchant  for  sale,  it  does  not,  by  being  stowed  in  a  warehouse 
with  a  large  quantity  of  pork  of  the  same  quality  and  brand, 
lose  its  identity  as  the  particular  property  of  the  consignor. 
Seymour  v.  Wyckoff,  10  N.  Y.  (6  Seld.)  213.  And  if  the  wheat 
of  a  consignor  be  mixed  by  the  factor  with  other  wheat  of  the 
same  description  and  quality,  without  the  consent  of  the  owner, 
this  does  not  divest  the  title  of  the  latter.  Wilson  v.  Nason,  4 
Bosw.  (N.  Y.)  155.  When  the  owners  consent  to  have  their 
wheat,  when  delivered  at  a  mill  or  a  warehouse,  mixed  with  a 
common  mass,  each  becomes  the  owner  in  common  with  others, 
of  his  respective  share  in  the  common  stock.  If  a  part  c  f  the 
wheat  held  in  common  belongs  to  the  bailee  himself,  he  cannot 
abstract  from  the  common  stock  any  more  than  his  own  appro- 
priate share  without  a  violation  of  the  terms  of  the  bailment  \ 
and  such  a  breach  of  his  engagement  could  not  be  cured  by  his 
procuring  other  wheat,  to  be  delivered  to  supply  the  place  of 
that  thus  wrongfully  taken.  Chase  v.  Washburn,  1  Ohio  St. 
244 ;  see  Wilson  v.  Cooper,  10  Iowa,  565 ;  Ewing  v.  French,  1 
Blackf.  (Ind.)  353  ;  Loner gan  v.  Stewart,  55  111.  44  ;  and  see  title 
Sales. 

If  a  factor  sells  his  own  goods  and  those  of  his  principal,  tak- 
ing one  promissory  note  for  the  price,  and  the  note  is  paid,  this 
is  not  such  a  blending  of  the  funds  as  will  prevent  the  principal 
from  following  the  proceeds  of  his  goods,  as  against  an  assignee 
for  the  benefit  of  the  factor's  creditors.  Beach  v.  Forsyth,  14 
Barb.  499. 

The  doctrine  of  confusion  is  extended  no  further  than  necessity 
requires.  See  Colwill  v.  Reeves,  2  Camp.  575.  The  law  some- 
times confuses  rights  as  a  convenient  or  necessary  means  of  re- 
solving a  confusion  of  goods;  but  it  does  not  reverse  the  process. 
If  land  or  goods  be  taken,  it  does  not  allow  ejectment  or  replevin 
for  other  similar  lands  or  goods  of  the  taker.  Wood  7.  Falesr 
24  Penn.  St.  246. 
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§  4.  Acquisition  by  intellectual  labor.  Another  instance  of 
the  acquisition  of  property  by  one's  own  act  and  power  is  that 
of  the  products  of  the  human  intellect ;  or,  personal  property 
in  copyrights  and  patent  rights.  Both  authors  and  inventors 
have,  at  first,  the  complete  right  of  disposition  over  that  which 
they  have  created  ;  but  when  they  consent  to  part  with  the 
exclusive  possession  of  this  knowledge,  and  to  its  circulation 
abroad,  it  becomes  common  property,  subject  to  the  free  use 
of  the  whole  community.  See  Palmer  v.  Be  Witt,  47  N.  Y.  (2 
Sick.)  532.  In  order,  therefore,  to  encourage  learning  and  to 
promote  the  useful  arts,  statutes  have  been  enacted  securing  to 
authors  and  inventors,  for  a  limited  time,  the  right  to  the  exclu- 
sive use  and  profit  of  their  productions  and  discoveries.  That 
a  right  of  property  may  exist  in  news,  see  Kiernan  v.  Manhat- 
tan Quotation  Telegraph  Co.,  50  How.  (N.  Y.)  194. 

§  5.  Title  by  gift.  The  term  gift  is  commonly  applied  to  the 
voluntary  transfer  of  a  thing  without  consideration.  2  Schoul. 
Pers.  Prop.  55.  And  the  acquisition  of  personal  property  by 
gift  has  prevailed  from  the  earliest  times.  At  the  present  day, 
every  kind  of  personal  property,  whether  corporeal  or  incor- 
poreal, may  be  acquired  by  this  mode  of  transfer,  provided  the 
subject  of  gift  be  certain.  See  Brogan  v.  Finlay,  19  La  Ann. 
94 ;  Grover  v.  Grover,  24  Pick.  261  ;  Mahon  v.  Baker,  26  Peun. 
St.  519  ;  Gray  v.  Barton,  55  N.  Y.  (10  Sick.)  68.  And  it  is  even 
held,  in  a  recent  case,  that  when  the  owner  of  personal  property 
makes  a  verbal  gift  of  it,  the  donee  acquires  a  perfect  title,  if  he 
obtains  possession  of  the  property  before  revocation  of  the  gift 
by  the  donor,  although  it  was  not  present  or  even  in  esse  when 
the  gift  was  made.  Whiting  v.  Barrett,  7  Lans.  (N.  Y.)  106. 
A  full  statement  of  the  law  relating  to  gifts  will  properly  fall 
under  the  head  of  that  title,  which  see. 

§  6.  Title  by  sale.  One  of  the  most  usual,  and,  at  the  same 
time,  most  important  methods  of  acquiring  title  to  personal 
property  by  the  pure  act  of  the  parties  is  that  by  sale ;  and  a 
sale  is  defined  to  be  "a  contract  between  parties  to  pass  rights 
of  property  for  money,  which  the  buyer  pays  or  promises  to 
pay  to  the  seller  for  the  thing  bought  and  sold."  Williamson 
v.  Berry,  8  How.  (U.  S.)  496  ;  approved  in  Hutchmacher  v.  Har- 
ris, 38  Penn.  St.  491  ;  Bigley  v.  Risher,  63  id.  152.  Though  it 
is  held,  that,  if  property  is  taken  at  a  fixed  money  price,  the 
transfer  amounts  to  a  sale,  whether  the  price  is  paid  in  cash  or 
in  goods.     Pirard  v.  McCormiclc,  11  Mich.  68;  South  Austra- 
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Man  Ins.  Co.  v.  Randell,  L.  R.,  3  P.  C.  101 ;  and  see  Herrick  v 
Carter,  56  Barb.  41  ;  Flanagan  v.  Hutchinson.  47  Mo.  237. 
Chattels  of  every  kind,  having  an  actual  or  potential  existence, 
may  be  the  subject  of  sale.  But  a  mere  possibility  or  contin- 
gency, not  founded  upon  a  right,  or  coupled  with  an  interest, 
cannot  be  sold.  Wheeler  v.  W7ieeler,  2  Mete.  (Ky.)  474  ;  Head 
v.  Goodwin,  37  Me.  181 ;  Hart  v.  Tapley,  2  Gray,  565 ;  see 
Slipper  v.  Stokes,  42  Ala.  255.  Thus,  a  sale  of  fish,  hereafter  to 
be  caught  in  the  sea,  does  not  pass  title  to  the  fish  when  caught. 
Low  v.  Pew,  108  Mass.  347 ;  S.  C,  11  Am.  Rep.  357.  The  seller 
must  have  a  present  interest  in  the  property,  of  which  the  thing 
sold  is  the  product,  growth  or  increase.  Having  such  interest, 
the  right  to  the  thing  sold,  when  it  shall  come  into  existence,  is 
a  present  vested  right,  and  the  sale  of  it  is  valid.  As  illustra- 
tions of  this  rule,  a  man  may  sell  the  wool  to  grow  upon  his 
own  sheep,  but  not  upon  the  sheep  of  another  ;  or  he  may  sell 
the  crops  to  grow  upon  his  own  land,  but  not  upon  the  land  in 
which  he  has  no  interest.  Bellows  v.  Wells,  36  Vt.  599  ;  Van 
Hoozer  v.  Cory,  34  Barb.  9  ;  Jones  v.  Richardson,  10  Mete. 
(Mass.)  481.  So,  it  is  held,  that  chattels  leased  with  a  reserva- 
tion of  power  on  the  part  of  the  lessor  to  take  possession  of  the 
same  at  any  time,  may  be  sold.  Minium  v.  StryJcer,  1  Edm. 
(N.  Y.)  356.  And  the  route  of  a  newspaper  carrier  is  a  privi- 
lege which  may  be  the  subject  of  sale,  like  the  good  will  of  a 
trading  establishment  or  the  ride  of  a  physician.  Halhaioay  v. 
Bennett,  10  N.  Y.  (6  Seld.)  108. 

This  branch  of  the  subject  will,  however,  be  fully  discussed 
under  the  title  of  sales,  and  need  not,  therefore,  be  enlarged 
upon  in  this  connection. 

§  7.  By  act  of  law.  A  change  of  ownership  in  goods  and 
chattels  may  take  place  by  act  of  law,  as  in  the  cases  of  forfeit- 
ure, succession,  marriage,  judgment,  insolvency  and  intestacy. 
Forfeiture  of  property,  in  cases  of  treason  and  felony,  was  a 
part  of  the  common  law,  and  must  still  exist  in  the  jurispru- 
dence of  those  States  where  it  has  not  been  abolished  by  the 
State  constitution  or  by  statute.  See  2  Kent's  Com.  3S6.  On 
this  subject  the  constitution  and  the  statutes  of  the  particular 
State  should  be  consulted.  In  New  York,  every  person  con- 
victed of  any  manner  of  treason  forfeits  his  goods  and  chattels, 
and  also  his  lands  and  tenements,  to  the  people  of  the  State, 
during  his  life-time.  2  N.  Y.  Rev.  Stats.  656,  §  3.  But  forfeiture 
of  property  for  crimes  in  nny  other  case  is  expressly  abolished. 
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Id.  701,  §  22  ;  Moore  v.  Littel,  41  N.  Y.  (2  Hand)  66,  78.  In  the 
case  of  custom-house  seizures  for  forfeiture  of  goods,  the  title 
of  the  government  relates  back  to  the  time  of  the  forfeiture. 
Ocean  Ins.  Co.  v.  Polleys,  13  Pet.  157  ;  2  Kent's  Com.  386,  n. 

The  ownership  of  chattels  may  be  changed  by  judgment  in 
an  action  at  law.  Thus,  a  defendant  in  trover  against  whom 
damages  are  given  for  the  full  value  of  the  property  converted 
gets  title  to  the  property,  either  by  the  judgment  itself  or  by  its 
payment ;  and  no  one  has  a  right  to  full  damages  unless  he  is  in 
such  a  position  that  a  title  will  thus  pass  from  him  at  the  time 
of  the  trial  and  judgment.  Brady  v.  Whitney,  24  Mich.  154. 
Whether  the  change  of  ownership  is  produced  by  ike  mere 
recovery  of  judgment,  without  satisfaction,  is  still  an  open 
question;  but,  according  to  the  weight  of  authority,  property 
in  the  goods  does  not  vest  in  the  defendant,  without  actual  satis- 
faction of  the  judgment.  See  Brinsmead  v.  Harrison^  L.  R.,  6 
C.P.  584,587;  Barb  v.  Fish,  8  Blackf.  (Ind.)  481;  Hepburn  v. 
Sewell,  5  Harr.  &  J.  (Md.)  211  ;  Lovejoy  v.  Murray,  3  Wall 
1,  16 ;  Hyde  v.  Noble,  13  N.  H.  494,  502  ;  and  see  title  Trover. 

For  other  instances  of  acquisition  of  title  to  goods  and  chat^ 
tels  by  act  of  law,  see  Husband  and  Wife ;  Insolvency;  Intestacy ; 
and  Succession. 

§  8.  Abandonment  of  title.  Under  the  common  law,  the  title 
of  the  owner  of  personal  property  cannot  be  lost,  without  his 
free  consent.     McGregor  v.  Ball,  4  La.  Ann.  289. 

Property  cannot  be  held  derelict  in  the  hands  of  an  officer 
into  whose  possession  it  came  by  virtue  of  a  search  warrant ; 
and  the  refusal  of  the  officer  to  pay  over  money  thus  obtained, 
to  one  entitled  to  receive  it,  on  demand,  is  a  misfeasance  for 
which  the  officer  is  liable.  Norton  v.  Nye,  56  Me.  211.  So,  an 
abandonment  of  goods  at  sea  does  not  divest  the  owner  of  his 
property.  Whitwell  v.  Wells,  24  Pick.  25.  By  finding  vessels 
or  other  chattels  upon  the  ocean,  the  finders  do  not  become  the 
owners.  The  property  remains  as  before,  subject  only  to  the 
right  of  salvage.  This  right  is  merely  a  lien,  or  a  right  to  retain 
the  goods  till  the  salvage  be  paid.  Martini  v.  Coles,  1  Maule  & 
Selw.  140  ;  Whitwell  v.  Wells,  24  Pick.  25  ;  and  see  ante,  219,  §  2. 
But  property  sunk  in  a  steamboat,  and  unclaimed  for  twenty- 
three  years,  was  held  to  be  clearly  derelict.  Creery  v.  Breedlove, 
12  La.  Ann.  745. 

An  abandonment  of  the  right  of  the  State  to  personal  property 
will  not  be  presumed  from  lapse  of  time,  where  there  is  nc 
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evidence  of  a  possession  by  individuals  sufficient  to  authorize 
such  a  presumption  in  their  favor.     Kersliaw  v.  Boykin,  1  Brev. 
(S.  C.)  301. 
§  9.    Joint-tenancy,   and  tenancy   in   common,     in    chattels. 

Ownership  in  chattels  by  two  or  more  persons  may  be  in  joint- 
tenancy  or  in  common.  In  the  case  first  mentioned,  the  same 
principle  of  survivorship  is  applicable  which  exists  in  the  case  of 
a  joint-tenancy  in  lands,  but  it  is  restricted  to  a  much  narrower 
scope.  Thus,  it  is  held  not  to  apply  to  stock  used  in  any  joint 
undertaking,  either  in  trade  or  agriculture.  2  Kent's  Com.  350. 
And  when  one  joint  partner  in  trade  or  in  agriculture  dies,  his 
interest  or  share  in  the  concern  does  not  survive,  but  goes  to  his 
personal  representatives.  Jaffrys  v.  Small,  1  Vern.  217,  and 
note.  But  subject  to  these  exceptions,  a  gift  or  grant  of  a  chat- 
tel interest  to  two  or  more  persons  creates  a  joint-tenancy  ;  and 
a  joint-tenant,  it  is  said,  may  lawfully  dispose  of  the  whole 
property.  Barton  v.  Williams,  5  Barn.  &  Aid.  395  ;  2  Kent's 
Com.  350,  and  note ;  see  Crossjield  v.  Such,  22  Eng.  Law  &  Eq. 
555.     See  Partnership. 

All  kinds  of  chattels,  whether  of  a  corporeal  or  incorporeal 
nature,  whether  chattels  personal  or  chattels  real,  may  be  so 
vested  in  two  or  more  persons  as  to  constitute  them  joint  owners 
thereof.  Thus,  there  may  be  joint  owners  of  stock  (ib.) ;  of  a 
lease  for  years  (Taylor's  L.  &  T.,  §  114)  ;  of  a  patent  right  {Pitts 
v.  Hall,  3  Blatchf.  201) ;  of  a  promissory  note  (People's  Bank  v. 
Keech,  26  Md.  521) ;  or  of  a  legacy.  Armstrong  v.  Armstrong, 
L.  R.,  7  Eq.  518  ;  and  see  Crocker  v.  Carson,  33  Me.  436.  As  it 
regards  legacies  of  chattels,  it  is  said  that  the  courts  at  one  time 
leaned  against  any  construction  tending  to  support  a  Joint-ten- 
ancy in  them,  and  that  testators  were  presumed  to  have  intended 
to  confer  legacies  in  the  most  advantageous  manner.  See  Per- 
kins v.  Boynton,  1  Bro.  C.  C.  118.  But  in  a  subsequent  case  it 
was  concluded,  upon  a  full  examination  of  the  subject,  that 
where  a  legacy  was  given  to  two  or  more  persons,  they  would 
take  a  joint-tenancy,  unless  the  will  contained  words  to  show 
that  the  testator  intended  a  severance  of  the  interest,  and  to  take 
away  the  right  of  survivorship.  Campbell  v.  Campbell,  4  id.  15. 
And  this  is  the  rule  of  construction  that  has  been  since  applied. 
2  Kent's  Com.  351  ;  see  Crooke  v.  DeVandes,  9  Ves.  197;  Jack- 
son v.  Jackson,  id.  591  ;  Mayn  v.  Mayn,  L.  R.,  5  Eq.  150 ;  Mor- 
gan v.  Britten,  L.  R.,  13  id.  28 ;  and  see  Putnam  v.  Putnam,  4 
Bradf.  (N.  Y.)  308  ;  Pott  v.  Willsori,  1  Bay  (S.  C),  457. 
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Title  by  joint -tenancy  has  been  very  much  reduced  in  extent, 
in  this  country,  and  the  incident  of  survivorship  is  almost 
entirely  destroyed  by  statutes ;  except  in  the  case  of  legacies, 
and  in  the  case  of  trustees,  executors,  and  others,  in  whom  such 
a  tenancy  is  necessary  for  the  execution  of  their  t  usts.  See 
Perry  on  Trusts,  §  1 36  ;  and  see  title  Joint-Tenants. 

Ownership  in  common  of  personal  property  may  arise  either 
from  the  severance  of  a  joint  ownership,  or  from  a  gift  to  two  or 
more  to  hold  in  common.  It  should,  however,  be  observed  that 
at  law  a  chose  in  action  will  not  admit  of  a  severance  by  joint 
owners  thereof,  so  as  to  effect  an  ownership  in  common,  for  the 
reason  that  such  property  is  not  legally  assignable ;  but  it  is 
otherwise  in  equity.     See  title  Choses  in  Action. 

In  general,  every  species  of  chattels  capable  of  being  subjected 
to  joint  ownership  may  be  owned  in  common  ;  and  as  common 
owners  can  hold  by  several  and  distinct  titles,  the  instances  of 
common  ownership  in  chattels  are  of  frequent  and  varied  occur- 
rence. Thus,  we  have  seen  that  if  the  owners  of  goods,  incapable 
of  being  identified,  mutually  consent  to  their  intermixture,  such 
consent  makes  them  tenants  in  common  of  the  goods.  Ante,  220, 
§  3 ;  and  see  Cushing  v.  Breed,  14  Allen,  376.  So,  if  two  enter 
into  a  contract,  one  agreeing  to  find  timber,  and  the  other  agree- 
ing to  manufacture  it  into  shingles  and  to  take  a  certain  propor 
tion  of  the  number  manufactured,  this  is  held  to  make  them 
tenants  in  common  of  the  shingles.  White  v.  Brooks,  43  N.  H. 
402.  And  where  a  steam  engine  is  erected  as  a  fixture  upon  the 
land  of  one  at  the  joint  expense  of  himself  and  others,  under  an 
agreement  to  use  the  same  as  a  common  source  of  power  without 
limitation  as  to  time,  the  ownership  is  held  to  be  in  common. 
Hill  v.  Hill,  43  Penn.  St.  521.  The  concurrent  execution  and 
delivery  of  two  chattel  mortgages  upon  the  same  property,  to 
different  parties,  makes  the  mortgagees  tenants  in  common  of  the 
property  mortgaged ;  the  legal  effect  being  the  same  as  if  the 
goods  were  mortgaged  to  them  by  one  instrument.  Welch  v 
SacJcett,  12  Wis.  243.  And  if  an  absolute  sale  of  a  chattel  were 
to  be  made  at  one  and  the  same  time  to  two  different  persons,  by 
instruments  in  writing,  purporting  to  convey  the  whole  of  it, 
executed  and  delivered  to  each  at  the  same  moment,  each  having 
a  knowledge  of  the  sale  to  the  other,  the  vendees  thereby  become 
tenants  in  common,  each  holding  an  undivided  moiety  of  the 
article  purchased.  lb. 

The  common  law  gave  tenants  in  common  of  personal  property 
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no  remedy  by  any  legal  proceeding  for  partition.  They  were 
compelled  to  resort  to  equity  when  they  could  not  agree  upon  a 
severance  of  their  respective  interests,  and  the  common  property 
was  not  in  its  nature  severable.  But  the  right  of  severance  is 
held  to  have  always  existed  at  common  law  as  to  all  property 
in  its  nature  severable.  Andrews  v.  Betts,  8  Hun,  322  ;  Tinney 
v.  Stebbins,  28  Barb.  290  ;  Trip  v.  Riley,  15  Barb.  333  ;  see  Lob- 
dell  v.  Stowell,  37  How.  88  ;  S.  C.  affirmed,  51  N.  Y.  (6  Sick.) 
70;  Qhannon  v  Lusk,  2  Lans.  (N.  Y.)  211 ;  Lobdell  v.  Stowell, 
51  N.  Y.  (6  Sick.)  70.  And  one  of  two  tenants  in  common  of 
chattels,  naturally  severable,  such  as  grain,  may  sever  and 
appropriate,  without  the  consent  of  the  other,  the  quantity  to 
which  he  is  entitled.  Newton  v.  Howe,  29  Wis.  531 ;  S.  C.,  9 
Am.  Rep.  616.  And  the  share  of  such  tenant  in  common,  if  not 
exempt,  may  be  severed,  and  seized  by  his  creditor  on  attach- 
ment or  execution.  lb. ;  and  see  Hayden  v.  Binney,  7  Gray, 
416  ;  White  v.  Morion,  22  Vt  15  ;  Sheppard  v.  Shelton,  34  Ala. 
652 ;  Newry  v.  CaMll,  20  111.  214. 

But  one  tenant  in  common  of  personal  property  can  sell  his 
own  share  only.  Bradley  v.  Boynton,  22  Me.  287.  If  he  sells 
the  share  of  his  co-tenant,  as  well  as  his  own,  it  is  a  conversion  as 
to  the  share  of  the  other,  and  he  is  answerable  in  trover.  Dyck- 
man  v.  Valiente,  42  N.  Y.  (3  Hand)  549  ;  Farrar  v.  Beswick,  1 
Mees.  &  W.  685  ;  White  v.  Osborn,  21  Wend.  72  ;  Wilson  v.  Reed, 

3  Johns.  175  ;  Herrin  v.  Eaton,  13  Me.  192  ;  but  see  Barton  v. 
Burton,  27  Vt.  93. 

One  joint  owner  of  an  interest  in  a  patent  right  cannot  main- 
tain a  bill  in  equity  against  another  joint  owner,  to  compel  con- 
tribution of  a  portion  of  the  profits  of  sales  of  the  patented 
article,  in  the  absence  of  a  special  agreement.     Vose  v.  Singer, 

4  Allen,  226. 

A  joint  owner  of  a  chattel  is  bound  to  bestow  upon  its  preser- 
vation that  care  which  a  prudent  man  ordinarily  bestows  upon 
his  property.  Guillat  v.  Dossat,  4  Mart.  (La.)  203 ;  see  title 
Tenants  in  Common. 

§  10.  Qualified  property  in  chattels.  A  qualified  property  in 
chattels  is  an  exception  to  the  general  right,  and  means  a  tem- 
porary or  special  interest,  liable  to  be  totally  divested  on  the 
happening  of  some  particular  event.  2  Kent's  Com.  347.  It 
may  subsist  by  reason  of  the  nature  of  the  thing  or  chattel  pos- 
sessed. Thus,  the  elements  of  air,  light  and  water  are  the  sub- 
jects  of  qualified   property   by   occupancy,  and   he   who  first 
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places  himself  in  the  advantageous  enjoyment  of  a  competent 
portion  of  either  of  them,  cannot,  by  the  English  common  law, 
be  lawfully  deprived  of  that  enjoj^ment;  and  whoever  attempts 
to  do  it,  creates  a  nuisance  for  which  he  is  responsible.  Aldred1  s 
Case,  9  Co.  58  b;  but  see,  as  to  the  American  rule,  ante,  vol.  1, 
296.  So,  animals/er^  natural,  which  have  been  reclaimed  by 
the  art  and  power  of  man,  are  the  subject  of  a  qualified  prop- 
erty so  long  as  they  are  kept  in  a  reclaimed  condition,  and  are 
not  permitted  to  escape.     See  ante,  vol.  1,  298,  299. 

A  qualified  ownership  may  also  exist  in  one  party,  while  the 
control  and  dominion  are  in  another,  as  in  cases  of  property 
bailed,  pledged  or  consigned,  or  of  a  fund  in  the  hands  of  an 
acceptor  of  a  bill  of  exchange.     Oliver  v.  Lake,  3  La  Ann.  83. 

Where  an  election  is  given  to  the  party  receiving  a  chattel  to 
return  it,  or  to  pay  a  sum  of  money  by  a  given  day,  the  prop- 
erty in  the  chattel  immediately  vests  in  him.  Buswell  v.  Bick- 
nett,  17  Me.  344 ;  Perkins  v.  Douglass,  20  id.  317. 

§  11.  What  law  governs.  It  may  be  stated  generally,  that  the 
law  of  the  owner's  domicile  determines  the  validity  of  all  trans- 
fers or  other  disposition  of  personal  property  by  the  owner, 
unless  there  is  some  positive  or  customary  law  of  the  country 
where  it  is  situated  providing  for  special  cases,  or  from  the 
nature  of  the  particular  property  it  has  a  necessarily  implied 
locality.  Holmes  v.  Remsen,  4  Johns.  Ch.  460 ;  CJiamberlain 
v.  Chamberlain,  43  N.  Y.  (4  Hand)  424,  433  ;  Moultrie  v.  Hunt, 
23  N.  Y.  (9  Smith)  394 ;  Grattaa  v.  Appleton,  3  Story,  755  ; 
Lawrence  v.  Kitteridge,  21  Conn.  577 ;  Johnson  v.  Copeland, 
35  Ala.  521 ;    Warren  v.  Hofer,  13  Ind.  167  ;  Fouke  v.  Fleming, 

13  Md.  392;  Thomas  v.  Tanner,  6T.  B.  Monr.  52;  Noble  v.  Smith, 
6  R.  I.  446 ;  Allen  v.  Bain,  2  Head.  100  ;  Swear ingen  v.  Morris, 

14  Ohio  St.  424. 

The  validity  of  the  execution  of  a  will  of  personal  property 
depends  upon  the  law  of  the  place  where  the  testator  was  domi- 
ciled at  the  time  of  his  death,  and  not  of  that  of  the  time  of  the 
execution  of  the  will.  Dupuy  v.  Wurlz,  53  N.  Y.  (8  Sick.)  556 ; 
Moultrie  v.  Hunt,  23  N.  Y.  (9  Smith)  394. 

Vol.  II.— 32 
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CHAPTER  XLT. 

CHOSES  IN  ACTION. 
ARTICLE  I. 

OF  THE  GENERAL  RULES   OF   LAW   RELATING  TO  CHOSES  IN"  ACTION. 

Section  1.  Nature  and  definition.  Chose  is  a  French  word,  sig- 
nifying "  thing,"  and  its  use  is  of  frequent  and  familiar  occurrence 
in  the  law  relating  to  personal  property.  By  the  term,  choses 
in  possession,  is  to  be  understood  personal  things  of  which  one 
has  possession.  In  contradistinction  to  this  is  the  term,  choses 
in  action,  which  embraces  personal  things  of  which  the  owner 
has  not  the  possession,  but  merely  a  right  of  action  for  their 
possession.  See  1  Bouv.  Diet.  264  ;  1  Broom  &  Had.  Com. 
(Wait's  Notes)  791 ;  1  Chitty's  Prac.  99  ;  Ramsey  v.  Erie  Rail- 
way Co.,  57  Barb.  398  ;  S.  C,  39  How.  62  ;  8  Abb.  (N.  S.)  174, 186. 
And  it  makes  no  difference  whether  the  owner  has  been  deprived 
of  his  property  by  the  tortious  act  of  another,  or  by  his  breach 
of  a  contract,  express  or  implied.  In  both  cases,  the  debt  or 
damages  of  the  owner  is  a  chose,  or  thing  in  action.  Gillet  v. 
Fairchild,  4  Denio,  80  ;  The  People  v.  Tioga  C.  P.,  19  Wend.  73. 

§  2.  As  arising  under  contract.  The  term  chose  in  action  is 
of  very  comprehensive  import,  and  includes  the  almost  infinite 
variety  of  contracts,  covenants  and  promises,  which  confer  on 
one  party  a  right  to  recover  a  personal  chattel  or  a  sum  of  money 
from  another  by  action.  But  it  is  held,  that  a  deed  or  title  for 
land  does  not  come  within  this  description.  Sheldon  v.  Sill,  8 
How.  (U.  S.)  441. 

§  3.  As  arising  out  of  tort.  Choses  in  action  are  not  limited, 
however,  to  rights  arising  under  contracts ;  but  they  also  com- 
prehend a  demand  arising  out  of  a  tort  or  injury  to  the  property 
or  person.  See  ante,  219,  §  1.  It  has  been,  accordingly,  held, 
that  a  receiver  of  an  insolvent  corporation,  who  is  empowered 
by  law  to  sue  for  and  recover  "all  the  estate,  debts  and  things 
in  action,"  belonging  to  the  corporation,  may  maintain  trovei 
for  the  conversion  of  the  personal  property  of  the  corporation, 
before  the  plaintiff  was  appointed  receiver.    Gillet  v.  Fairchild 
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4  Denio,  80  ;  see  also  McKee  v.  Judd,  12  N.  Y.  (2  Kern.)  622  ; 
Hall  v.  Robinson,  2  N.  Y.  (2  Comst.)  293. 

§  4.  Assignment  of.  At  common  law  a  chose  in  action  is  not 
assignable,  so  as  to  enable  the  assignee  to  sue  in  his  own  name. 
Oreenby  v.  Wilcox,  2  Johns.  1 ;  Thalhimer  v.  Brinkerhoff,  3 
Cow.  623.  But  it  has  long  since  been  otherwise  in  equity  (see 
Buck  v.  Swasey,  35  Me.  41,  52) ;  and  courts  of  equity  will  sup- 
port assignments  not  only  of  choses  in  action,  but  also  of  things 
which  have  no  present  actual  or  potential  existence,  but  rest  in 
mere  possibility.  Mitchell  v.  Winslow,  2  Story,  630  ;  2  Story's 
Eq.  Juris.,  §  1040  ;  see  ante,  vol.  I,  356,  359,  361,  title  Assign- 
ments ;  and  see  title  Equity. 

§  5.  Not  liable  to  be  taken  on  execution.  In  general,  a  chose 
in  action  cannot,  at  common  law,  be  taken  in  execution.  And  it 
would  seem  that  the  doctrine  of  equitable  assistance  to  a  judg- 
ment creditor  at  law,  to  enable  him  to  reach  choses  in  action  of 
his  debtor,  should  be  restricted  to  special  cases  of  fraud  or  trust; 
and  that,  without  some  such  specific  ingredient,  the  case  is  not 
one  of  equitable  jurisdiction.  Donovan  v.  Finn,  Hopk.  Ch.  59, 
79  ;  Otley  v.  Lines,  7  Price's  Exch.  274 ;  Pool  v.  Glover,  2  Ired. 
(N.  C.)  129 ;  Disborough  v.  Outcalt,  Saxton's  Ch.  (N.  J.)  298 ; 
but  see  Spader  v.  Davis,  5  Johns.  Ch.  280  ;  S.  C,  20  Johns.  554  ; 
Storm  v.  Waddell,  3  N.  Y.  Leg.  Obs.  367  ;  S.  C,  2  Sandf.  Ch.  494, 
where  it  is  held  that  a  court  of  equity  would  assist  a  judgment 
creditor  at  law  in  discovering  and  reaching  personal  property 
which  had  been  placed  in  other  hands,  and  that  it  made  no  dif- 
ference whether  that  property  consisted  of  choses  in  action,  or 
money,  or  stock.  See  also  Tappan  v.  Evans,  11  N.  H.  311.  In 
many  of  the  States  this  matter  is  set  at  rest  by  the  enactment  of 
statutes,  under  which  choses  in  action  are  subject  to  the  pay- 
ment of  judgments  at  law.  See  Taylor  v.  Persse,  15  How.  (N. 
Y.)  417 ;  Wright  v.  Petrie,  1  Sm.  &  M.  Ch.  (Miss.)  282,  295  ; 
Spencer  v.  Blaisdell,  4  N.  H.  198 ;  and  the  statutes  of  the  par- 
ticular State. 

§  6.  Yalidity  of,  as  gifts  mortis  causa.  The  early  courts  were 
reluctant  to  sustain  gifts  causa  mortis  of  choses  in  action,  and  it 
has  been  held,  that  a  promissory  note  not  payable  to  bearer, 
being  a  mere  chose  in  action,  did  not  pass  by  delivery,  or  take 
effect  is  such  a  gift.  Miller  v.  Miller,  3  P.  Wins.  356  ;  Bradley 
v.  Hunt,  5  Gill.  &  J.  (Md.)  54.  But  since  the  equitable  doctrine 
has  prevailed,  th.it  choses  in  action  can  be  assigned  by  delivery, 
they  are  placed  with  all  other  chattels  as  subject  to  gift,  and  the 
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same  rules  have  been  enforced.  Ellis  v.  Secor,  31  Mich.  185 
And  it  is  now  well  settled  that  the  promissory  note  of  a  third 
person,  although  not  payable  to  bearer,  nor  so  indorsed  as  to 
transfer  the  legal  title  by  delivery  merely,  may  be  the  subject  of 
a  gift  causa  mortis.  Brown  v.  Brown,  18  Conn.  410 ;  Chase  v. 
Redding,  13  Gray,  418  ;  Caldwell  v.  Renfrew,  33  Vt.  213  ;  War- 
ing v.  Edmonds,  11  Md.  424 ;  Edam  v.  Keen,  4  Leigh,  333 ; 
McNulty  v.  Cooper,  3  Gill.  &  J.  214  ;  Hunter  v.  Hunter,  19  Barb. 
631 ;  Hendersons.  Henderson,  21  Mo.  379  ;  Veal  v.  Veal,  33  Beav. 
619.  So,  bonds  and  mortgages  ( Weslerlo  v.  Be  Witt,  36  N.  Y. 
[9  Tiff.]  340 ;  Lee  v.  Boak,  11  Gratt.  [Va.]  182  ;  Wells  v.  Tucker, 
3  Binn.  366) ;  policies  of  insurance,  etc.  (Amis  v.  Witt,  33  Beav. 
619  ;  Borneman  v.  Sidlinger,  15  Me.  429),  may  be  transferred  by 
delivery  only  as  gifts  causa  mortis.  And  a  valid  gift  may  be 
made  of  a  debt  due  from  the  donee  to  the  donor,  and  such  gift 
may  be  consummated  by  a  delivery  to  the  former  by  the  latter  of 
any  evidence  of  the  debt  existing  (Moore  v.  Barton,  4  DeG.  &  Sm. 
517) ;  or  if  none,  then  by  a  delivery  of  a  receipt  in  full  thereof. 
Gray  v.  Barton,  55  N.  Y.  (10  Sick.)  68.  But  a  mere  contract,  lia- 
bility, or  obligation  of  the  donor,  is  not  the  proper  subject  of  a  gift 
causa  mortis.  Harris  v.  Clark,  3N.  Y.  (3  Comst.)  93.  As,  for 
instance,  his  promissory  note,  payable  to  the  donee  (Parish  v. 
Stone,  14  Pick.  198;  Brown  v.  Moore,  3  Head  [Tenn.J,  671; 
Flint  v.  Pattee,  33  N.  H.  520) ;  and,  without  acceptance,  or  some 
special  undertaking  on  his  part,  a  bank  will  not  be  liable  to  the 
payee  for  the  amount  of  a  check  so  given.  Second  National 
Bank  v.  Williams,  13  Mich.  282  ;  Hewitt  v.  Kaye,  L.  R.,  6  Eq. 
198  ;  In  re  Beak,  L.  R.,  13  Eq.  489.  And  it  has  also  been  held, 
that  money  deposited  in  a  bank  does  not  pass  as  a  gift  causa 
mortis,  by  the  delivery  of  a  pass-book.  Ashbrook  v.  Ryan,  2  Bush 
(Ky.),  228  ;  McGonnell  v.  Murray,  Ir.  Rep.,  3  Eq.  460;  Case  v. 
Dennison,  9  R.  I.  88 ;  but  see  to  the  contrary  Camp1  s  Appeal, 
36  Conn.  88 ;  Bean  v.  Dean,  43  Vt.  337 ;  Penfield  v.  Thayer,  2 
E.  D.  Smith  (N.  Y.),  305 ;  Tillinghast  v.  Wheaton,  8  R.  I.  536. 

A  promissory  note  may  pass  as  a  gift  causa  mortis,  without 
actual  delivery  to  the  donee,  where  it  is  in  the  possession  of  a 
third  party  as  trustee  for  the  equitable  owner.  Sout'herland  v. 
Soulherland,  5  Bush  (Ky.),  591.  In  the  case  of  a  gift  inter  vivos, 
of  a  chose  in  action,  it  is  held  incumbent  upon  the  alleged  donee 
to  show  not  only  declarations  by  the  former  owner  importing  a 
gift,  but  an  actual  or  constructive  delivery.  Johnson  v.  Spies, 
5  Hun  (N.  Y.),  468  ;  see  post,  title  Gift. 
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§  7.  Wife's  choses  in  action.  By  the  common  law,  the  wife's 
choses  in  action,  comprising  debts  due  her,  promissory  notes, 
legacies,  residuary  personal  estate  and  the  like,  belong  to  the 
husband  by  the  marriage,  upon  the  condition  that  he  recover 
and  reduce  them  into  his  possession  during  coverture.  Shut- 
tlesworth  v.  Noyes,  8  Mass.  229  ;  Little  v.  Marsh,  2  Ired.  (Eq.) 
N.  C.  18;  Try  on  v.  Button,  13  Cal.  490  ;  Whitdker  v.  WMtaker, 
6  Johns.  112  ;  Hoop  v.  Plummer,  14  Ohio  St.  448  ;  Gochenaufs 
Estate,  23  Penn.  St.  460.  Valid  payment  on  her  own  choses  in 
action  cannot  even  be  made  to  the  wife,  except  as  the  agent  of 
her  husband.  Thrasher  v.  Tuttle,  22  Me.  335.  And  if  the  wife 
dies,  and  her  husband  survives  her,  he  is  entitled  to  the  personal 
property  and  choses  in  action  of  his  wife,  and  they  are  vested  in 
him  at  her  death,  whether  reduced  to  possession  or  not,  in  virtue 
of  his  marital  right,  and  not  of  his  right  to  administration.  Ryder 
v.  Hulse,  24  N.  Y.  (10  Smith)  372  ;  Taplin  v.  Wilson,  4  Hun  (N. 
Y.),  244  ;  S.  C,  6  N.  Y.  S.  C.  (T.  &  C.)  502,  507 ;  Hoskins  v.  Miller, 
2  Dev.  (N.  C.)  360.  But  if  the  husband  dies  before  his  wife,  with- 
out having  reduced  her  choses  in  action  to  possession,  they  sur- 
vive to  her  ;  and  if  she  dies  without  reducing  them  to  posses- 
sion, they  go  to  the  next  of  kin,  and  not  to  the  representatives 
of  her  deceased  husband.  See  Richards  v.  Richards,  22  Eng. 
Com.  Law,  119  ;  Banks  v.  Marksbury,  3  Litt.  (Ky.)  282  ;  Screven 
v.  Blunt,  7  Yes.  294  ;  Dixon  v.  Dixon,  18  Ohio,  113  ;  Hoop  v. 
Plummer,  14  Ohio  St.  448.  For  a  full  discussion  of  this  branch 
of  the  subject  see  post,  title  Husband  and  Wife. 
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CHAPTER  XLII. 

CHURCHES. 
ARTICLE  I. 

OF   THE   LAW    RELATING   TO    CHURCHES    AND    RELIGIOUS    CORPORATIONS. 

Section  1.  Nature  and  definition.  It  has  been  said  that  the 
true  legal  notion  of  a  church  is  a  consecrated  place,  having 
attached  to  it  the  rights  of  burial,  and  the  administration  of  the 
sacraments.  2  Inst.  363  ;  see  Town  of  Pawlet  v.  Clark,  9  Cranch, 
292,  326.  The  fabric  of  the  church  consists  of  the  nave  or  body 
of  the  church,  with  the  aisles,  the  chancel  and  the  steeple. 
Brown's  Diet.,  Church ;  and  see  Blair  v.  Odin,  3  Tex.  288. 
In  English  ecclesiastical  law  the  word  "church"  is  said  to  mean 
in  strictness,  not  the  material  fabric,  but  the  cure  of  souls  and 
the  right  of  tithes.  1  Burns'  Eccles.  Law,  332  ;  Anonymous,  1 
Mod.  201.  In  American  law,  the  word  is  sometimes  applied  to 
a  society  of  persons  who  profess  the  Christian  religion  (see 
Bouv.  Diet.  266 ;  Stebbins  v.  Jennings,  10  Pick.  193 ;  Baptist 
Church  in  Hartford  v.  Wither  ell,  3  Paige  [N.  Y.],  296,  301) ; 
and  sometimes  to  the  place  where  such  persons  regularly 
assemble  for  worship.     Blair  v.  Odin,  3  Tex.  288. 

The  free  exercise  of  religion,  guaranteed  by  the  constitution  of 
the  United  States,  and  by  the  constitutions  of  the  several  States, 
cannot  be  justly  deemed  to  be  restrained  by  aiding  with  equal 
attention  the  votaries  of  every  sect  to  perform  their  own  religious 
duties,  or  by  establishing  funds  for  the  support  of  ministers,  for 
public  charities,  for  the  endowment  of  churches,  or  for  the  sepul- 
ture of  the  dead.  Terrett  v.  Taylor,  9  Cranch,  43.  And  the 
butter  to  accomplish  these  purposes,  religious  corporations  have 
been  created,  by  statute,  in  nearly  every  State  of  the  Union,  the 
statutes  providing  generally  for  the  incorporation  of  religious 
societies,  in  an  easy  and  popular  manner,  and  for  the  purpose  of 
managing,  with  more  facility  and  advantage,  the  temporalities 
belonging  to  the  church  or  congregation.  See  2  Kent's  Com. 
274.     Religious  societies  so  incorporated   are  not  ecclesiastical 
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corporations  in  the  sense  of  the  English  law  ;  but  they  are  to  be 
regarded  as  civil  corporations,  governed,  by  the  ordinary  rules 
of  the  common  law.  The  society  itself  is  incorporated,  and  its 
members  are  the  corporators.  The  relation  of  the  trustees  to  the 
society  is  not  that  of  a  private  trustee  to  the  cestui  que  trust,  but 
they  are  managing  officers  of  the  corporation,  like  the  directors 
of  a  bank  or  railroad  corporation.  Watkins  v.  Wilcox,  4  Hun 
(N.  Y.),  220  ;  S.  C,  6  N.  Y.  S.  C.  (T.  &  C.)  539  ;  Petty  v.  Tooker, 
21  N.  Y.  (7  Smith)  267  ;  Burrell  v.  Associate  Reformed  Church, 
44  Barb.  282;  Gram  v.  Prussia,  etc.,  Society,  36  N.  Y.  (9  Tiff.) 
161 ;  Robertson  v.  Bullions,  11  N.  Y.  (1  Kern.)  243.  The  inten- 
tion of  the  legislature  was  said  to  be  to  place  the  control  of  the 
temporal  affairs  of  these  societies  in  the  hands  of  a  majority  of  the 
corporators,  independent  of  priest  or  bishop,  presbytery  or 
synod,  or  other  ecclesiastical  judicatory.  lb.  As  to  the  forma- 
tion of  religious  societies  under  the  statute  of  New  Hampshire, 
see  Hale  v.  Everett,  53  N.  H.  9;  S.  C,  16  Am.  Rep.  82  ;  of  Massa- 
chusetts, see  Silsby  v.  Barlow,  16  Gray,  329  ;  of  Illinois,  see 
Ferraria  v.  Vasconcelles,  23  111.  456 ;  Ada  Street  M.  E.  Church 
v.  Oarnsey,  66  id.  132  ;  and  see  generally  Anderson  v.  Brock,  3 
Me.  243  ;  JVeale  v.  Vestry  of  St.  Paul's  Church,  8  Gill.  (Md.) 
116  ;  Attorney-General  v.  Clergy  Soc,  8  Rich.  (S.  C.)  Eq.  190  ; 
Atwater  v.  Woodbridge,  6  Conn.  223  ;  State  v.  Trustees  of  Town- 
ship, 7  Ohio  St.  58 ;  M.  E.  Church  v.  Sherman,  36  Wis.  404 ; 
Kulinski  v.  Dambroioski,  29  id.  109. 

A  religious  society  of  the  Presbyterian  denomination,  organ- 
ized under  the  general  statute  of  New  Jersey,  incorporating 
religious  societies,  is  a  three-fold  body,  composed  of :  1.  The 
congregation  that  usually  meets  together  for  religious  worship 
and  instruction.  2.  The  church,  strictly  so  called,  composed  of 
those  entitled  to  full  church  privileges.  3.  The  trustees  or  corpo- 
ration. The  congregation  are  the  substantial  beneficial  owners  of 
the  church  property,  and  the  trustees  the  legal  instruments  to  exe- 
cute their  will.  Worrell  v.  First  Presbyterian  Church,  23  N.  J. 
Eq.  96.  In  the  Dutch  Reformed  Church,  under  the  same  statute, 
the  civil  office  of  trustee  grows  out  of  the  ecclesiastical  office  of 
minister,  elder  or  deacon.  Each  of  these  officers,  properly  called 
and  instituted,  is,  virtute  officii,  a  trustee,  and  must  necessarily 
remain  such  as  long  as  his  ecclesiastical  office  continues. 
Doremus  v.  Butch  Reformed  Church,  3  N.  J.  Eq.  (2  Green)  332. 
All  disputes,  as  to  the  validity  of  elections,  the  appointment  or 
call  of  elders  and  deacons,  etc.,  must  be  referred  to  the  church 
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judicatory  to  which  the  congregation  is  subordinate.  Den  v. 
Bolton,  12  IN".  J.  L.  (7  Halst.)  206. 

Churches  are  not  corporate  bodies  under  the  laws  of  Massa- 
chusetts, though  religious  societies  may  be.  And  the  distinction 
between  a  "  church  "  and  a  "  society,"  among  those  christians 
whose  polity  is  congregational  or  independent,  lies  in  the  fact 
that  the  church  comprises  those  who  are  associated  together,  not 
only  for  the  purpose  of  maintaining  christian  worship,  but 
christian  sacraments  as  well.    Silsbury  v.  Barloio,  16  Gray,  329. 

In  this  country,  the  legal  tribunals  of  the  State  have  no  juris- 
diction over  the  church  or  the  members  thereof,  as  such.  Bap- 
tist Church  v.  Hartford,  3  Paige,  296  ;  Sawer  v.  Cipperly,  7  id. 
281. 

When  a  civil  right  depends  upon  an  ecclesiastical  matter,  it  is 
the  civil  court,  and  not  the  ecclesiastical,  which  is  to  decide  ; 
but  the  civil  tribunal  tries  the  civil  right,  and  no  more,  taking 
the  ecclesiastical  decisions  out  of  which  the  civil  right  arises  as 
it  finds  them.  Harmon  v.  Dreher,  1  Speers'  (S.  C.)  Eq.  87 ; 
Chase  v.  Cheney,  10  Am.  Law  Reg.  (N.  S.)  295  ;  S.  C,  58  111.  509; 
11  Am.  Rep.  95 ;  Watson  v.  Jones,  13  Wall.  679,  733 ;  German 
Reformed  Church  v.  Seibert,  3  Penn.  St.  291 ;  McGinnis  v. 
Watson,  41  id.  9  ;  Connit  v.  E.  P.  D.  C.  of  New  Prospect,  4 
Lans.  339  ;  S.  C.  affirmed,  54  N.  Y.  (9  Sick.)  551  ;  Lucas  v.  Case, 
9  Bush  (Ky.),  297 ;  see  Hosea  v.  Jacobs,  98  Mass.  65.  It  is  not 
the  province  of  courts  of  justice  to  decide  or  to  inquire  what 
system  of  religious  faith  is  most  consistent,  or  what  religious 
doctrines  are  true  or  what  are  false,  in  any  case.  And  it  seldom 
becomes  necessary  for  courts  to  discuss  or  to  examine  the  creeds, 
or  confessions  or  systems  of  faith  of  the  different  religious  sects, 
in  determining  questions  of  law,  except  in  cases  where  they  are 
called  upon  to  see  that  a  trust  or  charity  is  administered  accord- 
ing to  the  intention  of  the  original  founders.  Hale  v.  Everett, 
53  N.  H.  9 ;  S.  C,  16  Am.  Rep.  82  ;  see  Sawyer  v.  Sipperly,  7 
Paige,  281 ;  Baptist  Church  v.  Hartford;,  3  id.  296  ;  Grimes  v. 
Harman,  35  Ind.  198;  State  v.  Farris,  45  Mo.  183;  Kiso^s 
Appeal,  62  Penn.  St.  428 ;  Henderson  v.  Hunter,  59  id.  335  ; 
Feizel  v.  Trustees,  etc.,  9  Kans.  592;  McKinney  v.  Griggs,  .5 
Bush  (Ky.),  401.  And,  of  course,  the  civil  courts  will  not  inter- 
fere to  compel  an  individual  to  attend  worship  at  any  place,  nor 
to  remain  connected  with  any  church,  nor  to  receive  any  one  as 
his  pastor.    Feizel  v.  Trustees,  etc.,  9  Kans.  592. 
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§  2.  Member  ship.  To  constitute  a  member  of  any  church,  it 
is  held,  that  there  must  be  a  profession  of  its  faith,  and  a  sub- 
mission to  its  government.  Lucas  v.  Case,  9  Bush  (Ky.),  297  ; 
Gioesbeeck  v.  D'unscomb,  41  How.  (N.  Y.)  302  And  a  person  who 
withdraws  from  a  church  does  not  continue  a  member  thereof, 
simply  because  he  holds  the  same  religious  faith  and  tenets 
with  the  members  of  that  church.  Den  v.  Bolton,  12  N.  J.  L. 
(7  Halst.)  206.  A  church  has  power  to  adopt  its  own  rules  for 
admission  and  discipline,  and  to  administer  them  in  its  own 
way ;  and  when,  according  to  its  rules  and  discipline,  a  member 
is  convicted  of  a  moral  delinquency,  and  is  expelled,  the  courts 
have  no  control  in  the  matter,  and  a  mandamus  will  not  lie  to 
reinstate  the  expelled  member.  People  v.  The  German,  etc., 
Church  of  Buffalo,  53  N.  Y.  (8  Sick.)  103  ;  see  S.  C.  below,  3 
Lans.  434  ;  German  Reformed  Church  v.  Seibert,  3  Penn.  St.  282. 
But  where  a  member  of  a  religious  association,  organized  upon 
the  basis  of  community  of  property,  shows  that  he  has  been 
wrongfully  excluded  from  membership,  and  from  the  enjoyment 
of  the  property  in  common  with  them,  a  court  of  equity  may 
entertain  jurisdiction  for  an  accounting  and  payment  to  the 
injured  party  of  his  share  of  the  assets.  Nachtrieb  v.  Harmony 
Settlement,  3  Wall.  Jr.  66. 

Words  written  or  spoken  in  the  regular  course  of  church  dis- 
cipline, or  before  a  tribunal  of  a  religious  society,  to  or  of  mem- 
bers of  the  church  or  society,  are,  as  among  the  members  them- 
selves, privileged  communications,  and  are  not  actionable,  with- 
out express  malice.  Lucas  v.  Case,  9  Bush  (Ky.),  297  ;  and  see 
Farnsworth  v.  Storrs,  5  Cush.  412. 

§  3.  Corporate  property.  By  the  common  law,  the  church  of 
England,  in  its  aggregate  description,  is  not  deemed  a  corpora- 
tion, and  cannot  receive  a  donation,  eo  nomine;  but  a  grant  to  a 
church  of  a  particular  place  is  good  by  that  law,  and  vests  the 
fee  in  the  person  and  his  successors.  Pawlet  v.  Clark,  9  Cranch, 
292.  The  religious  establishment  of  England  was  adopted  by 
the  colony  of  Virginia,  and  also  the  common  law  on  that  sub- 
ject, so  far  as  it  was  applicable  to  the  circumstances  of  the 
colony.  Terrett  v.  Taylor,  9  id.  43.  And  lands  vested  in  the 
Episcopal  church,  by  virtue  of  the  common  law  and  statutes  of 
Virginia,  are  held  to  be  in  abeyance  during  a  vacancy  in  the 
ministry  (ib.) ;  and  so  of  all  parsonage  lands  by  the  common 
law.  Jewett  v.  Burroughs,  15  Mass.  464 ;  Weston  v.  Hunt,  2 
id.  500 ;  Brown  v.  Porter,  10  id.  93.     The  power  of  the  legisla- 
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ture  of  Virginia  to  order  the  glebe  lands  to  be  sold,  and  the 
money  applied  to  the  use  of  the  poor,  has  been  asserted  and 
sustained.  Turpln  v.  Locket,  6  Call  (Va.),  113  ;  Selden  v.  Over- 
seers of  the  Poor,  11  Leigh  (Va.),  127. 

In  New  Jersey  it  is  held,  that,  in  order  to  vest  the  pastor 
with  the  ordinary  rights  in  the  temporalities  pertaining  to  his 
office,  the  congregation,  need  not  be  incorporated,  nor  need  the 
title  to  the  church  be  vested  in  hem.  Lynd  v.  Menzies,  33  K". 
J.  L.  162.  A  minister  of  the  Protestant  Episcopal  church  has 
either  the  possession  of  the  church  edifice,  or  the  right,  in  the 
nature  of  an  easement,  to  enter  therein,  on  all  occasions  set  apart 
in  the  parish  for  divine  service.  A  substantial  interference  with 
this  right  will  warrant  an  action  at  law  for  damages.  lb. 

In  Massachusetts,  the  body  of  communicants  gathered  into 
church  order,  according  to  established  usage,  in  any  town, 
parish,  precinct  or  religious  society,  established  according  to 
law,  and  actually  connected  and  associated  therewith,  for  relig- 
ious purposes,  for  the  time  being,  is  to  be  regarded  as  the  church 
of  such  society,  as  to  all  questions  of  property  depending  upon 
that  relation.  Stebbins  v.  Jennings,  10  Pick.  171  ;  Baker  v. 
.Fates,  16  Mass.  503  ;  and  see  Silsby  v.  Barlow,  16  Gray,  329. 
And  a  deed  of  land  to  a  religious  society,  although  unincor- 
porated, vests  a  valid  title  in  the  grantees  as  a  body,  and  does 
not  create  a  tenancy  in  common  among  the  individuals  who 
compose  the  society.  Hamblett  v.  Bennett,  6  Allen,  140 ;  and 
see  People  v.  Fulton,  11  N.  Y.  (1  Kern.)  94  ;  Cooper  v.  Trustees, 
etc.,  32  Barb.  222;  but  see  Bundy  v.  Blrdsall,  29  id.  31. 
Parishioners  have,  individually,  no  right  or  title  to  glebe  lands. 
They  are  the  property  of  the  parish  in  its  aggregate  capacity, 
and  when  sold  the  proceeds  become  parochial  property,  to  be 
disposed  of  for  parochial  purposes  by  the  vestry,  who  are  the 
legal  agents  of  the  parish.    Mason  v.  Muncaster,  9  Wheat.  468. 

The  power  of  a  religious  society  to  mortgage  its  personal 
property  to  secure  its  debts  is  held  to  be  a  common-law  inci- 
dent of  its  corporate  existence.  Walrath  v.  Campbell,  28  Mich. 
111. 

What  property,  and  how  it,  may  be  acquired  by  religious  soci- 
eties, as  well  as  their  right  to  control  and  dispose  of  the  same, 
are  matters  almost  exclusively  regulated  by  the  statutes  of  incor- 
poration in  the  different  States,  and  the  statute  of  the  particular 
State  should  be  consulted.  There  is,  however,  one  principle 
said  to  be  common  to  the  trustees  of  all  incorporated  churches. 
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They  have  the  possession  and  custody  of  the  temporalities  of 
the  church.  They  are  considered  mrtute  officii,  entitled  to  the 
possession,  and  are  lawfully  seized  of  the  grounds,  buildings 
and  other  property  belonging  to  the  church.  Though  they  hold 
the  church  property  in  trust  for  the  congregation,  still  it  is  their 
possession,  and  the  courts  are  bound  to  protect  them  against 
every  irregular  and  unlawful  intrusion  made  against  their  will, 
whether  by  the  pastor,  members  of  the  congregation  or  by 
strangers.  German,  etc.,  Cong.  v.  Pressler,  17  La.  Ann.  127; 
see  North  Baptist  Church  v.  Parker,  36  Barb.  171  ;  German 
Reformed  Church  v.  Busche,  5  Sandf.  (N.  Y.)  666.  As  it  re- 
gards controversies  in  the  civil  courts  concerning  the  property 
rights  of  such  societies,  it  is  held,  that  where  property  is  de- 
voted to  a  specific  doctrine,  the  court  will,  when  necessary  to 
protect  the  trust  to  which  the  property  has  been  devoted,  inquire 
into  the  religious  faith  or  practice  of  the  parties  claiming  its 
use  or  control,  and  will  see  that  it  shall  not  be  diverted  from 
that  trust.  Watson  v.  Jones,  13  Wall.  6S0.  And  if  the  prop- 
erty was  acquired  in  the  ordinary  way  of  purchase  or  gift,  for 
the  use  of  a  religious  society,  the  court  will  inquire  who  consti- 
tute that  society,  or  its  legitimate  successors,  and  award  to  them 
the  use  of  the  property.    lb.;  and  see  ante,  254,  §  1. 

§  4.  Contracts.  It  is  held  that  where  a  religious  society  is  a 
corporation  aggregate,  and  has  a  board  of  trustees  to  manage 
its  affairs,  such  society  can  contract  only  through  the  aggregate 
body  by  vote,  or  through  the  board  of  trustees  by  vote,  or 
through  an  agent  authorized  by  vote  of  one  body  or  the  other, 
or  both.  M.  E.  Church  v.  Sherman,  36  Wis.  404 ;  see  Constant 
v.  The  Rector,  etc.,  of  St.  Albans  Church,  4  Daly,  305 ;  People 
v.  Church  of  the  Atonement,  48  Barb.  603  ;  Baptist  Congrega- 
tion v.  Scannel,  3  Grant's  (Penn.)  Cas.  48  ;  Miller  v.  Church,  4 
Phil.  (Penn.)  48.  A  contract  with  the  trustees  de facto  of  a  re- 
ligious corporation,  who  are  in  the  actual  possession  of  the 
church  and  all  the  temporalities  of  the  church,  made  by  a  per- 
son without  knowledge  of  an  illegality  in  their  election,  is  bind- 
ing upon  the  corporation,  and  will  be  enforced,  although  after- 
ward such  election  is  adjudged  to  have  been  illegal.  Ebaugh 
v.  The  German  Reformed  Church,  3  E.  D.  Smith  (N.  Y.),  60 ; 
see  Presbyterian  Society  v.  Smithers,  12  Ohio  St.  248.  A  con- 
tract to  pay  an  annual  salary  to  the  pastor  of  a  church,  so  long 
as  he  should  continue  to  officiate  as  such  pastor,  is  valid  in  law, 
and  can  be  dissolved  only  by  mutual  consent.     First  Religious 
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Society  in  Whitestown  v.  Stone,  7  Johns.  112 ;  see  Connitt  v.  Re* 
formed  Church,  54  N.  Y.  (9  Sick.)  551. 

A  church  accepting  the  services  of  a  sexton  is  liable  to  him 
therefor.  St.  Patrick's  Church  v.  Abst,  76  111.  252.  And  the 
fact  that  another  party  agreed  to  contribute  half  his  annual 
salary  will  not  defeat  his  recovery  of  the  whole  from  the  church 
employing  him.  lb.  But  the  allowance  of  a  claim  for  services 
as  sexton,  where  the  evidence  clearly  showed  that  the  perform- 
ance of  the  duty  was  voluntary,  and  that  it  was  supposed  on 
both  sides  that  his  service  was  something  he  was  spontaneously 
giving,  from  a  desire  to  promote  a  cause  he  had  at  heart,  and 
not  with  any  intent  to  get  money,  was  held  erroneous.  St. 
Jude1  s  Church  v.  Denberg,  31  Mich.  287.  So  church  music  in 
small  country  villages  or  hamlets  being  usually  gratuitous,  the 
mere  fact  that  one  sings  in  a  choir,  or  plays  on  an  instrument  as 
an  accompaniment,  on  occasions  of  church  service  on  the  Sab- 
bath, raises  no  implication  of  pecuniary  liability  against  the 
corporate  body.  Such  service  will  be  presumed  to  have  been 
gratuitous.  Van  Buren  v.  Reformed  Church  of  Gansewort,  62 
Barb.  495.  And  to  authorize  a  recovery  for  services  as  an  or- 
ganist, it  must  be  clearly  proved  that  there  was  an  actual  em- 
ployment of  the  plaintiff  by  the  defendant,  and  a  promise, 
binding  on  the  corporate  body,  to  pay  the  plaintiff  for  the  ser- 
vice, lb. 

The  civil  courts  have  jurisdiction  over  the  contract  between  a 
particular  congregation  and  its  minister,  for  the  services  of  the 
latter,  during  the  continuance  of  the  ecclesiastical  relation  only  ; 
and  the  dissolution  of  this  relation  by  the  proper  ecclesiastical 
authorities  must  be  regarded  as  conclusive.  Connitt  v.  Re- 
formed, etc.,  Church,  4  Lans.  339 ;  S.  C.  affirmed,  54  N.  Y. 
(9  Sick.)  551 ;  see  ante,  254,  §  1. 

§  5.  Interest  of  pew  owner.  In  England,  the  right  to  a  pew  in 
a  church  is  obtained  by  a  faculty  or  grant  from  the  ordinary,  or 
by  allotment  by  the  minister  or  churchwardens,  or  by  prescrip- 
tion. In  the  last  case  the  right  is  appurtenant  to  a  dwelling- 
house,  and  in  the  others  it  is  merely  personal  and  not  transfer- 
able or  descendible.  Stocks  v.  Booth,  1  T.  K.  428 ;  Church  v. 
Wells'  Executors,  24  Penn.  St.  249.  In  Pennsylvania,  pews  are 
considered  personal  property.  lb.  But,  generally,  in  the  absence 
of  a  statute,  declaring  them  real  or  personal  estate,  pews  are 
regarded  as  partaking  of  the  nature  of  realty.  See  Kimball  v. 
Rowley,  24  Pick.  347 ;  Hodges  v.   Green,  28  Vt.  358 ;  Baptist 
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Church  v.  Bigelow,  16  Wend.  23  ;  Succession  of  Gamble,  23  La. 
Ann.  9  ;  St.  Pauls  Church  v.  Ford,  34  Barb.  16.  In  the  ordi- 
nary cases  of  meeting-houses  or  churches,  built  by  incorpora- 
tions, under  the  statute,  the  pew-holders  have  only  a  right  of 
occupancy  in  their  seats,  subject  to  the  superior  rights  of  the 
society  owning  the  pew.  Perrin  v.  Granger,  33  Vt.  101  ;  Sohitr 
v.  Trinity  Church,  109  Mass.  1.  And  if  the  building  is  taken 
down  or  destroyed,  the  right  of  occupancy  is  gone.  Abernethy 
v.  Society  of  the  Church  of  the  Puritans,  3  Daly  (N.  Y.),  1 ; 
Heeney  v.  St.  Peter's  Church,  2  Edw.  Ch.  608.  The  owner  or 
holder  of  a  pew  may  bring  trespass  if  he  is  disturbed  in  the  pos- 
session {Shaw  v.  Beveridge,  3  Hill  [N.  Y.],  26),  even  against  the 
society  or  person  in  whom  the  title  to  the  land  and  building  is 
vested.  OHear  v.  Be  Goesbriand,  33  Vt.  593.  But  he  cannot 
maintain  trespass  for  the  mere  breaking  and  entry  of  the  meet- 
ing-house in  which  his  pew  is  situated.  Howe  v.  Stevens,  47  Vt. 
262. 

The  trustees  of  a  church  will  not  be  enjoined,  at  the  suit  of  a 
pew  owner,  from  pulling  down  and  rebuilding  an  old  church 
which  has  become  dilapidated.  Heeney  v.  St.  Peter's  Church, 
2  Edw.  Ch.  608.  But,  unless  the  building,  at  the  time  it  is  torn 
down,  is  not  only  unfit  for  public  worship,  but  is  so  old  and  ruin- 
ous as  to  render  its  entire  demolition  necessary,  a  pew-holder  is 
entitled  to  indemnity  for  the  destruction  of  his  pew.  Gorton  v. 
Hadsell,  9  Cush.  508. 

Owners  of  tombs  in  the  church  edifice  of  a  religious  body  have 
likewise  no  title  in  the  land,  but  merely  an  interest  in  the  struc- 
tures and  in  their  proper  use,  and  they  cannot  prevent  a  sale  of 
the  land  and  building  by  the  society,  nor  the  removal  of  the 
remains  from  the  tombs,  when  such  removal,  in  other  respects, 
is  conducted  according  to  law.  Sohier  v.  Trinity  Church,  109 
Mass.  1 ;  see  Cemeteries,  ante,  128-130. 

§  6.  Subscriptions.  It  is  now  well  settled  that  voluntary  sub- 
scriptions for  charitable,  educational  or  other  similar  objects,  are 
valid  and  binding  in  law.  See  Christian  College  v.  Nandley,  49 
Cal.  347 ;  Williams  College  v.  Danforth,  12  Pick.  541 ;  Pitt  v. 
Gruth,  49  Mo.  74.  The  implied  undertaking  of  the  promisee,  to 
hold  and  appropriate  the  funds  subscribed,  in  conformity  with 
the  terms  and  objects  of  the  subscription,  is  held  a  sufficient  legal 
consideration,  if  there  were  no  other,  for  the  promise  of  the  sub- 
scriber. Ladies'1  Collegiate  Institutes.  French,  16  Gray,  196; 
and  see  Methodist,   etc.,   Church  v.  Garvey,  53  111.  401 ;  North 
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Ecclesiastical  Soc.  v.  Matson,  36  Conn.  26.  A  subscriber  to  an 
agreement  to  pay  for  the  erection  of  a  new  church  is,  therefore, 
liable  on  his  promise  contained  in  the  subscription  paper,  to  the 
payees  therein  named.  Caul  v.  Gibson,  3  Penn.  St.  416.  And 
where  a  party  earnestly  encourages  a  congregation  to  go  on  and 
build  a  church  in  a  specified  locality,  and  promises  a  subscrip- 
tion or  gift  of  a  certain  amount,  and  the  congregation  builds  the 
church  accordingly,  it  can  maintain  an  action  on  the  promise. 
Ryerss  v.  Congregation  of  Blossburg',  32  Penn.  St.  114.  And  it 
is  not  competent  for  a  subscriber  to  a  building  fund  of  a  religious 
association  to  prove,  in  an  action  on  his  subscription,  that  he 
signed  the  subscription  paper  merely  upon  the  assurance  of  the 
agent,  who  presented  it  to  him,  that  he  wanted  his  signature  to 
influence  others  to  sign,  and  that  he  should  never  be  called  upon 
to  pay  the  amount  subscribed  by  him.  Blodgett  v.  Merrill,  20 
Vt.  509.  Even  if  such  contemplated  fraud  would  have  the  effect 
to  release  subsequent  subscribers,  the  defendant,  who  was  party 
to  the  fraud,  could  claim  no  benefit  from  it.  lb. 

A  subscription  made  at  the  formation  of  a  religious  society, 
with  a  view  to  a  future  incorporation,  is  binding,  and  the  corpo- 
ration when  organized  can  sustain  an  action  upon  it.  Willard 
v.  Trustees,  etc.,  66  111.  55  ;  Reformed  Church  v.  Brown,  17  How. 
287;  S.  C,  29  Barb.  335  ;  S.  C.  affirmed,  24  How.  76;  S.  C,  4 
Abb.  Ct.  App.  (N.  Y.)  31.  And  a  notice  to  the  trustees,  after 
organization,  that  the  subscriber  will  not  pay  his  subscription, 
made  before  the  incorporation,  unless  a  certain  person  is  excluded 
from  speaking  in  a  church,  while  the  proffered  donation  appears 
at  the  head  of  the  list  as  an  unconditional  subscription,  is  not 
sufficient  to  release  the  subscriber  from  liability.  Snell  v.  Trus- 
tees of  M.  E.  Church  of  Clinton,  58  111.  290. 

In  an  action  to  recover  a  subscription  to  a  religious  society  for 
the  purpose  of  establishing  a  school,  where  it  was  alleged  that 
the  same  was  due,  and  that  expenses  had  been  incurred  on  the 
faith  of  its  payment,  it  was  held  that  sufficient  consideration  was 
shown  to  support  the  promise,  and  that  the  location  of  the  school 
was  not  a  condition  precedent  to  the  payment  of  the  subscription. 
Northwestern  Conference  v.  Myers,  36  Ind.  375  ;  see  ante,  vol. 
1,  104,  105. 

§  7.  Effect  of  theological  division  on  property  rights.  Those 
having  control  of  church  property,  under  a  particular  church 
organization,  have  no  power  to  transfer  it  to  a  different  sect  or 
denomination,  or  to  divert  it  from  the  purposes  for  which  it  was 
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dedicated,  when  in  violation  of  the  fundamental  law  upon  which 
the  organization  is  based.  Hale  v.  Everett,  53  N.  H.  9  ;  S.  C, 
16  Am.  Rep.  82;  Kinkead  v.  McKee,  9  Bush  (Ky.),  535; 
Schnorr's  Appeal,  67  Penn.  St.  138;  S.  C,  5  Am.  Rep.  415. 
And  in  case  of  the  division  of  a  religious  corporation,  the  title 
to  the  church  property  will  remain  with  those  who  retain  their 
connection  with,  and  continue  to  conform  to,  the  usages  and 
discipline  of  the  organization  with  which  they  have  been  before 
connected,  although  they  may  constitute  only  a  minority.  lb.; 
Winebrenner  v.  Colder,  43  Penn.  St.  244 ;  Schnorf  s  Appeal, 
67  id.  138 ;  S.  C,  5  Am.  Rep.  415  ;  Ass.  Reformed  Church  v. 
Theological  Seminary,  4  N.  J.  Eq.  77 ;  M.  E.  Church  v.  Wood, 
5  Ohio,  283 ;  Ferraria  v.  Vasconcelles,  23  111.  456 ;  Lewis  v. 
Watson,  4  Bush  (Ky.),  228;  Bouldin  v.  Alexander,  15  Wall. 
131 ;  and  see  Berryman  v.  Bees,  11  B.  Mon.  (Ky.)  287 ;  Scott  v. 
Curie,  9  id.  17 ;  Harrison  v.  Hoyle,  24  Ohio  St.  254  ;  Baker  v. 
Fales,  16  Mass.  488.  But  it  has  been  held,  that  where  the  mem- 
bers of  a  religious  corporation  divide,  and  both  parties  continue 
to  adhere  to  the  tenets  and  discipline  of  the  denomination,  so 
that  the  administration  of  the  church  property  by  either-  would 
be  an  execution  of  any  trust  upon  which  it  may  have  been  given, 
the  property  should  be  shared  between  them,  in  proportion  to 
their  numbers  at  the  time  of  division.  Niccolls  v.  Rugg,  47  111. 
47 ;  and  see  State  v.  Farris,  45  Mo.  183 ;  Gartin  v.  Penick,  5 
Bush  (Ky.),  110;  Brooks  v.  Shacklett,  13  Gratt.  (Va.)  301;  Smith 
v.  Swormstedt,  16  How.  (IT.  S.)  288.  A  majority  of  the  corpora- 
tors of  a  religious  society  may  change  their  form  of  church  gov- 
ernment, and  pass  from  a  Congregational  church  to  an  organiz- 
ation in  connection  with  a  Presbyterian  body.  Parish  of  Bell- 
port  v.  Tooker,  29  Barb.  256 ;  S.  C  affirmed,  21  N.  Y.  (7  Smith) 
267.  Or  the  majority  may  change  the  name  from  "  The  Reformed 
Protestant  Dutch  Church"  to  that  of  "The  First  Congregational 
Church,  etc."  Walkins  v.  Wilcox,  4  Hun,  220;  S.  C,  6  N.  Y. 
S.  C.  (T.  &  C.)  539.  But  see  Hale  v.  Everett,  53  N.  H.  9  ;  S.  C, 
16  Am.  Rep.  82,  in  which  the  rights  of  a  minority  of  a  congrega- 
tion are  very  fully  discussed,  as  well  as  maintained  by  injunc- 
tion. See,  also,  First  Const.  Presb.  Church  v.  Cong.  Soc,  23 
Iowa,  567  ;  Kinkead  v.  McKee,  9  Bush  (Ky.),  535.  If  a  German 
Reformed  Congregation  joins  an  Evangelical  Lutheran  Congre- 
gation, and  they  together  build  a  church  in  pursuance  of  articles 
of  association,  by  which  "divine  service"  only  should  be  held 
in  the  church,  and  if,  for  twenty  years,  no  other  than  meetings 
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for  public  worship  or  preaching  the  gospel  are  held  therein, 
there  being  no  Sunday  schools  in  the  neighborhood  when  the 
church  was  built,  an  injunction  may  be  obtained  by  one  of  the 
congregations  to  restrain  the  other  from  holding  Sunday  schools 
in  such  church.  Gass's  Appeal,  73  Penn.  St.  39  ;  S.  C,  13  Am. 
Rep.  726. 

Where  a  church  has  a  complete  legal  existence,  self-govern- 
ing in  character,  and  while  thus  independent  acquires  a  convey- 
ance of  lands,  and  afterward,  by  a  majority  vote  of  the  church, 
connects  and  disconnects  itself  with  several  synods  successively, 
always  maintaining  and  observing  the  doctrines,  tenets  and 
symbols  of  the  original  church,  and  there  is  a  clear  preponder- 
ance of  testimony  that,  under  the  laws,  usages  and  customs  of 
that  church,  it  is  competent  for  a  majority  of  the  members  to 
sever  the  connection  with  the  synod  at  any  time,  such  a  majority 
loses  none  of  its  rights  in  the  property  of  the  church  by  so  doing. 
Lawson  v.  Kolbenson,  61  111.  405 ;  and  see  Lutheran  Cong.  v. 
St.  MichaeVs  Church,  48  Penn.  St.  20. 

In  case  of  a  devise  to  a  church  which  is  claimed  by  two  socie- 
ties, it  is  the  duty  of  the  court  to  decide  in  favor  of  those, 
whether  a  majority  or  a  minority  of  the  congregation,  who  are 
adhering  to  the  ecclesiastical  government  of  the  church  which 
was  in  operation  at  the  time  the  trust  was  declared.  Trustees 
v.  Sturgeon,  9  Penn.  St.  321. 

§  8.  Powers  of  secular  officers.  A  religious  society  has  a  right 
to  prescribe  such  rules  as  they  may  think  proper  for  preserving 
order,  when  met  for  public  worship,  and  may  use  necessary 
force  to  remove  a  person  willfully  violating  such  rules.  McLain 
v.  Matlock,  7  Ind.  525 ;  Beckett  v.  Lawrence,  7  Abb.  N.  S.  (N. 
Y.)  403.  And  a  regularly  constituted  church  officer,  acting  in 
good  faith,  will  be  protected  by  law.  Lucas  v.  Case,  9  Bush 
(Ky.),  297.  A  sexton,  charged  with  the  duty  of  conducting  fu- 
nerals in  a  church  building,  may  lawfully  remove  therefrom  an 
undertaker,  who,  after  being  warned  to  desist  and  leave,  persists 
in  conducting  a  funeral  there  in  violation  of  rules  prescribed  by 
the  authorities  of  the  church  to  prevent  interference  with  other 
religious  exercises.  Commonwealth  v.  Dougherty,  107  Mass. 
243.  Whether  or  not  the  devotional  singing,  which  forms  a  part 
of  the  public  worship  of  the  particular  religious  society,  shall 
be  accompanied  by  instrumental  music,  is  to  be  determined  by 
those  who  administer  the  discipline  of  such  church.  Tartar  v. 
Glbbs,  24  Md.  323. 
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The  trustees  of  a  religious  corporation  can  alone  bind  the 
corporate  body,  and  to  execute  this  power  they  must  meet  as  a 
board,  so  that  they  may  hear  each  other's  views,  deliberate  and 
decide.  The  separate  action  of  the  trustees  individually,  with- 
out meeting  and  consulting  together  as  a  board,  even  though  a 
majority  in  number  should  agree  upon  a  certain  act,  is  not  bind- 
ing upon  the  corporation,  and  does  not  and  cannot  of  itself 
create  a  corporate  liability.  Cammeyer  v.  United,  etc.,  Churches, 
2  Sandf.  Ch.  229  ;  Constant  v.  Sector,  etc.,  of  St.  Albart  s  Church, 
4  Daly  (N.  Y.),  305  ;  see  Kulinski  v.  Dambrowski,  29  Wis.  109  ; 
Dennison  v.  Austin*  15  id.  334.  As  to  the  relative  duties  and 
powers  of  trustees  and  church  sessions  in  Presbyterian  churches, 
see  Matter  of  Church,  7  Phil.  (Penn.)  310 ;  S.  C,  3  Brewst.  277. 

The  deacons  of  an  unincorporated  religious  society,  who  are 
ex  officio  agents  for  the  management  and  control  of  its  property 
and  effects,  cannot  be  held  personally  liable  on  a  contract  made 
by  other  agents  of  the  society,  unless  it  be  shown  that  the  former 
participated  in  the  appointment  of  the  latter,  or  in  some  way 
ratified  such  contract.  Devoss  v.  Gray,  22  Ohio  St.  159 ;  see 
Winship  v.  Smith,  61  Me.  118.  And  where  the  trustees  of 
a  religious  corporation  make  expenditures  and  disbursements  in 
good  faith,  for  the  erection  of  a  church  building,  even  though 
such  expenditures  may  exceed  the  amount  of  the  trust,  if  it 
appears  that  they  have  acted  with  reasonable  prudence,  they 
should  be  reimbursed,  and  the  amount  so  paid  charged  upon  the 
trust  estate.  Bradbury  v.  Birchmore,  111  Mass.  569.  A  relig- 
ious corporation  may,  by  its  constitution,  limit  the  amount  of 
debt  which  its  trustees  may  create,  without  the  vote  or  sanction 
of  the  society.  Wyncoop  v.  Cong.  Soc.  of  Bellevue,  10  Iowa, 
185 ;  see  Miller  v.  Church,  4  Phil.  (Penn.)  48. 

A  member  of  a  Congregational  church,  who  is  elected  its 
treasurer,  to  receive  and  invest,  in  his  individual  name,  the  funds 
of  the  church,  and  who  does  so  invest  them,  holds  the  funds  as 
a  trustee  for  the  church,  and  is  subject,  as  such  trustee,  to  the 
jurisdiction  of  a  court  of  equity.  Weld  v.  May,  9  Cush. 
(Mass.)  181. 

§  9.  Excommunication.  There  was  a  time  when  excommuni- 
cation was  attended  with  many  serious  temporal  inconveniences ; 
the  object  of  it,  being  excluded  from  the  society  of  all  christians, 
and  disabled  from  doing  any  act  required  to  be  done  by  one 
that  is  probus  et  legalis  homo.  He  could  not  serve  on  juries, 
nor  be  a  witness  in  any  court,  and,  which  is  still  more  serious, 
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lie  could  not  bring  an  action,  real  or  personal,  to  recover  lands 
or  money  due  to  him.  He  was  further  liable  to  the  writ  de 
excommunicato  capiendo,  by  which  the  sheriff  was  directed  to 
take  the  offender,  and  imprison  him  in  the  county  jail  until  he 
was  reconciled  to  the  church.  See  F.  N.  B.  62  ;  Barnabas  v. 
Traunter,  1  Vin.  Abr.  396 ;  3  Bl.  Com.  101  ;  Fitzgerald  v.  Robin- 
son, 17  Mass.  371.  But  in  this  country  and  in  this  age,  a  sentence 
of  excommunication,  even  if  pronounced  by  competent  author- 
ity, and  still  more,  if  possible,  when  pronounced  without 
authority,  is  incapable  of  impairing  or  affecting  a  man's  civil 
rights  (ib.),  and  is  not,  therefore,  a  cause  for  a  civil  action.  The 
civil  courts  may,  however,  inquire  whether  the  expulsion  was 
the  act  of  the  church  or  of  persons  who  were  not  the  church, 
and  who,  consequently,  had  no  right  to  excommunicate  any  one. 
Bouldin  v.  Alexander,  15  Wall.  131. 

Where  the  trustees  of  church  property  are  not  necessarily 
communing  members,  as  in  the  Baptist  church,  excommunica- 
tion from  communing  membership  does  not  disqualify  them, 
even  if  the  exclusion  be  rightful.  Ib. 

The  investigation  of  a  dispute  between  members  of  a  church, 
by  a  committee,  according  to  church  regulations,  though  applied 
for  by  both  parties,  and  attended  by  both,  can  have  no  effect  on 
their  legal  rights ;  and  the  award  of  the  committee  is  not  evi 
dence  in  a  court  of  law.     Tubbs  v.  Lynch,  4  Harr.  (Del.)  521. 
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CHAPTER  XLIII. 

COMMODATUM,  OR  LOAN  FOR  USE. 
ARTICLE  I. 

OF  THE   GENERAL    RULES   OF   LAW    RELATING   TO   A   LOAN"   FOR   USE. 

Section  1.  Nature  and  definition  of.  Commodatum  is  defined 
to  be  a  bailment,  or  loan  of  an  article,  for  a  certain  time,  to  be 
used  by  the  borrower,  without  paying  for  the  use.  2  Kent's 
Com.  573  ;  Booth  v.  Terrell,  16  Ga.  20.  It  is  called  commodatum, 
or  loan  for  use,  because  the  thing  loaned  is  to  be  restored  in 
specie.  Coggs  v.  Bernard,  2  Ld.  Raym.  909,  913.  And  in  this 
respect  the  bailment  is  distinguishable  from  a  muluum,  or  loan 
for  consumption,  where  the  thing  borrowed  is  only  to  be  returned 
in  kind.  Jones  on  Bailm.  64.  The  bailor  is  called  the  lender, 
and  the  bailee,  the  borrower. 

At  the  common  law,  the  contract  is  confined  to  the  loan  of 
goods  and  chattels,  and  it  does  not,  therefore,  include  the  loan 
of  a  building.  Williams  v.  Jones,  3  H.  &  C.  256  ;  S.  C.  affirmed, 
id.  602.  And  where  a  shed  was  loaned  for  a  mere  temporary 
use,  and  was  burned  through  the  negligence  of  the  borrower's 
servant,  the  borrower  was  held  not  liable,  as  the  loan  of  the  shed 
was  a  mere  license  to  use  it,  revocable  at  any  time.  lb.  Other 
essential  features  of  this  contract  are,  that  the  loan  must  be 
gratuitous  (Morris  v.  Lewis'  Ex'r,  33  Ala.  53) ;  the  thing  lent 
must  be  for  use,  and  for  the  use  of  the  borrower ;  and  the  identical 
property  lent  must  be  returned  to  the  lender  at  the  determina- 
tion of  the  bailment.  See  Hurd  v.  West,  7  Cow.  752  ;  Norton  v. 
Woodruff,  2  N.  Y.  (2  Comst.)  153.  The  use  of  the  property  may 
be  for  a  limited  time,  or  for  an  indefinite  time.  And  a  gratuitous 
loan  of  property  to  A  for  life,  to  be  delivered  at  his  death  to  B, 
is  not  an  attempt  to  create  an  estate  in  remainder  by  parol. 
Booth  v.  Terrell,  18  Ga.  570 ;  16  id.  20. 

The  contract  must,  of  course,  be  of  a  legal  nature,  or  it  is 
utterly  void.  It  may  be  entered  into  between  any  persons  who 
have  the  legal  capacity  to  contract;  and,  in  the  case  of  an  infant, 
the  contract  is  not  absolutely  void,  but  is  voidable  at  his  election. 
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A  married  woman  cannot,  at  common  law,  be  a  party  to  the 
contract,  without  the  consent  of  her  husband,  in  which  event  it 
binds  him,  but  not  her.  Story  on  Bailm.,  §  229  ;  see  Nichols  v. 
Edwards,  16  Pick.  62.  The  lender  need  not  be  the  absolue  pro- 
prietor of  the  thing  loaned.  Either  a  qualified  or  a  special, 
property  therein,  or  a  lawful  possession  thereof,  is  sufficient. 
And,  where  the  lender  has  a  special  property  in  a  thing,  he  may 
lend  it  to  the  general  owner  of  the  same  thing  for  a  particular  or 
temporary  use,  and  the  contract  of  loan  will  henceforth  arise. 
Roberts  v.  Wyatt,  2  Taunt.  268  ;  Story  on  Bailm.,  §  230.  See,  as 
to  transactions  held  to  be  loans  in  cases  depending  upon  a  pecu- 
liar state  of  facts,  Rankin  v.  Craft,  1  Heisk.  (Tenn.)  711 ;  Smith 
r.  Jones,  8  Ark.  109  ;  Hinson  v.  Hinson,  10  La.  Ann.  580  ;  Wil- 
liams v.  McGrade,  13  Minn.  174. 

A  gratuitous  lender  of  an  article  is  not  liable  for  an  injury 
resulting  to  the  borrower,  or  his  servant,  while  using  it,  from  its 
defective  state,  if  the  lender  was  not  aware  of  it.  McCarthy  v. 
Young,  6H.&N.  329  ;  9  W.  R.  439  ;  3  L.  T.  (N.  S.)  785.  But  a 
lender  of  a  chattel  is  responsible  for  defects  in  it,  with  reference 
to  the  use,  for  which  he  knows  that  the  loan  is  accepted,  of 
which  he  is  aware,  and  owing  to  which  directly  the  borrower  is 
injured.  Blackmore  v.  Bristol  and  Exeter  Railway  Co.,  8  Ell, 
&  Bl.  1035 ;  4  Jur.  (N.  S.)  657. 

§  2.  Duties  and  liabilities  of  the  borrower.  The  borrower  has 
a  right  to  use  the  thing  borrowed,  but  the  exercise  of  this  right 
is  strictly  confined  to  the  use  expressed  or  implied  in  the  par- 
ticular transaction.  Thus,  if  a  man  lends  another  a  horse  to  go 
westward,  or  for  a  month,  and  the  bailee  goes  northward,  or 
keeps  the  horse  above  a  month,  if  any  accident  happens  on  the 
northern  journey,  or  after  the  expiration  of  a  month,  the  bailee 
will  be  chargeable,  because  he  has  made  use  of  the  horse  con- 
trary to  the  trust  he  was  lent  under  ;  and  it  may  be,  if  the  horse 
had  been  used  no  otherwise  than  he  was  lent,  that  accident 
would  not  have  befallen  him.  Lord  Holt,  in  Coggs  v.  Bernard, 
2  Ld.  Raym.  909  ;  and  see  Wheelodcv.  Wheelwright,  5  Mass.  104; 
Cullen  v.  Lord,  39  Iowa,  302  ;  Be  Tollemere  v.  Fuller,  1  Const. 
(S.  C.)  117,  121  ;  Kennedy  v.  Ashcraft,  4  Bush  (Ky.),  530.  So, 
in  a  mere  gratuitous  loan  the  use  is  to  be  deemed  strictly  per- 
sonal, and  confined  to  the  borrower,  unless  the  circumstances 
under  which  it  was  made  indicated  a  different  intention.  Thus, 
if  the  thing  lent  be  a  horse,  it  would  ordinarily  be  presumed  that 
the  bailee  himself  was  alone  entitled  to  use  it.     See  Bringloe  v. 
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Mortice,  1  Mod.  210  ;  S.  C,  3  Salk.  271 ;  Scr anion  v.  Baxter,  4 
Sandf.  (N.Y.)  5, 8  ;  1  Story  on  Bailm.,  §  235.  Although  a  borrower 
has  no  special  property  in  the  thing  lent,  his  possession  is  held 
sufficient  to  enable  him  to  maintain  an  action  of  trespass  or 
trover  against  a  wrong-doer.  Little  v.  Fossett,  34  Me.  545; 
Magee  v.  Toland,  8  Port.  (Ala.)  37.  So  he  may  maintain  detinue 
against  a  mere  wrong-doer  for  its  recovery.  Stoker  v.  Terby,  11 
Ala.  221.  So,  if  goods  are  levied  upon  by  a  sheriff  who  delivers 
them  to  a  receiptor,  upon  his  undertaking  to  produce  them  on 
the  day  of  sale,  this  is  sufficient  to  enable  the  receiptor  to  main- 
tain an  action  against  one  who  wrongfully  deprives  him  of  such 
possession.  Cox  v.  Easeley,  11  Ala.  362.  And  where  a  bailee 
received  a  horse  from  the  owner,  with  the  understanding  that  he 
might  use  him,  and,  if  satisfied  with  him,  that  he  might  purchase 
him,  it  was  held  that  the  bailee  had  a  sufficient  right  of  property 
in  the  horse  to  maintain  an  action  against  a  party,  to  whom  he 
had  let  the  horse,  for  injuries  resulting  from  overdriving.  Har- 
rison v.  Marshall,  4  E.  D.  Smith  (N.  Y.),  271.  But  a  loan  of 
property,  on  condition  that  it  shall  be  turned  into  a  sale  if  cer- 
tain payments  are  made,  does  not  subject  the  property,  in  the 
hands  of  the  bailee,  to  levy  for  his  debts.  Clark  v.  Jack,  7 
Watts  (Penn.),  375. 

An  action  of  trespass  or  trover  will  lie,  in  favor  of  the  lender, 
against  a  stranger  who  has  obtained  a  wrongful  possession,  or 
has  wrongfully  converted  the  thing  loaned.  Booth  v.  Terrell, 
16  Gra.  20  ;  see  Heacock  v.  Walker,  1  Tyler,  338. 

It  is  the  duty  of  the  borrower  to  take  proper  care  of  the 
thing  borrowed,  and  he  is  responsible  for  injury  arising  to  the 
property  borrowed,  from  the  slightest  neglect  on  his  part. 
Scranton  v.  Baxter,  4  Sandf.  (N.  Y.)  5  ;  Wood  v.  McClure,  7  Ind. 
155  ;  Green  v.  Hotting  sworth,  5  Dana  (Ky.),  173  ;  Hoss  v.  Clark, 
27  Mo.  549  ;  Eastman  v.  Sanborn,  3  Allen,  594 ;  Howard  v.  Bab- 
cock,  21  111.  259 ;  Fortune  v.  Harris,  6  Jones  (N.  C),  532.  He 
may,  however,  lawfully  contract  that  he  will  be  responsible  only 
for  ordinary  diligence,  or  even  for  good  faith.  Story  on  Bailm., 
§  238.  And  if  the  loan  is  for  the  mutual  benefit  of  the  borrower 
and  lender,  ordinary  diligence  only  is  required  —  as  where  one 
person  uses  another's  carriage,  at  the  request  of  the  owner,  and 
neither  derives  any  benefit  from  such  use,  other  than  the  amuse- 
ment, and  recreation  arising  therefrom  to  both.  Carpenter  v. 
Branch,  13  Vt.  161.  So,  it  is  held,  that  if  one  who  wishes  to  buy 
a  horse,  takes  it  on  trial,  and  it  dies  in  his  possession,  he  is 
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liable  only  for  gross  negligence.  Labor  de  v.  Ingraham,  1  Nott 
&  M.  (S.  C.)  419.  So,  if  a  horse  is  delivered  to  a  person  to  be 
broken  to  service,  the  trainer  is  only  bound  to  ordinary  care. 
Francis  v.  Shrader,  67  111.  272.  A  disregard  of  instructions,  as 
to  the  manner  of  using  a  horse  or  other  chattel  loaned,  will  render 
a  gratuitous  bailee  liable  absolutely  for  a  loss  occasioned 
thereby.  Cullen  v.  Lord,  39  Iowa,  302.  And  in  many  cases  of 
loan  for  use,  the. lender  may  fairly  be  presumed  to  trust  to  the 
known  habits  and  character  of  the  borrower,  and  to  content  him- 
self with  that  degree  of  skill,  or  diligence,  or  ability,  which  he 
is  known  to  possess.     Story  on  Bailm.,  §  237. 

A  borrower  is  not  responsible  for  a  loss  occurring  wholly 
without  his  default.  Thus,  if  he  has  exercised  due  diligence,  he 
is  exempted,  generally,  from  all  liability  for  losses  by  inevitable 
accident,  or  by  casualties  which  no  foresight  could  guard 
against,  such  as  losses  by  tire,  shipwreck,  lightning,  pirates, 
mobs,  enemies,  sudden  inundations,  sudden  sickness,  or  even 
by  the  fraud  of  strangers.  See  Scranton  v.  Baxter,  4  Sandf. 
(N.  Y.)  5;  Watkins  v.  Roberts,  28  Ind.  167;  Chiles  v.  Garrison, 
32  Mo.  475 ;  Coggs  v.  Barnard,  2  Ld.  Raym.  909.  But  if  the 
borrower  himself  be  guilty  of  fraud,  he  is  liable  for  all  injuries 
and  losses,  whether  occasioned  by  his  negligence  or  not.  Jones 
on  Bailm.  67,  69  ;  2  Kent's  Com.  575.  And  if  there  be  any 
excess  in  the  use  of  the  thing  borrowed  beyond  what  was  clearly 
within  the  intention  of  the  parties,  the  borrower  will  be  held  re- 
sponsible, not  only  for  the  damages  thereby  occasioned,  but  even 
for  losses  by  accidents,  which  could  not  be  foreseen  or  guarded 
against.  lb.;  Booth  v.  Terrell,  16  Ga.  20,  25;  ante,  267,  §  1;  Mc- 
Neills v.  BrooJcs,  1  Yerg.  (Tenn.)  75  ;  Lockwood  v.  Bull,  1  Cow. 
322.  It  is  said  that  if  the  lender  be  aware  of  any  incapacity, 
ignorance  or  unskillfulness  on  the  part  of  the  borrower,  he  can- 
not claim  damages  for  a  loss  resulting  from  such  a  degree  of 
carelessness  as  would  be  presumable  from  such  known  inca- 
pacity.    2  Story  on  Cont.,  §  860;  Story  on  Bailm.,  §  237. 

If,  in  using  the  thing  borrowed,  the  borrower  is  subjected  to 
any  expense,  he  must  bear  it  himself  in  the  absence  of  an  agree- 
ment to  the  contrary.  Thus  the  bailment  of  a  horse,  without  com- 
pensation, does  not  lose  its  gratuitous  character  because  the 
bailee  pays  for  the  keeping  of  the  horse  or  for  getting  him  shod, 
if  he  should  require  it,  while  he  has  him.  Bennet  v.  O'Brien, 
37  111.  250.  But  the  extraordinary  expenses  incurred  are  at  the 
risk  of  the  lender  ;  as  if  a  horse  is  taken  sick,  the  expenses  of  a 
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cure  must  be  paid  by  the  lender.  Story  on  Bailm.,  §  273;  see 
Dean  v.  Keate,  3  Camp.  4.  And  in  such  cases  the  borrower  has 
a  lien  on  the  thing,  and  may  detain  it  until  the  extraordinary 
expenses  are  paid.     Story  on  Bailm.,  §  273. 

§  3.  Restitution  of  thing  loaned.  The  borrower  is  bound  to 
return  the  article  loaned  at  the  time  stipulated ;  or,  if  no  time  is 
fixed,  in  a  reasonable  time.  Green  v.  Rolling 'sworth,  5  Dana 
(Ky.),  173.  And  he  must  also  make  a  return  of  the  increments 
and  offspring  of  the  thing  lent.  Booth  v.  Terrell,  16  Ga.  20,  25. 
Where  the  loan  is  for  an  indefinite  time,  the  lender  may  ter- 
minate it  whenever  he  pleases.  Orser  v.  Storms,  9  Cow.  687 ; 
Taylor  v.  Lendey,  9  East,  49.  But  it  would  seem  that  if  he  does 
so  unreasonably,  thereby  causing  an  injury  or  loss  to  the  bor- 
rower, the  latter  may  have  an  action  for  damages,  where  the 
object  of  the  bailment  has  been  only  partly  accomplished  ;  or  if 
he  retains  the  thing,  and  an  action  is  brought  by  the  lender,  he 
may,  perhaps,  recoup  in  the  damages  whatever  he  has  lost,  and 
repel  any  claim  for  a  large  compensation,  on  account  of  his 
delay  and  refusal  to  return  the  thing  bailed  when  it  was 
demanded  of  him.  Story  on  Bailm.,  §  258.  If,  however,  the 
borrower  retains  the  article  after  a  fair  and  reasonable  demand  for 
its  return,  or  after  he  agreed  to  return  it,  he  is  then  responsible 
for  all  losses  and  injuries,  and  even  for  all  accidents  ;  as  if  the 
thing  be  destroyed  by  fire.  Jones  on  Bailm.  70  ;  Booth  v.  Ter- 
rell, 16  Ga.  25 ;  see  Clapp  v.  Nelson,  12  Tex.  370.  Unless  the 
detention  was  for  the  purpose  of  avoiding  the  great  risk  and 
danger  to  which  the  article  would  have  been  subjected  by 
attempting  to  return  it  at  the  time  agreed  upon,  or  for  the  pur- 
pose of  preventing  the  commission  of  a  crime,  and  the  like,  in 
which  cases,  the  bailee  is  fully  justified  in  retaining  the  bail- 
ment. Story  on  Bailm.,  §  263.  A  bailment  terminates  when  the 
objects  for  which  it  was  made  are  accomplished,  and  it  thus 
becomes  the  duty  of  the  bailee  to  return  the  property  ;  if  he 
fails  in  this  duty,  he  is  subject  to  a  suit  by  the  bailor,  without  a 
special  demand.  Lay' 's  Ex^r  v.  Lawsorfs  AdmW,  23  Ala.  377. 
As  it  regards  the  place  of  return,  the  rule  is  stated  to  be  that 
unless  there  is  some  agreement  to  the  contrary,  the  property 
should  be  returned  to  the  lender,  at  his  usual  place  of  residence 
{Esmay  v.  Fanning,  9  Barb.  176;  S.  C,  5  How.  228);  and  a 
delivery  elsewhere,  or  to  a  wrong  party,  is  held  a  conversion  of 
the  property.  lb.;  Coykendall  v.  Eaton,  55  Barb.  188 ;  S.  C,  37 
How.  438.     A  restitution  to  an  agent  is,  of  course,  the  same 
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tiling  as  to  the  lender  personally ;  and  the  return  may  be  made 
by  the  agent  of  the  borrower.  If  the  lender  is  dead,  the  thing 
is  to  be  restored  to  his  personal  representative  if  known.  Booth 
v.  Terrell,  16  Ga.  26. 

Even  where  the  lender  is  not  the  owner  of  the  property,  the 
borrower  must  ordinarily  restore  it  to  him,  and  has  no  right  to 
set  up  title  in  himself,  or  in  a  mere  stranger,  against  him.  Story 
on  Bailm.,  §  266 ;  Simpson  v.  Wrenn,  50  111.  224.  Thus,  where 
A  borrowed  a  gun  from  B,  and  refused  to  return  it  on  demand, 
and  B  replevied,  it  was  held,  that  A  couid  not  be  permitted  to 
set  up  title  in  himself  in  the  action,  but  that  he  must  first  restore 
possession  to  B.  lb.  If,  however,  the  property  is  lawfully  taken 
from  the  possession  of  the  borrower  by  process  of  law,  by  one 
who  possesses  a  paramount  title,  or  by  the  real  owner  ( Wilson 
v.  Anderton,  1  Barn.  &  Ad.  450 ;  Shelbury  v.  Scotsford,  Yelv. 
23  ;  Biddle  v.  Bond,  6  B.  &  S.  225 ;  34  L.  J.,  Q.  B.  137  ;  S.  C,  11 
Jur.  [N.  S.]  425) ;  or  if  the  borrower  actually  restores  the  prop- 
erty to  the  true  and  real  owner,  without  any  injury  or  injustice 
to  the  lender  ( Wliittier  v.  Smith,  11  Mass.  211),  he  will  be  dis- 
charged from  a  delivery  thereof.  So,  if  he  has  delivered  up  the 
property  to  the  real  owner  upon  a  threat  by  the  latter  to  sue 
him,  he  will  be  discharged.  Wilson  v.  Anderton,  1  Barn.  &  Ad. 
450.  And  it  is  held  a  good  defense  to  an  action  for  failure  to 
return  it,  that  the  chattel  was  taken  from  the  possession  of  the 
bailee,  without  any  fault  or  negligence  on  his  part,  by  a  superior 
force.      Wafkins  v.  Roberts,  28  Ind.  167;  ante,  57. 

The  owner  of  a  chattel,  who  has  lent  it,  does  not  lose  his  title 
to  it  by  reason  of  the  borrower  using  it  as  his  own,  and  selling 
it ;  nor  do  his  declarations,  that  the  borrower  owned  it,  bind 
him,  further  than  as  evidence  of  the  question  of  ownership, 
unless  the  purchaser  was  thereby  induced  to  buy.  McMahon  v. 
Sloan,  12  Penn.  St.  229.  Acts  of  ownership  by  the  borrower, 
inconsistent  with  his  title,  must  be  brought  to  the  knowledge  of 
the  lender,  to  affect  his  title  in  favor  of  strangers.  lb.;  ante,  231. 

The  fact  that  the  owner  of  a  chattel  has  gone  into  bankruptcy 
since  lending  it  will  not  justify  the  borrower's  refusal  to  return 
or  pay  for  the  same,  although  the  right  of  possession  be  in  the 
assignee.     Lain  v.  Gailher,  72  N.  C.  234. 

§  4.  Right  of  action  for  injuries,  etc.  We  have  already  seen 
{ante,  260,  §  2),  that  the  possession  of  the  borrower  is  sufficient 
to  enable  him  to  protect  it  by  an  action  of  liespass  against  a 
wrong-doer.     Or,  as  the  possession  of  the  borrower  is  the  posses- 
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sion  of  the  lender,  the  latter  may  maintain  an  action  against  a 
third  person  who  obtains  a  wrongful  possession,  or  who  wrong- 
fully uses  the  thing  bailed.  Orser  v.  Storms,  9  Cow.  687  ;  Booth 
v.  Terrell,  16  Ga.  20  ;  and  see  Nicolls  v.  Bastard,  2  Cromp.,  Mees. 
&  Rose.  659. 

The  lender  of  a  chattel  cannot,  at  his  pleasure,  convert  a  loan 
into  a  sale,  without  showing  any  thing  more  ;  and,  to  authorize 
him  to  recover  the  value  of  the  thing  loanel,  it  must  appear 
that  it  has  been  lost  or  destroyed  by  the  borrower's  negligence, 
or  that  he  has  converted  it  to  his  own  use.  Boss  v.  Clark,  27 
Mo.  549.  Where,  however,  a  demand  is  made,  the  party  must 
return  the  property  or  give  some  account  as  to  how  it  was  lost. 
lb.  When  the  circumstances  show  a  loss  by  the  defendant's 
negligence,  or  establish  a  conversion,  a  demand  is  not  necessary ; 
but,  generally,  when  the  defendant  in  the  first  instance  became 
lawfully  possessed  of  the  goods,  and  the  plaintiff  does  not  show 
an  actual  conversion  or  assumption  of  property  by  the  defend- 
ant, he  must  prove  a  demand  and  refusal.  lb. ;  Esmay  v.  Fan- 
ning, 5  How.  228  ;  S.  C,  9  Barb.  176 ;  see  Coy/cendall  v.  Eaton, 
55  id.  188 ;  S.  C,  37  How.  438  ;  Fox  v.  Pruden,  3  Daly  (N.  Y.), 
187.  It  has,  however,  been  held,  that  where  property  is  loaned 
for  a  definite  period,  or  for  a  day  or  two,  and  is  not  returned 
within  the  longer  time,  an  action  may  be  sustained  to  recover  it 
or  its  value,  without  a  demand.  Clapp  v.  Nelson,  12  Tex,  370, 
So,  if  property  is  bailed  for  a  specified  time,  and,  before  the 
time  expires,  the  bailee  destroys  the  property,  the  bailor  may 
maintain  trover  against  him  for  its  value.  Morse  v.  Crawford, 
17  Vt.  499. 

If  the  lender  receives  the  thing  back  in  an  injured  condition, 
occasioned  by  the  negligence  of  the  borrower,  he  is  still  entitled 
to  recover  damages  for  the  injury,  in  a  proper  action  brought 
for  the  purpose.  Fox  v.  Pruden,  3  Daly  (N.  Y.),  187  ;  see  Bow- 
man v.  Teall,  23  Wend.  306  ;  Murray  v.  Burling,  10  Johns.  172 ; 
Bayliss  v.  Fisher,  7  Bing.  153 ;  Gibbs  v.  Chase,  10  Mass.  125. 
So,  he  is  entitled  to  recover  damages  for  a  delay  in  not  returning 
the  thing  at  the  proper  time  ;  and  if,  by  any  improper  use  of 
the  thing,  the  borrower  has  made  a  profit,  that  profit  also  belongs 
to  the  lender.  Story  on  Bailm.,  §  269.  If  the  borrower  pledge 
the  thing  lent  for  his  own  debt,  it  is  a  conversion.  Nauman  v. 
Caldwell,  2  Sweeny  (N.  Y.),  212. 

Where  a  horse  loaned  by  the  plaintiff  to  the  defendant  was 
carried  to  the  defendant's  house  and  placed  in  the  common  horse 
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lot,  so  used  for  many  years,  though  it  was  somewhat  slanting, 
and  the  horse  being  nearly  blind,  and  the  weather  being  wet, 
slipped  and  fell  upon  a  stump,  breaking  its  thigh,  it  was  held 
that  these  facts  did  not  import  such  negligence  as  to  render  the 
defendant  liable  for  the  loss  of  the  property.  Fortune  v.  Harris, 
6  Jones'  (N.  C.)  L.  532. 

Where  A  borrowed  a  horse,  which  he  let  to  B,  who,  by  feard 
riding  and  bad  usage,  killed  the  horse,  it  was  held  that  the 
original  loaning  to  A  was  an  ordinary  bailment,  and  that  an 
action  brought  against  him  to  recover  the  value  of  the  horse  was 
founded  in  contract  and  not  in  tort.  Wilcox  v.  Hogan,  5  Ind. 
546. 

The  lender  is  under  an  obligation  to  permit  the  borrower  to 
use  and  enjoy  the  thing  loaned  during  the  term  of  the  loan,  ac- 
cording to  the  original  intention,  without  any  molestation  or 
impediment ;  and  if  he  interferes  with  the  proper  use  of  the 
bailment,  he  thereby  renders  himself  liable  in  damages.  So,  if 
he  fails  to  give  notice  of  any  defect  known  to  him  in  the  article 
lent,  and  in  consequence  of  this  neglect  an  injury  ensue,  he  is 
liable  therefor.  Story  on  Bailm.,  §  271  ;  Blakemore  v.  Bristol, 
etc.,  Railway  Co.,  8  El.  &  Bl.  1050;  and  see  MacCarthy  v. 
Young,  6  H.  &  N.  329.  But  it  is  otherwise  if  he  was  not  aware 
of  the  defect.  lb.;  ante,  268,  §  1. 

If  the  thing  lent  has  been  lost  by  the  borrower,  and  he  pays 
the  value  of  it  to  the  lender,  and  afterward  the  thing  is  restored 
to  the  lender,  the  borrower  is  then  entitled  either  to  a  return  of 
the  price  paid  or  to  a  surrender  of  the  article  itself ;  for  by  such 
payment  of  the  loss,  the  property  is  effectively  transferred  to 
the  borrower.  See  Story  on  Bailm.,  §  276  ;  Buckland  v.  John- 
son, 26  Eng.  Law  &  Eq.  328 ;  White  v.  Philbrick,  4  Me.  147 ; 
Campbell  v.  Phelps,  1  Pick.  62;  Adams  v.  Broughton,  2  Str. 
1078. 

§  5.  Revocation  of  loan.  At  common  law,  gratuitous  loans  are 
deemed  to  continue  during  the  mere  will  and  pleasure  of  the 
lender.  See  ante,  271,  §  3.  But  there  are  also  revocations  im- 
plied by  law.  Thus  it  would  seem  that  the  death  of  either  party 
would  amount  to  a  revocation  of  such  a  loan.  Story  on  Bailm., 
§  277.  So  if  a  woman,  after  a  bailment  made  by  her,  or  to  her, 
contracts  marriage,  the  bailment  is  determined.  lb.  A  gratui- 
tous loan  for  an  indefinite  time  may  be  terminated  by  the  lender 
whenever  he  pleases.  Orser  v.  Storms,  9  Cow.  687 ;  Booth  v. 
Terrell,  16  Ga.  20. 


COMMODATUM,  OR  LOAN  FOR  USE.  275 

§  6.  Burden  of  proof.  It  has  been  held  that  where  a  loss  en- 
sues, the  burden  of  proof  is  on  the  borrower  to  show  that  it  was 
the  result  of  inevitable  accident  or  of  a  wrongful  act  which,  in 
the  exercise  of  due  diligence,  could  not  have  been  foreseen  or 
prevented.  Scr  anion  v.  Baxter,  4  Sandf.  (N.  Y.)  5  ;  McCarthy 
v.  Wolfe,  40  Mo.  520.  Thus  in  an  action  by  the  lender  against 
the  borrower  of  a  horse,  which  dies  in  the  possession  of  the 
latter,  after  the  plaintiff  proves  the  character  of  the  bailment 
and  the  death  of  the  horse  in  the  bailee's  hands,  it  devolves  on 
the  latter  to  show  that  he  has  exercised  the  degree  of  care  re- 
quired by  the  nature  of  the  bailment.  Bennett  v.  O'Brien,  37 
111.  250 ;  Cumins  v.  Wood,  44  id.  416  ;  see  Perry  v.  Beardslee, 
10  Mo.  568  ;  Beardslee  v.  Perry,  14  id.  48 ;  but  see  ante,  273,  § 
4.  And  it  is  said  to  be  difficult  to  lay  down  any  absolute  rule 
on  this  subject,  as  the  rule  of  the  common  law,  which  might  not 
be  subject  to  some  exceptions.  Story  on  Bailm.,  §  278.  That 
there  are  cases  surrounded  by  special  circumstances,  under 
which  the  plaintiff  must  prove  the  negligence,  see  Beardslee 
v.  Richardson,  11  Wend.  25 ;  Doorman  v.  Jenkins,  2  Ad.  &  El. 
256 ;  Harris  v.  Packwood,  3  Taunt.  264 ;  Piatt  v.  Hibbard,  7 
Cow.  497,  500. 
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CHAPTER  XLIY. 

COMMON  LAW. 

TITLE  I. 

ITS  ORIGIN,  NATURE  AND    GROWTH,  AND  ITS  ADOPTION 
IN  THE  UNITED  STATES. 

ARTICLE  I. 

ITS   ORIGIN   AND   NATURE. 

Section  1.  Definition.  The  common  law,  aptly  termed  the  lex 
non  scripta,  is  the  embodiment  of  those  rules  which  by  the  com- 
mon consent  and  agreement  of  communities  have  been  pre- 
scribed for  the  preservation,  peace,  good  order  and  harmony  of 
society.  It  has  been  well  said,  that  "  It  is  not  in  its  nature  and 
character  an  absolutely  fixed  inflexible  system,  like  the  statute 
law,  providing  only  for  cases  of  a  determinate  form,  which  fall 
within  the  letter  of  the  language  in  which  a  particular  doctrine 
or  legal  proposition  is  expressed.  It  is  rather  a  system  of 
elementary  principles  and  of  general  judicial  truths,  which  are 
continually  expanding  with  the  progress  of  society  and  adapting 
themselves  to  the  gradual  changes  of  trade  and  commerce,  and 
the  mechanic  arts,  and  the  exigencies  and  usages  of  the  country. " 
See  Pierce  v.  Proprietors  of  Swan  Point  Ceiuetery,  10  R.  1. 227; 
S.  C,  14  Am.  Rep.  667,  679  ;  ante,  vol.  I,  6,  7,  8,  1 6, 17,  18. 

Every  nation  has  its  common  law,  by  whatever  name  it  may 
be  known,  varying  in  the  simplicity  of  its  details,  as  the  society 
for  which  it  is  designed  is  simple  or  complex  in  its  relations. 

So  in  this  country  every  State  has  its  common  law,  varying 
fiom  its  common  source,  the  common  law  of  England,  only  so 
far  as  the  varying  conditions  of  society  in  this  country  render 
inapplicable  some  one  or  more  of  the  great  principles  which 
underlie  and  are  the  foundations  of  the  English  common  law. 

Its  sources  are  to  be  found  in  the  usages,  habits,  manners,  and 
customs  of  a  people;  its  seat  in  the  breast  of  the  judges  who 
are  its  expositors  and  expounders.  Jacob  v.  State,  3  Humph.  493. 
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Comprehensively,  the  common  law  of  England  is  the  unwrit- 
ten law  of  that  country,  as  distinguished  from  the  written  or 
statute  law.  This  is  the  definition  of  the  Commentaries  and 
there  may  have  been  a  time  when  it  was  applicable,  but  in  a 
strict  sense  it  has  long  since  ceased  to  be  so.  Except  when 
law  is  known  exclusively  to  a  privileged  minority  "  there  is  no 
such  thing  as  unwritten  law  in  the  world.  There  was  once  a 
period  when  the  English  common  law  might  reasonably  have 
been  termed  unwritten.  The  elder  English  judges  did  really 
pretend  to  a  knowledge  of  rules,  principles  and  distinctions, 
which  were  not  entirely  revealed  to  the  bar  and  the  lay -public. 
Whether  all  the  law  which  they  claimed  to  monopolize  was 
really  unwritten,  is  exceedingly  questionable  ;  but,  at  all  events, 
on  the  assumption  that  there  was  once  a  large  mass  of  civil 
and  criminal  rules  known  exclusively  to  the  judges,  it  presently 
ceased  to  be  unwritten  law.  As  soon  as  the  courts  began  to 
base  their  judgments  on  recorded  cases,  whether  in  the  year 
books  or  elsewhere,  the  law  became  written  —  written  case-law 
—  and  only  different  from  code-law  because  written  in  a  different 
way."  Maine's  Ancient  Law,  12,  13  ;  see  4  Broom  &  Had.  Com. 
498  to  505  ;  2  id.  652  to  656,  Wait's  ed. 

In  the  time  of  Lord  Eldon  the  unwritten  law  of  England  (so- 
called)  was  admitted  to  be  so  completely  expressed  by  written 
case-law,  that  so  careful  a  writer  as  Mr.  Maddock  did  not  hesi- 
tate to  emphasize  the  fact  in  the  following  strong  language  which 
also  approves  copious  citations  of  authorities:  "To  some,  the 
numerous  citations  of  cases  may  seem  like  an  ostentation  of 
reading ;  but  every  professional  man  is  fully  aware  that  the 
greatest  merit  in  a  legal  writer  will  not  compensate  for  the  want 
of  cases  in  support  of  his  positions.  In  an  English  court  of 
justice,  the  veriest  dolt  that  ever  stammered  a  sentence  would  be 
more  attended  to  with  a  case  in  point,  than  Cicero,  with  all  his 
eloquence  unsupported  by  authorities  ;  and  it  is  fit  it  should  be 
so,  for  how  otherwise  can  law  be  what  it  ought  to  be  —  a  certain 
rule  of  conduct."     Madd.  Ch.  Pref.  XIV. 

It  may  be  added  that  the  common-law  system  of  tenures  is  so 
purely  technical,  and  so  clearly  an  importation  into  the  island 
of  Britain,  that  unless  it  had  been  reduced  to  writing,  the  mind 
of  a  strange  people  could  not  have  received  or  retained  it. 

The  ephemeral  character  of  unwritten  law  is  illustrated  by 
the  fact  that  the  custom  of  gavelkind,  and  the  division  of  an 
intestate's  goods  between  his  widow  and  children,   or  next  of 
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kin,    are     the    only    instances   mentioned     by    Blackstone    as 
"undoubtedly  of  British  original."     4  Black.  Com.  408. 

How  far  the  English  common  law  was  unwritten  is  perhaps 
rather  a  matter  of  curious  research  to  the  student  of  legal  his- 
tory than  of  substantial  advantage  to  the  practitioner.  It  is  cer- 
tain, however,  that  centuries  ago,  much  that  was  termed  common 
law  passed  into  the  written  form  of  declaratory  statutes  ;  and 
that  which  we  to  day  term  the  common  law  of  this  country  is 
made  up  largely  of  such  statutes. 

§  2.  Origin,  nature  and  growth.  Some  of  the  finest  principles 
and  rules  of  the  common  law  took  their  rise  under  the  feudal 
system,  and  grew  out  of  a  state  of  things  that  has  ceased  to 
exist,  and  some  of  them  from  circumstances  that  have  long  been 
forgotten.  Key  v.  Vattler,  1  Ohio,  132,  147.  The  common  law  of 
England  was  a  blending  together  of  the  usages  of  the  nations  and 
clans  that  successively  conquered  and  inhabited  the  island  of 
Britain,  or  parts  of  it.  It  is  universal  history  that  conquerors, 
when  they  occupy  a  conquered  country,  carry  with  them  their 
own  laws,  and  history  simply  repeated  itself  in  this  instance. 
What  particular  contributions  each  invader  made  to  the  body 
of  the  common  law  is  a  subject  for  interesting  legal  research, 
but  its  discussion  does  not  fall  within  the  scope  of  the  present 
work.  The  Dome-book  of  the  Saxon  Alfred,  so  long  as  it  was 
supposed  to  be  lost,  was  alluded  to  by  text- writers  as  a  compila- 
tion (of  course  the  earliest)  of  the  local  customs  of  the  various 
provinces.  But  the  modern  discovery  of  the  work  has  disclosed 
the  fact  that  it  was  little  more  than  a  collection  of  punishments 
for  offenses,  and  did  not  profess  to  contain  a  general  system  of 
municipal  law.  The  digests  of  the  local  Mercian,  West  Saxon 
and  Danish  laws,  projected  by  King  Edgar,  and  compiled  by  his 
grandson,  Edward  the  Confessor,  was  therefore  much  more  than 
a  new  edition  of  the  dome-book,  with  such  additions  and 
improvements  as  a  century  and  a  half  had  suggested.  This 
digest,  referred  to  by  historians  as  the  laws  of  Edward  the  Con- 
fessor, was  the  body  legum  Anglice  terras  which  the  English 
opposed  so  tenaciously  against  the  Norman  innovations,  and 
which  the  Norman  princes  so  frequently  promised  to  keep  and 
restore  as  the  most  popular  act  they  could  do  when  pressed  by 
foreign  enemies  or  domestic  discontents.  But  with  all  this,  it 
seems  to  be  conceded  that  the  system  of  tenures  was  chiefly  con- 
structed, if  not  founded,  by  the  Norman  conqueror ;  that  the 
judicial  forms  and  pleadings  have  nothing  in  common  with  the 
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Anglo-Saxon  style,  but  are  in  striking  conformity  with  the  Nor- 
man ;  and  that  the  general  language  and  technical  terms  of 
English  jurisprudence  are  exclusively  of  French  extraction. 

Maine  asserts,  in  his  work  on  Ancient  Law,  that  the  common 
law  borrows  far  the  greatest  number  of  its  fundamental  princi- 
ples from  the  canonists ;  that  it  derives  the  proprietary  disa- 
bilities of  married  females  from  the  same  source,  to  the  deep 
injury  of  civilization  ;  that  the  exaltation  of  it  as  the  perfection 
of  reason  was  a  paradoxical  commonplace,  which  the  English 
lawyers  of  the  last  century  probably  fully  understood  ;  and  the 
same  writer  tones  down  the  boast  of  its  including  the  law  of 
nature,  coeval  with  creation,  by  limiting  that  law  to  those  funda- 
mental principles  which  are  common  to  all  nations  and  without 
which  nationality  or  even  society  would  be  impossible.  See 
Maine's  Ancient  Law,  44,  50.  75,  153,  158,  161;  see  2  Broom  & 
Had.  Com.  652-656,  Wait's  ed. 

Considering  these  facts,  and  remembering  how  far  the  equity 
system  and  the  law  merchant  are  made  up  of  the  civil  law,  it 
may  perhaps  be  suggested  that  the  growth  of  the  common  law 
is  marked  by  the  accretions  under  which  it  is  buried,  or  rather 
that  the  common  law  of  England  is  made  up  of  parts  of  the 
laws  of  other  countries  which  have  prevailed  in  the  place  of 
their  nativity  time  out  of  mind. 

The  growth  of  the  common  law  also  marks  the  growth  of 
society.  The  few  plain  and  practical  rules  which  will  satisfy  a 
wandering  horde  of  savages  must  and  will  be  much  more 
extended  to  meet  the  wants  of  a  nation  which  civilization  has 
polished,  and  commerce  and  arts  and  agriculture  have  enriched. 
The  common  law  therefore  will  never  be  entirely  stationary,  but 
will  be  modified  and  extended  by  analogy,  construction  and 
custom,  so  as  to  embrace  new  relations,  springing  up  from  time 
to  time,  from  an  amelioration  or  change  of  society.  The  present 
common  law  of  England  is  as  different  from  that  of  Edward 
III  as  is  the  present  state  of  society;  but  the  hundreds  of 
principles  which  have  in  more  modern  times  been  examined, 
argued  and  determined  by  the  judges,  are  none  the  less  princi- 
ples of  the  common  law,  because  not  found  in  the  books  of  the 
time  of  that  monarch.     Jacob  v.  State,  3  Humph.  493. 

The  law  of  England,  whether  statutory  or  customary,  pro- 
fesses to  act  in  accordance  with  and  to  be  regulated  by  certain 
great  fundamental  principles.  It  professes  to  act  and  adjudicate 
conformably  to  the  law  of  nature,  the  law  of  God,  to  common 
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sense  and  to  legal  reason,  justice  and  humanity.  Broom's  Com 
mon  Law,  21.  The  law  of  nature  is  a  part  of  the  law  of  Eng- 
land (Calvin's  case,  7  Rep.  4,  6),  and  the  law  of  England  will 
not  sanction  what  is  inconsistent  with  humanity,  the  law  of 
nature  or  the  law  of  God.  Ilott  v.  Wilkes,  3  Barn.  &  Aid.  319  ; 
Bird  v.  Holbrook,  4  Bing.  640,  641 ;  Forbes  v.  Cochrane,  2  B.  & 
C.  471 ;  and  see  Fenton  v.  Livingston,  3  Macq.  H.  L.  Cas.  497. 

§  3.  Its  component  parts.  The  common  law  constitutes  the 
basis  of  the  jurisprudence  of  the  several  States,  and  rights  and 
liabilities  must  be  determined  in  accordance  with  its  principles, 
except  so  far  as  they  are  modified  by  statute.  Van  Maren  v. 
Johnson,  15  Cal.  308. 

When  a  case  not  affected  by  any  statute  arises  in  any  of  our 
courts  of  justice,  and  the  facts  are  established,  the  first  question 
is  whether  there  is  any  clear  and  unequivocal  principle  of  the 
common  law,  which  directly  and  immediately  governs  it  and 
fixes  the  rights  of  the  parties.  If  there  be  no  such  principle,  the 
next  question  is  whether  there  is  any  principle  of  the  common 
law  which  by  analogy  or  parity  of  reasoning  ought  to  govern  it. 
If  neither  of  these  sources  furnishes  a  positive  solution  of  the 
controversy,  resort  is  next  had  (in  a  case  confessedly  new)  to  the 
principles  of  natural  justice,  which  constitute  the  basis  of  much 
of  the  common  law ;  and  if  these  principles  can  be  ascertained 
to  apply  in  a  full  and  determinate  manner  to  all  the  circum- 
stances, they  are  adopted  and  decide  the  rights  of  the  parties. 
See  Pierce  v.  Proprietors  of  Swan  Point  Cemetery,  10  R.  I.  227; 
S.  C,  14  Am.  Rep.  667,  680  ;  ante,  vol.  I,  6,  7,  8,  16,  17,  18. 

There  is  no  common  law  of  the  United  States  as  distinguished 
from  the  individual  States  ;  and  the  Federal  courts,  instead  of 
administering  the  common  law,  or  any  particular  system,  conform 
to  the  law  of  the  States  where  they  are  situated.  People  v.  Fol- 
som,  5  Cal.  374. 

How  far  the  common  law  of  England  has  been  adopted  in  the 
several  States  will  be  noticed  hereafter. 

The  term  "  common  law  "  as  used  in  the  several  States  embraces 
both  the  common  law  of  England  strictly  so  called,  and  the 
statutes  passed  there  before  the  emigration  of  our  ancestors  to 
America.  Patterson  v.  Winn,  5  Pet.  241 ;  Commonwealth  v. 
Leach,  1  Mass.  61 ;  Coburn  v.  Harney,  18  Wis.  147 ;  O'Ferrall 
v.  Simplolt,  4  Iowa,  381 ;  State  v.  Cummings,  33  Conn.  260 ; 
Powell  v.  Brandon,  24  Miss.  343. 

The  common  law  of  England  is   made  up  of  general  imme- 
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morial  custom  from  time  to  time  declared  in  our  courts  of 
justice  and  also  of  particular  or  local  customs  prevailing  in 
certain  parts  of  the  kingdom.  The  law  merchant,  so  far  as  it  is 
not  defined  by  statute,  is  a  part  of  the  common  law.  Edle  v.  East 
India  Co.,  2  Burr.  1216,  1226  ;  Barnett  v.  Branddo,6  Man.  &  Gr. 
630,  664  ;  Cool-  v.  Renick,  19  111.  598  ;  Donegan  v.  Wood,  49  Ala. 
242.  The  canon  and  ecclesiastical  law  are  also  parts  of  the  com- 
mon law  and  are  so  recognized  in  this  country.  Crump  v.  Mor- 
gan, 3  Ired.  (N.  C.)  Eq.  91 ;  Le  Barron  v.  Le  Barron,  35  Vt,  365. 

§  4.  Its  extension  to  new  cases.  In  earlier  times  the  common 
law  was,  by  means  of  special  writs,  adapted  by  the  clerks,  and,  in 
some  instances,  by  the  parliament,  to  the  facts  constituting  the 
cause  of  action.  These  special  writs  were  framed  when  the 
existing  writs  in  common  use  were  inadequate  to  the  occasion. 
See  Case,  ante,  99. 

In  our  own  time  cases  arise  in  which  the  principles  involved 
seem  never  to  have  been  authoritatively  declared  by  any  common- 
law  court  in  England  or  America.  And  yet  these  cases  are 
decided  according  to  some  known  analogous  principle  of  the 
common  law,  or  according  to  the  principles  of  natural  justice 
which  constitute  the  very  foundation  of  the  common  law.  It 
does  not  by  any  means  follow,  that  because  the  hundreds  of 
principles  which  have  in  modern  times  been  examined,  argued 
and  determined  by  the  judges  are  not  to  be  found  in  the  earlier 
reports,  that  they  are  for  that  reason  not  to  be  deemed  principles 
of  the  common  law.  These  great  and  immutable  principles  have 
simply  slumbered  in  their  repositories  because  the  occasion 
which  called  for  their  exposition  had  not  arisen  Ante,  vol.  I, 
6-8,  16-18. 

The  common  law  is  not  like  statute  law,  fixed  and  immutable, 
except  where  a  principle  has  been  adjudged  as  a  rule  of  action  ; 
and,  although  its  principles,  when  once  established  by  judicial 
determination,  can  only  be  changed  by  legislative  enactment, 
yet  such  is  its  malleability  that  new  principles  may  be  developed 
and  old  ones  extended  by  analogy,  so  as  to  embrace  newly- 
created  relations  and  changes  produced  by  time  and  circum- 
stances.   Jacob  v.  Slate,  3  Humph.  493. 

So  where  purely  statutory  rights  are  asserted,  and  there  are  no 
specific  statutory  remedies,  it  has  long  been  the  practice  of  the 
courts  to  adopt  analogous  common-law  remedies.  Hightower  v. 
FitzpatricK 's  Heirs,  42  Ala.  597. 

But  when  a  right  claimed  under  the  rules  of  the  common  law 
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is  denied,  governed  or  controlled  by  the  principles  of  equity, 
the  latter  will  prevail  over  the  former.  Willis  v.  Wozencraft, 
22  Cal.  607. 

So  where  the  decisions  of  the  ecclesiastical  courts  in  England 
come  in  conflict  with  those  of  the  common  law  and  equity  courts 
on  a  question  of  property,  the  latter  will  prevail.  Chapman  v. 
Gray,  8  Ga.  341.  The  system  of  jurisprudence  administered  by 
the  ecclesiastical  courts  of  England  constitutes  a  part  of  the 
common  law  of  that  country,  and  was  adopted  by  the  Vermont 
legislature.     Le  Barron  v.  Le  Barron,  35  Vt.  365. 

§5.  Adoption  in  the  United  States.  On  the  settlement  of  a  new 
territory  by  a  colony  from  another  country  the  colonists  carry 
with  them  the  general  laws  of  the  mother  country,  which  are 
applicable  to  the  situation  of  the  colonists,  and  such  general 
laws  become  the  laws  of  the  colony,  until  they  are  altered  by 
common  consent  or  by  legislative  enaotment  Bogardus  v. 
Trinity  Church,  4  Paige,  178,  198. 

This  was  true  of  the  American  colonists.  They  brought  with 
them  and  introduced  by  common  consent  such  parts  of  the  then 
existing  common  and  statute  laws  of  the  mother  country  as  were 
applicable  to  the  new  situation,  and  these  became  by  adoption, 
and  still  remain,  so  far  as  they  are  not  inconsistent  with  our 
institutions  and  government,  or  repealed  by  statute,  the  law  of 
this  country.  Patterson  v.  Winn,  5  Pet.  241  ;  Carter  v.  Bal- 
foufs  Adni'rs,  19  Ala.  814;  Horion  v.  Sledge,  29  id.  478; 
Bogardus  v.  Trinity  Church,  4  Paige,  178 ;  Commonwealth  v- 
Leach,  1  Mass.  61  ;  Sibley  v.  Williams,  3  Gill.  &  J.  (Md.)  62  ; 
State  v.  Cummings,  33  Conn.  260 ;  Powell  v.  Brandon,  24  Miss. 
348  ;  Card  v.  Orinman,  5  Conn.  168. 

But  this  was  the  extent  of  the  adoption  in  this  country  of  the 
English  common  law.  It  has  been  adopted  so  far,  and  so  far 
only,  as  it  conforms  to  our  institutions  and  form  of  government ; 
is  applicable  to  the  habits  and  condition  of  society,  and  is  in 
harmony  with  the  genius,  spirit  and  objects  of  our  institution. 
Boyer  v.  Sweet,  3  Scam.  120  ;  Middleton  v.  Prilchard,  id.  510  ; 
Lindsley  v.  Coats,  1  Ohio,  245  ;  Barlow  v.  Lambert,  28  Ala. 
704 ;  Wagner  v.  Bissell,  3  Iowa,  396  ;  Stout  v.  Keyes,  2  Dougl. 
(Mich.)  184  ;  Morgan  v.  King,  30  Barb.  (N.  Y.)  9. 

So,  too,  no  law  of  England,  which  had  been  abrogated  or 
repealed  before  our  ancestors  left  the  mother  country,  was 
brought  over  with  them.     Baldwin  v.  Walker,  21  Conn.  181. 

So,  too,  English  decisions,  made  since  the  revolution,  are  not 


COMMON  LAW.  283 

binding  upon  us  as  common  law.  Bowie  v.  Duvall,  1  Gill.  &  J. 
175  ;  Stump  v.  Napier,  2  Yerg.  45. 

Thus  it  is  held  in  Tennessee  that  the  common  law  as  it  stood 
in  1775  was  adopted  in  that  State ;  and  that  cases  decided  since 
that  period  changing  the  common  law  as  then  received  are  not  law 
in  Tennessee.  Porter  v.  State,  Mart.  &  Yerg.  226.  So,  in  California, 
the  courts  have  declared  that  in  a  case  arising  for  the  first  time 
in  that  State,  the  common-law  rule  of  that  case  will  not  be  dis- 
regarded, and  a  new  rule  created  merely  because  the  English 
judges  have  frequently  regretted  the  adoption  of  the  rule. 
Johnson  v.  Fall,  6  Cal.  359. 

In  Illinois,  the  general  assembly  adopted  the  common  law,  and, 
with  few  exceptions,  all  the  British  statutes  of  a  general  nature 
in  aid  thereof,  passed  prior  to  the  fourth  year  of  James  II,  as 
the  rule  of  decision  until  altered  or  repealed.  Fisher  v. 
Deering,  60  111.  114.  The  same  course  was  adopted  in  Indiana. 
Dawson  v.  Coffiman,  23  Ind.  220.  And  in  Ohio  in  1793  a  similar 
statute  was  passed,  which  was  repealed  in  1805  ;  re-enacted,  and 
again  repealed  in  the  }Tear  following,  since  which  time  no  legis- 
lation has  been  had  on  the  subject.  Crawford  v.  Chapman,  17 
Ohio,  452. 

In  Iowa  the  common  law  has  always  been  recognized,  and,  by 
the  ordinance  of  1787,  it  was  expressly  made  the  law  of  the 
Territory  of  Iowa.  O1  Ferrall  v.  Sim/plot,  4  Iowa,  381 ;  State  v. 
Twogood,  7  id.  252.  So  in  Nevada.  Hamilton  v.  Kneeland, 
1  Nev.  40. 

In  Massachusetts,  so  much  of  the  common  law  of  England  as 
was  brought  to  that  colony  by  the  colonists,  with  the  statutes 
then  in  force  amending  or  altering  it,  such  of  the  more  recent 
English  statutes,  passed  since  the  emigration,  as  have  been  since 
adopted  in  practice,  together  with  certain  ancient  usages  origin- 
ating probably  from  laws  passed  by  the  legislature  of  the  colony 
of  Massachusetts  Bay,  form  the  body  of  the  common  law  of  that 
State,  subject,  however,  to  certain  changes  made  by  provincial 
and  State  legislatures,  and  to  the  provisions  of  the  constitution 
of  the  State.     Commonwealth  v.  Knowlton,  2  Mass  530. 

In  Tennessee  the  whole  body  of  the  common  law  on  the  sub- 
ject of  domestic  relations  has  been  adopted,  except  so  far  as 
modified  by  statute.  McCorry  v.  King,  3  Humph.  267.  By  com- 
mon law  is  meant  our  own  precedents,  practice  and  reports,  and 
the  English  reports,  and  other  books  usually  considered  the 
depositories  of  the  common  law  before  the  revolution,  making, 
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in  all  cases,  the  necessary  allowances  for  its  applicability  and 
suitableness  to  our  situation.     Stump  v.  Napier,  2  Yerg.  45. 

The  effect  of  the  several  constitutional  provisions  continuing 
the  prevailing  common  and  statute  law  of  England,  when  the 
colonies  became  States,  was  not  to  give  them  any  new  local 
origin  or  binding  force,  but  to  require  as  the  condition  of  their 
efficacy  that  they  should  have  been  of  force  at  the  dates  fixed  by 
the  respective  ordinances.  The  courts  of  this  country  are  bound 
to  enforce  all  the  clearly  established  principles  of  the  common 
law,  which  are  not  repealed  by  statutes.  Powell  v.  Brandon, 
24  Miss.  343. 

With  the  exception  of  Louisiana,  the  several  States  of  the 
Union  have  in  some  form  adopted  the  common  law.  The  extent 
of  this  adoption  must  be  settled  by  the  statutes  and  reports  of 
the  several  States.  Common-law  courts  do  not  regard  the  rules 
of  navigation  and  the  usages  of  the  sea  as  binding  masters  and 
owners  of  vessels  with  the  force  of  law.  Sawyer  v.  Eastern 
Steamboat  Co.,  46  Me.  400. 

There  is  no  common  law  of  the  United  States  as  contra-distin- 
guished from  that  of  the  individual  States  ;  and  the  courts  of  the 
United  States,  instead  of  administering  the  common  law,  or  any 
particular  system,  conform  to  the  law  of  the  States  where  they 
are  situated.  People  v.  Folsom,  5  Cal.  374.  The  common  law 
prevails  in  the  District  of  Columbia.  State  v.  Cummings,  33 
Conn.  260. 

The  supreme  court  of  the  United  States  has  declared  that 
it  is  clear  that  there  can  be  no  common  law  of  the  United  States. 
The  Federal  government  is  composed  of  sovereign  and  inde- 
pendent States,  each  of  which  may  have  its  local  usages,  cus- 
toms and  common  law.  There  is  no  principle  which  pervades 
the  Union,  and  has  the  authority  of  law,  that  is  not  embodied  in 
the  constitution  or  laws  of  the  Union.  The  common  law  could 
be  made  a  part  of  the  Federal  system  only  by  legislative  adop- 
tion. When,  therefore,  a  common-law  right  is  asserted  in  a 
Federal  court,  the  court  will  look  to  the  State  where  the  contro- 
versy originated.  Wheaton  v.  Peters,  8  Pet.  658 ;  see,  also, 
Kendall  v.  United-  States,  12  id.  524 ;  Lorman  v.  Clarice,  2 
McLean,  568. 

The  "common  law"  mentioned  in  the  seventh  article  of 
amendment  of  the  constitution  of  the  United  States  is  the  com- 
mon law  of  England,  and  not  of  any  individual  State.  United 
Stales  v.  Wanson,  1  Gall.  20.     The  phrase  is  used  in  that  article 
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in  contradistinction  to  equity,  admiralty  and  maritime  juris- 
prudence, and  embraces  all  suits  which  are  not  of  equity  and 
admiralty  jurisdiction,  whatever  may  be  the  peculiar  form 
which  they  may  assume  to  settle  legal  rights.  Parsons  v.  Bed- 
ford, 3  Pet.  446. 

§  6.  How  established  and  proved.  Decisions  of  the  English 
courts  made  previous  to  the  14th  day  of  May,  1776,  are  to  be 
regarded  as  evidence  of  what  the  common  law  was  which  was 
adopted  in  Georgia  by  the  statute  of  1784,  and  not  as  being 
themselves  the  law.  Robert  v.  West,  15  Ga.  122.  Hence,  to  be 
conclusive  of  any  question,  they  should  be  clear  and  well  settled. 
lb.  Precedents  are  but  manifestations  and  evidence  of  the 
common  law,  and  do  not  constitute  it.  State  v.  Buchanan,  5 
H.  &  J.  358.  The  courts  will  rely  upon  tradition,  usage  and 
the  well-known  repositories  of  legal  learning,  works  of  approved 
authority,  to  learn  what  are  the  rules  of  the  common  law.  Com- 
monwealth v.  Churchill,  2  Mete.  118.  Having  determined  the 
rule  of  the  common  law,  they  will  take  judicial  notice  of  the 
facts  that  our  ancestors  came  to  this  country  from  Great  Britain, 
bringing  that  law  with  them  ;  that  that  law,  so  far  as  it  is  appli- 
cable in  this  country,  was  in  force  in  the  thirteen  original  States, 
except  as  modified  by  the  statutes  thereof ;  and  that  it  was 
declared  in  force  in  the  territories  of  the  north-west  by  the  ordi- 
nances of  1787 ;  but  they  will  not  take  such  notice  of  the  stat- 
utes which  have  changed  that  law.  Johnson  v.  Chambers,  12 
Ind.  102. 

In  the  Federal  courts  it  has  been  strongly  intimated  that  as 
the  common  law  of  England  has  never  been  adopted  in  all  its  pro- 
visions in  any  State  of  the  Union,  the  party  who  seeks  to  enforce 
a  right  not  theretofore  asserted  or  established  by  the  decision  of 
the  State  court  where  the  controversy  arose,  nor  by  custom  or 
usage,  must  give  some  evidence  tending  to  show  to  what  extent 
the  common  law  was  adopted  in  that  State  before  he  can  main- 
tain his  action  and  enforce  his  demand  as  a  right  guaranteed  to 
him  by  the  common  law.  Wheaton  v.  Peters,  8  Pet.  591,  658, 
659. 

In  the  State  courts,  as  will  be  hereafter  seen,  the  question  as 
to  the  extent  of  the  adoption  of  the  common  law  in  other  States 
will  be  settled  by  judicial  presumption. 

§  7.  Presumptions  as  to.  In  the  absence  of  proof  to  the  con- 
trary, the  common  law  of  England  is  presumed  to  exist  in  those 
States   of    the  Union   which   were  formerly   colonies   of   Eng- 
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land,  or  were  carved  out  of  such  colonies.  Shepherd  v.  Nabors, 
6  Ala.  631 ;  Norris  v.  Harris,  15  Cal.  226;  Thompson  v.  Monrow, 
2  Cal.  99;  Walker's  Adm'r  v.  Walker's  Adm'rs,  41  Ala.  353; 
Titus  v.  Scantling,  4  Blackf.  89 ;  Crouch  v.  Hall,  15  111.  263 ; 
White  v.  Knapp,  47  Barb.  (N.  Y.)  549  ;  Stokes  v.  Maken,  62 
id.  145  ;  Brown  v.  Pratt,  3  Jones'  (N.  C.)  Eq.  202. 

The  same  presumption  exists  as  to  the  existence  of  the  com- 
mon law  in  those  States  which  have  been  established  in  territory 
acquired  since  the  revolution,  where  such  territory  was  not,  at 
the  time  of  its  acquisition,  occupied  by  an  organized  and  civi- 
lized community,  but  where  the  population  upon  the  establish- 
ment of  the  government  was  formed  by  emigration  from  the 
original  States.    Norris  v.  Harris,  15  Cal.  226. 

If  the  common  law  has  been  abrogated,  changed  or  modified 
by  a  statute  of  another  State,  this  must  be  made  a  matter  of 
proof  under  the  rules  of  evidence  of  the  State  where  the  litiga- 
tion is  pending.  White  v.  Knapp,  47  Barb.  (N.  Y.)  549  ;  Holmes 
v.  Broughton,  10  Wend.  75 ;  Donegan  v.  Wood,  49  Ala.  242. 

These  presumptions  do  not  apply  to  the  States  of  Louisiana, 
Florida  or  Texas.     Norris  v.  Harris,  15  Cal.  226. 

§  8.  How  affected  by  statutes  upon  the  same  subject.  A  well- 
established  rule  of  common  law  is  not  repealed  by  implication. 
Goodwin  v.  Tfiompson,  2  G.  Gr.  329.  But  when  the  common 
law  and  a  statute  differ,  the  former  gives  way  to  the  latter. 
1  Broom  &  Hadley's  Com.  (Wait's  Ed.)  66.  When  the  common 
law  and  a  statute  each  provide  a  remedy,  the  latter  remedy  is 
cumulative,  unless  the  statute  makes  it  exclusive.  Candee  v. 
Hayward,  37  N.  Y.  (1 0  Tiff.)  653  ;  People  v.  Craycroft,  2  Cal.  243. 
It  is  not  to  be  presumed  that  in  the  passage  of  an  act  the  legis- 
lature intended  to  make  any  innovation  upon  the  common  law, 
farther  than  the  case  absolutely  requires,  but  rather  that  the  act 
did  not  intend  to  make  any  alteration  other  than  is  specified, 
and  beyond  what  has  been  plainly  pronounced.  Hooper  v. 
Mayor,  etc.,  of  Baltimore,  12  Md.  464;  Keech  v.  Baltimore  <& 
Wabash  R.  R  Co.,  17  id.  82. 

Declaratory  statutes  do  not  affect  the  common  law. 

Where  the  legislature  has  undertaken  to  legislate  upon  a  sub- 
ject, by  legal  intendment,  the  common  law  is  abrogated.  State 
v.  McGrew,  11  Iowa,  112.  And  when  a  statute  changing  the 
common  law  is  repealed,  the  common  law  is  restored  to  its 
former  state.     Ins.  Co.  of  Vol.  of  Va.  v.  Bailey,  16  Gratt.  363. 

§  9.  Power  of  the  courts  to  change  or  overrule.   It  is  generally 
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understood  that  the  decisions  of  the  higher  courts  establish  the 
law  upon  the  matters  decided,  and  that  such  decision  becomes 
the  law  of  the  land  to  govern  thereafter  in  all  cases  to  which  it 
applies.  This  is  in  accordance  with  the  judicial  rule,  stare 
decisis,  and  it  should  not  be  departed  from,  except  on  the  fullest 
conviction  that  the  law  has  been  wrongly  settled  {Oakley  v.  Aspin- 
wall,  13  N.  Y.  [3  Kern.]  500 ;  Henry  v.  Bank  of  Salina,  5  Hill 
[N.  Y.],  535 ;  Sydnor  v.  Gascoigne,  11  Tex.  449 ;  Lemp  v.  Hast- 
ings, 4  Greene  [Iowa],  448) ;  for  the  community  has  a  right  to 
expect,  with  confidence,  that  courts  will  adhere  to  decisions 
made  after  full  argument  and  upon  due  consideration.  lb.  ; 
Fisher  v.  Horicon  Iron  &  Manuf.  Co.,  10  Wis.  351.  And  espe. 
cially  should  the  rule  of  stare  decisis  be  adhered  to  in  a  case, 
when  the  precise  question  is  again  presented  in  the  same  court, 
between  the  same  parties,  and  substantially  on  the  same  state  of 
facts.  New  York,  etc.,  R.  R.  Co.  v.  Ketchum,  34  How.  (N.  Y.) 
302 ;  and  see  TJiomason  v.  Dill,  34  Ala.  175  ;  Gray  v.  Gray,  34  G-a. 
499  ;  Bane  v.  Wick,  6  Ohio  St.  13  ;  Dugan  v.  Hollins,  13  Md.  149. 
The  maxim  stare  decisis  is  not,  however,  imperative  {Knee- 
land  v.  Milwaukee,  15  Wis.  691) ;  and  it  is  a  well-known  fact 
that  the  courts  sometimes  overrule  their  previous  decisions,  and 
the  number  of  overruled  cases  that  may  be  found  in  the  books 
is  very  considerable.  But  even  where  subsequent  judges  over- 
rule the  decision  or  judgment  of  their  predecessors,  they  do  not 
pretend  to  make  a  new  law,  but  to  vindicate  the  old  one  from 
misrepresentation.  For  if  it  be  found  that  the  former  decision 
is  manifestly  erroneous  or  unjust,  it  is  declared  not  that  such  a 
sentence  was  bad  law,  but  that  it  was  not  law  ;  that  is,  that  it  is 
not  the  established  custom  of  the  realm,  as  has  been  erroneously 
determined.  1  Broom  &  Had.  Com.  (Wait's  Ed.)  43 ;  and  see 
Henry  v.  Bank  of  Salina,  5  Hill  (N.  Y.),  523,  535.  So,  it  is 
held  not  to  be  contrary  to  the  maxim  stare  decisis,  to  overrule 
a  decision  which  is  without  precedent,  and  plainly  an  error,  and 
which  has  existed  only  a  few  years.  Callandar  v.  Keystone 
Ins.  Co.,  23  Penn.  St.  471.  But  where  an  erroneous  principle 
has  been  established  by  a  long  line  of  decisions,  and  individuals 
acting  upon  it  as  settled  law,  have  acquired  rights  under  it,  the 
courts,  after  the  lapse  of  many  years,  will  hesitate  long  before 
overruling  it ;  believing  it  to  be  better  to  leave  it  to  the  legisla- 
ture to  correct  the  error.  Emerson  v.  Alwater,  7  Mich.  12  ;  and 
see  Horrow  v.  Myers,  29  Ind.  469  ;  Bennett  v.  Bennett,  34  Ala. 
53;  see  the  title  Former  Adjudication,  or  Recovery;  see  ante, 
vol.  1, 17,  18. 
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CHAPTER  XLV. 

CONTRIBUTION. 

TITLE  I. 

CONTRIBUTION  AT  COMMON  LAW. 

ARTICLE  I. 

IN"   WHAT   CASES   ENFORCED. 

Section  1.  Rignt  to,  iu  general.  The  doctrine  of  contribntion 
rests  upon  the  broad  principle  of  justice,  that  when  one  has  dis- 
charged a  debt  or  obligation,  which  others  were  equally  bound 
with  him  to  discharge,  and  thus  removed  a  common  burden,  the 
others  who  have  received  a  benefit  ought,  in  conscience,  to  refund 
to  him  a  ratable  proportion.  Aspinwall  v.  Sacchi,  57  N.  Y. 
(12  Sick.)  331,  336.  It  depends  rather  upon  a  principle  of  equity, 
than  upon  contract.     Fletcher  v.  Grooer,  11  N.  H.  368  ;  Allen  v. 

Wood,  3  Ired.  Eq.  386 ;  Camp  v.  Bostwick,  20  Ohio,  337;  SmiWs 
Exrs.  v.  Anderson,  18  Md.  520.  And  contribution  was  at  one 
time  enforced  only  in  a  court  of  equity,  the  courts  of  law  assum- 
ing jurisdiction  in  modern  times,  upon  the  ground  of  an  implied 
assumpsit.  Craythome  v.  Swinburne,  14  Ves.  160 ;  Campbell 
v.  Mesier,  4  Johns.  Ch.  334;  Wilder  v.  Butterjield,  50  How.  (N. 
Y.)  399;  Rindge  v.  Baker,  57  N.  Y.  (12  Sick.)  209,215;  S.  C,  15 
Am.  Rep.  475  ;  Norton  v.  Coons,  3  Denio,  130  ;  White  v.  Banks, 
21  Ala.  705.  From  the  equitable  obligation  the  law  implies  a 
contract,  since  all  who  have  become  jointly  liable  may  reason- 
ably be  considered  as  mutually  contracting  among  themselves 
with  reference  to  the  duty  in  conscience.  lb.;  Horbaeh  v.  Elder, 
13   Penn.   St.   33 ;    Chaffee  v.  Jones,   19  Pick.  264 ;   Holmes  v. 

Weed,  19  Barb.  128 ;  Powers  v.  Nash,  37  Me.  322. 

And  the  doctrine  of  contribution  applies  equally  between 
original  contractors,  that  is,  those  jointly  bound  on  their  own 
account  (not  co-partners)  as  it  does  between  co  sureties,  that  is, 
those  jointly  bound  to  answer  for  the  debt  or  default  of  another. 
Chipman  v.  Morrill,  20  Cal.  130;  and  see  Kemp  v.  Finden,  12 
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Mees.  &  W.  421 ;  Young  v.  Lyons,  8  Gill.  (Md.)  162  ;  Sadler  v. 
Nixon,  5  Barn.  &  Ad.  933.  And  where,  by  the  nature  of  the 
case,  the  representative  of  any  party  dying  is  to  have  the  same 
benefit  as  the  deceased  would  have  had  if  he  had  lived,  the  law 
will  imply  the  like  promise  on  the  part  of  the  deceased,  that  his 
representative  shall  contribute,  notwithstanding  that  he  is  under 
no  direct  liability  in  a  court  of  law,  to  the  common  creditor.  Prior 
v.  Hembrow,  8  Mees.  &  W.  873;  Lampleigh  v.  Brathwait,  1 
Sm.  Lead.  Cas.  (7th  Am.  Ed.)  289  ;  and  see  Batchelder  v.  FisJce, 
17  Mass.  464 ;  Sibley  v.  McAlasler,  8  N.  H.  389  ;  MoKenna  v. 
George,  2  Rich.  (S.  C.)  Eq.  15.  So,  as  it  regards  the  claim  for 
contribution,  it  does  not  matter  whether  the  parties  are  jointly 
and  severally  bound,  or  only  severally,  nor  whether  they  are 
bound  by  the  same  or  by  separate  instruments,  nor  whether  they 
know  of  each  other's  engagements  or  not,  nor  whether  they  are 
liable  in  the  same  or  in  different  amounts,  provided  their  obliga- 
tions be  assumed  in  respect  to  one  and  the  same  transaction. 
Norton  v.  Coons,  3  Denio,  130;  Aspinwall  v.  Saceld,  57  N.  Y. 
(12  Sick.)  331,  337;  Deering  v.  Earl  of  Winchelsea,  2  Bos.  & 
P.  270;  Chaffee  v.  Jones,  19  Pick.  260 ;  Warner  v.  Morrison,  3 
Allen,  566;  Armitage  v.  Pulver,  37  N.  Y.  (10  Tiff.)  494.  But  a 
payment,  to  be  the  foundation  of  a  claim  for  contribution,  must 
be  compulsory.  That  is,  there  must  be  a  fixed  and  positive 
obligation  to  pay.  Pitt  v.  Purssord,  8  Mees.  &  W.  538  ;  Davies 
v.  Humphreys,  6  id.  153 ;  Frith  v.  Sprague,  14  Mass.  455  ; 
Lucas  v.  Jefferson  Ins.  Co.,  6  Cow.  635.  And  if  a  party  has 
voluntarily  paid  money  on  a  void  note  or  obligation,  he  cannot 
maintain  an  action  for  contribution.  Russell  v.  Failer,  1  Ohio 
St.  327 ;  and  see  Mutual  Safety  Ins.  Co.  v.  Hone,  2  N.  Y.  (2 
Comst.)  235.  If,  however,  the  obligation  to  pay  is  fixed  and 
positive,  a  party  need  not  wait  to  be  sued,  but  may  pay  the  debt 
at  any  time  after  it  becomes  due,  and  then  maintain  his  action 
for  contribution.  lb. ;  Mauri  v.  Heffeman,  13  Johns.  58 ;  Linn 
v.  McClelland,  4  Dev.  &  Bat.  458  ;  Maydew  v.  Forrester,  5 
Taunt.  615;  Child  v.  Morley,  8  T.  R  614.  The  right  to  con- 
tribution arises  in  favor  of  a  party  as  soon  as  he  pays  more  than 
his  share,  but  not  till  then  (Lytle  v.  Pope,  11  B.  Monr.  [Ky.]  297 ; 
Bonham  v.  Galloway,  13  111.  68  ;  Ponder  v.  Carter,  12  Ired.  32) ; 
and  that  is  the  time  when  the  statute  of  limitations  tegins  to  run. 
Ponder  v.  Carter,  12  Ired.  (N.  C.)  L.  242  ;  Dames  v.  Humphreys, 
6  Mees.  &  W.  153  ;  and  see  Mills  v.  Hyde,  19  Vt.  59  ;  see  also 
Howe  v.  Ward,  4  Me.  195 ;  Board/nan  v.  Paige,  11  K  H.  431. 
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And  where  the  liability  of  one  joint  maker  of  a  promissory  note 
was  continued  by  partial  payments  within  six  years,  but  the 
remedy  of  the  holder  against  the  other  was  barred  by  the 
statute  of  limitations,  it  was  held  that  the  debtor  who  continued 
liable  could,  notwithstanding,  recover  a  contribution  from  the 
other  after  paying  the  debt.  Peaslee  v.  Breed,  10  N.  H.  489 ; 
but  see  Shelion  v.  Farmer,  9  Bush  (Ky.),  314. 

In  order  to  maintain  an  action  for  contribution  by  one  joint 
contractor  against  another,  it  is  not  necessary  that  there  should 
be  a  technical  partnership.  Finlay  v.  Stewart,  56  Penn.  St.  183. 
But  in  an  action  by  one  of  two  co-contractors,  for  contribution, 
only  a  moiety  of  the  loss  actually  sustained  can  be  recovered. 
Snyder  v.  Kirtley,  35  Mo.  423 ;  and  see  Owens  v.  Collinson,  3 
Gill.  &  J.  (Md.)  25  ;  Chaffee  v.  Jones,  19  Pick.  265. 

§  2.  Contribution  among  sureties.  It  is  now  well  settled  that 
an  action  at  law  will  lie  by  one  surety  who  has  paid  more  than 
his  share,  to  recover  contribution  from  his  co-surety.  Crowdus 
v.  Shelby,  6  J.  J.  Marsh.  (Ky.)  62  ;  Norton  v.  Soule,  2  Me.  341, 
344  ;  Kludge  v.  Baker,  57  N.  Y.  (12  Sick.)  209,  215 ;  S.  C,  15  Am. 
Rep.  480 ;  ante,  vol.  1,  182-186.  And  it  is  held,  that  such  an 
action  will  lie  without  a  previous  notice  of  the  payment  by  the 
plaintiff  and  a  special  demand.  Chaffee  v.  Jones,  19  Pick.  260 ; 
but  see  Carpenter  v.  Kelly,  9  Ohio,  106 ;  Sherrod  v.  Woodard, 
4  Dev.  (N.  C.)  363.  The  contribution  is  compelled  by  an  action 
of  assumpsit,  founded  purely  on  equitable  principles.  It  pro- 
ceeds upon  the  broad  ground,  that  when  two  or  more  are  subject 
to  a  loss  or  burden  common  to  all,  and  one  bears  the  whole  or  a 
disproportionate  part,  it  lays  an  equitable  claim  for  contribution 
from  those  who  are  thereby  proportionally  relieved.  Norton  v. 
Soule,  2  Me.  341,  344  ;  Wood  v.  Leland,  1  Mete.  (Mass.)  389 ; 
ante,  288,  §  1  ;  ante,  vol.  1,  182-186.  The  action  will  lie  as  well 
where  there  are  several  sureties,  as  where  there  are  only  two 
{Foster  v.  Johnson,  5  Vt.  60) ;  and  it  will  lie  by  one  co-surety 
against  the  representatives  of  a  deceased  co-surety,  for  a  pay- 
ment after  his  death,  because  the  implied  obligation  arose  at  the 
time  the  common  suretyship  was  entered  into.  Malin  v.  Bull, 
13  Serg.  &  R.  441 ;  Bradley  v.  Burwell,  3  Denio,  62 ;  Bachelder 
v.  FisJce,  17  Mass.  464 ;  Stothoff  v.  Dunham,  19  N.  J.  (Law)  181 ; 
JUTKenna  v.  George,  2  Rich.  (S.  C.)  Eq.  15, 18  ;  see  post,  296,  title 
2,  art.  1,  §  2.  So,  where  several  persons  sign  as  sureties,  though 
without  communication  with  each  other,  all  are  equally  bound 
to  contribute.    Norton  v.  Coons,  6  N.  Y.  (2  Seld.)  33.     And  in 
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an  action  by  a  surety  against  his  co-surety  for  contribution,  the 
latter  cannot  defend  by  setting  up,  by  way  of  counter-claim, 
recoupment  or  set-off,  a  cause  of  action  existing  in  favor  of  the 
principal  against  the  plaintiff.  0' '  Blenis  v.  Karing,  57  N.  Y. 
(12  Sick.)  649. 

The  rule  making  sureties  for  the  same  debt  by  different  obli- 
gations equitable  co-sureties,  does  not  apply  where  some  are 
sureties  in  a  replevin  and  others  in  a  supersedeas  bond ;  the 
liabilities  upon  the  two  being  different.  Kellar  v.  Williams,  10 
Bush  (Ky.),  216. 

In  law,  each  surety  is  responsible  to  his  co-surety  for  an 
aliquot  proportion  of  the  money  for  which  they  were  bound, 
ascertained  by  the  whole  number  of  sureties  merely,  without 
regard  to  the  insolvency  of  any  one  or  more  of  the  co-sureties. 
Samuel  v.  Zachery,  4  Ired.  (N.  C.)  L.  377;  Currier  v.  Fellows, 
7  Foster  (N.  H.),  366;  Browne  v.  Lee,  6  B.  &  C.  689  ;  Bocld  v. 
Winn,  27  Mo.  501.  Though  it  has  been  held  by  some  of  the 
courts,  that  if  one  of  several  sureties  be  insolvent,  contribution 
at  law,  as  well  as  in  equity,  will  be  according  to  the  number  of 
those  who  are  solvent.  Preston  v.  Preston,  4  G-ratt.  88  ;  Harris 
v.  Ferguson,  2  Bailey  (S.  C),  397,  401  ;  Boardman  v.  Paige,  11 
N.  H.  432,  440;  Easterly  v.  Barber,  3  N.  Y.  S.  C.  (T.  &  C.)  421 ; 
ante,  vol.  1,  186 ;  see  post,  296,  title  2,  art.  1,  §  2. 

A  surety  cannot  recover  contribution  for  the  payment  of  a 
debt  which  he  was  not  legally  bound  to  pay.  Skillin  v.  Merrill, 
16  Mass.  40 ;  ante,  289,  §  1.  And  the  right  of  action  for  contribu- 
tion will  not  exist,  except  for  the  excess  which  the  surety  has  paid 
beyond  his  just  share  {Fletcher  v.  Grower,  11  N.  H.  369) ;  nor 
will  the  action  lie  where  the  surety  has  in  fact  been  reimbursed 
and  has  sustained  no  loss  {Mason  v.  Lord,  20  Pick.  447  ;  see 
Atkinson  v.  Stewart,  2  B.  Monr.  [Ky.]  348) ;  nor  where  the 
surety  who  has  paid  is  indebted  to  the  principal  in  more  than 
the  amount  of  the  debt.  Btzzell  v.  White,  13  Ala.  422.  And  if 
one  surety  has  received  any  property  from  the  principal  for  the 
purpose  of  indemnifying  him,  he  must  account  for  the  proceeds 
of  it,  as  for  so  much  received  on  common  account.  Bachelder  v. 
Fiske,  17  Mass.  464  ;  Agnew  v.  Bell,  4  Watts,  31  ;  Lead.  Cas.  in 
Eq.  103  ;  and  see  McPherson  v.  Talbott,  10  Gill.  &  J.  (Md) 
499  ;  Chilton  v.  Chapman,  13  Mo.  470. 

If  one  becomes  surety  at  the  request  of  a  co-surety,  he  is  not 
liable  to  the  latter  for  contribution  {Byers  v.  McClanahan,  6 
Gill.  &  J.  [Md.]  499  ;  but  see  Bagott  v.  Mullen,   32  Ind.   332; ; 
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nor  is  the  surety  of  a  surety  entitled  to  contribution.  Price  r, 
Edwards,  11  Mo.  526 ;  Knox  v.  Vallandigham,  13  Sm.  &  M. 
(Miss.)  526.  But  a  surety  may  sue  his  co-surety  at  law  for  con- 
tribution, immediately  upon  payment  of  the  debt,  and  whether 
the  principal  debtor  be  insolvent  or  not.  Judah  v.  Mieure,  5 
Blackf.  (Ind.)  171  ;  Goodall  v.  Wentworth,  20  Me.  322  ;  Brisen- 
dine  v.  Martin,  1  Ired.  (N.  C.)  296  ;  Roberts  v.  Adams,  6  Port. 
(Ala.)  361.  Though,  according  to  the  Kentucky  authorities,  it 
must  be  shown  that  the  principal  is  insolvent,  or  unable  to  pay. 
Atkinson  v.  Stewart,  2  B.  Monr.  348 ;  Pearson  v.  Duckham,  3 
Litt.  385  ;  Morrison  v.  Poyntz,  7  Dana,  307  ;  Poignard  v.  Ver- 
non, 1  Monr.  45.  If  one  of  several  sureties  on  a  note  is  com- 
pelled to  pay  the  amount,  in  an  action  by  him  against  a  co-surety 
for  contribution,  it  is  not  competent  for  the  defendant  to  show 
that  the  note  as  between  the  principal  and  payee  was  without 
consideration.     Cave  v.  Burns,  6  Ala.  780. 

The  surety  of  a  defendant  in  execution,  by  paying  and  ob- 
taining an  assignment  of  the  judgment  to  himself,  cannot, 
through  a  summary  proceeding  at  law,  sue  out  an  execution 
against  his  co-surety.  Hall  v.  Sherwood,  59  Mo.  172 ;  and  see 
Harbeck  v.  Vanderbilt,  20  N.  Y.  (6  Smith)  395 ;  Brackett  v. 
Winslow,  17  Mass.  154. 

Whether  the  right  to  contribution  extends  to  any  part  of  the 
costs  paid  or  incurred  by  the  surety,  in  attempting  to  defend,  or 
in  settling  legal  proceedings  taken  by  the  creditor  against  him 
to  recover  the  debt,  is  a  question  still  unsettled  by  the  authori- 
ties. Contribution  for  costs  was  ruled  against  in  Roach  v. 
Thompson,  Moo.  &  M.  487  ;  Gillet  v.  Rippon,  id.  406  ;  Knight 
v.  Hughes,  id.  247 ;  S.  O,  3  Car.  &  P.  467 ;  and  see  Henry  v. 
Goldney,  15  Mees.  &  W.  494,  496;  Boardmanv.  Paige,  11  N. 
H.  431.  But  where  a  judgment,  recovered  against  an  insolvent 
principal,  and  his  two  sureties,  was  paid  by  one  of  them,  it  was 
held  that  he  could  recover  of  his  co-surety  one-half  of  the  costs. 
Davis  v.  Emerson,  17  Me.  64 ;  see  also  Cleveland  v.  Covington, 
3  Strobh.  (S.  C)  184  ;  Bonney  v.  Seely,  2  Wend.  481 ;  McKee  v. 
Campbell,  27  Mich.  497.  And  it  is  said  that  the  right  of  a  co- 
surety to  recover  costs  and  expenses  depends  altogether  upon 
the  question,  whether  the  defense  was  made  under  such  circum- 
stances as  to  be  regarded  as  hopeful  and  prudent ;  and  if  so, 
the  expenses  of  the  defense  may  always  be  recovered.  Fletcher 
v.  Jackson,  23  Vt.  593.  But  it  is  otherwise  if  the  surety  be 
notified  that  there  is  no  defense.   Beckley  v.  Munson,  22  Conn.  299. 
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Where  the  plaintiff  and  the  defendant  had  executed,  as 
sureties,  a  warrant  of  attorney  to  secure  an  advance  made  to  the 
principal,  and,  on  default  made  by  the  principal,  judgment  was 
entered  upon  the  warrant  of  attorney,  and  execution  issued 
against  the  plaintiff,  it  was  held,  that  he  was  entitled  to  recover 
from  the  defendant  a  moiety  of  the  costs  of  such  execution. 
Kemp  v.  Finden,  12  Mees.  &  W.  421. 

On  the  question  of  contribution  between  co-sureties,  partners, 
who  signed  in  the  partnership  name,  are  to  be  regarded  as  but 
one  surety.     Chaffee  v.  Jones,  19  Pick.  260. 

The  doctrine  of  contribution  does  not  apply  as  between  accom- 
modation indorsers.  McDonald  v.  Magruder,  3  Pet.  478.  Con- 
sequently, in  the  absence  of  an  express  or  implied  agreement, 
changing  the  liabilities  of  indorsers,  inter  se,  they  are  bound  to 
pay  in  the  order  in  which  their  names  appear  on  the  paper. 
Stiles  v.  Eastman,  1  Kelly  (Ga.),  205  ;  Spence  v.  Barclay,  8  Ala. 
581 ;  see  Easterly  v  Barber,  3  N.  Y.  S.  C.  (T.  &  C.)  421;  Bams  v. 
Morgan,  64  N.  C.  570 ;  Edelen  v.  White,  6  Bush  (Ky.),  408 ;  ante, 
vol.  1,  601. 

§  3.  Contribution  at  law  in  other  cases.  In  matters  of  contract 
generally,  wherever  there  is  a  joint  undertaking  as  principals  or 
sureties,  a  promise  for  contribution  is  raised  by  implication  of 
law  in  favor  of  him  who  pays  the  entire  debt,  against  his  co- 
obligor.  Labeaume  v.  Sweeney,  17  Mo.  153  ;  and  see  Mount- 
cashell  v.  Barber,  24  Eng.  Law  &  Eq.  362  ;  Gillian  v.  Nixon,  26 
HI.  50 ;  ante,  vol.  1,  182-186. 

If  a  tenant  in  common,  or  joint-tenant  or  other  person  who  is 
under  a  duty  to  repair,  fails  to  contribute  after  a  demand  by  a 
co-tenant  or  co-obligor,  the  latter,  on  incurring  the  necessary 
expense,  may  sustain  an  action  to  recover  the  proportionate 
share  of  the  defaulting  party.  Mumford  v.  Brown,  6  Cow.  475  ; 
Rindge  v.  Baker,  57  N.  Y.  (12  Sick.)  209  ;  S.  C,  15  Am.  Rep.  475  ; 
Doane  v.  Badger,  12  Mass.  65  ;  Loring  v.  Bacon,  4  id.  575  ;  see 
Calvert  v.  Aldrich,  99  id.  74.  So,  where  several  parties,  not 
partners,  are  defendants  in  an  action  ex  contractu,  and  the  plain- 
tiff' recovers  judgment  against  them,  and  one  pays  the  whole 
demand,  he  may  recover  contribution  against  the  others.  Sadler 
v.  Nixon,  5  B.  &  Ad.  936 ;  see  Blackett  v.  Weir,  5  B.  &  C.  387, 
388  ;  Murray  v.  Bogert,  14  Johns.  318.  So,  if  two  parties  agree 
to  employ  an  arbitrator,  and  one  pays  a  sum  of  money  to  take 
up  the  award,  he  is  entitled  to  recover  from  the  other  a  moiety 
of  the  sum  so  paid.    Marsack  v.  Webber,  6  H.  &  N.  1,  6 ;  and 


294  CONTRIBUTION. 

see  Burnett  v.  Minst,  4  Moore,  340.  And  where  two  or  more 
members  of  a  provisional  committee  jointly  enter  into  a  contract 
with  a  third  party,  and  one  of  them  is  compelled  to  pay  more 
than  his  just  share  of  the  debts,  he  may  maintain  an  action  at 
law  against  his  co  contractors  to  recover  contribution  in  respect 
to  the  amount  overpaid  by  him.  Batard  v.  Hawes,  3  El.  &  Bl. 
287 ;  S.  C,  20  Eng.  Law  &  Eq.  137 ;  Boulter  v.  Peplow,  9  C. 
B.  493. 

Where  a  joint  owner  of  property,  authorized  to  sell,  warrants 
the  soundness  of  the  property,  which  is  found  to  be  defective, 
and  the  seller  pays  for  the  defect  without  suit,  the  other  joint 
owner  is  bound  to  contribute  to  the  loss  in  proportion  to  his 
interest.  Davis  v.  Burnett,  4  Jones'  (N.  C.)  Law,  71.  Where, 
by  written  agreement,  the  owners  of  land  on  opposite  sides  of  a 
river  agreed  to  build  and  keep  in  repair  a  dam,  for  the  use  of 
their  respective  mill  properties,  and  the  mill  and  interest  of  one 
of  them  was  sold  by  execution,  on  a  judgment  entered  before 
the  agreement  was  made,  it  was  held,  that  the  sheriffs  vendee, 
and  his  assignees,  by  claiming  and  receiving  the  benefit  of  the  dam 
according  to  the  terms  of  the  original  contract,  made  themselves 
liable  to  the  other  owner  for  contribution  for  their  proportion  of 
repairs.     Campbell  v.  Hand,  49  Penn.  St.  234. 

Costs  upon  a  judgment  rendered  in  an  action  ex  contractu 
against  tenants  in  common  are  to  be  apportioned  among  the 
several  judgment  debtors  in  proportion  to  the  shares  which,  as 
amongst  themselves,  they  are  respectively  bound  to  contribute 
toward  the  debt.    Hayes  v.  Morrison,  38  N.  H.  90. 

§  4.  No  contribution  among  wrong-doers.  Among  wrong-doers 
the  law  raises  no  implied  promise  or  right  to  contribution.  Min- 
nis  v.  Johnson,  1  Duv.  (Ky.)  171.  And  it  is  therefore  a  settled 
rule,  that  no  action  for  contribution  can  be  maintained  by  one 
wrong-doer  against  another,  even  though  the  one  who  claims 
contribution  may  have  been  compelled  to  satisfy  the  whole 
damages  arising  from  the  tort  committed  by  them  both.  Merry- 
weather  v.  Nixon,  8  T.  R.  186 ;  S.  C,  2  Sm.  Lead.  Cas.  (7th  Am. 
Ed.)  479  ;  Acheson  v.  Miller,  18  Ohio,  1 ;  Anderson  v.  Saylors, 
3  Head  (Tenn.),  551.  Of  this  rule  it  is,  however,  said  that  the 
exceptions  to  it  are  so  numerous,  that  it  can  hardly  with  pro- 
priety be  called  a  general  rule  {Baity  v.  Bussing,  28  Conn.  455) , 
and  it  is  held  to  be  applicable  only  to  cases  where  there  has  been 
an  intentional  violation  of  law,  or  where  the  wrong-doer  is  to  be 
■presumed  to  have  known  that  the  act  was  unlawful  (lb. ;  Adam- 
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son  v.  Jerms,  4  Bing.  72  ;  Belts  v.  Gibbons,  2  Ad.  &  E.  57 ; 
Acheson  v.  Miller,  2  Ohio  St.  203 ;  Wehle  v.  Hamland,  42  How. 
[N.  Y.]  399  ;  S.  C,  4  Daly,  550;  ante,  vol.  1,  183) ;  as  where  the 
wrong-doers  were  two  of  the  officers  of  a  bank,  who  had  fraudu- 
lently abstracted  its  funds.  Miller  v.  Fenton,  11  Paige,  18  ;  and 
see  Arnold  v.  Clifford,  2  Sumn.  238  ;  Colburn  v.  Patmore,  1  Cr. 
M.  &  R.  73.  But  where  a  person  was  injured  in  passing  over  a 
defective  bridge,  which  two  counties  were  jointly  bound  to  ke^p 
in  repair,  and  recovered  judgment  of  one  county,  the  other  was 
held  liable  to  contribution.  Armstrong  County  v.  Clarion 
County,  66  Penn.  St.  218  ;  S.  C,  5  Am.  Rep.  368.  So,  A,  in  good 
faith,  took  up  B's  cattle  damage  feasant,  and  C,  a  field-driver,  at 
A's  request,  sold  them  at  auction  and  received  the  money.  The 
proceedings  were  irregular,  and  A  and  C  were  in  fact  joint  tres- 
passers. It  was  held,  notwithstanding,  that  A  could  recover  of 
C  the  money  received  for  the  sale  of  the  cattle.  Jacobs  v.  Pol- 
lard, 10  Cush.  287. 

For  further  illustrations  of  the  doctrine  of  contribution,  see 
titles  Corporations  and  Shipping  ;  see,  also,  ante,  vol.  1, 182-186. 


TITLE  II. 

CONTRIBUTION  IN  EQUITY. 

ARTICLE  I. 

OF  THE   EQUITABLE   PRINCIPLES  APPLICABLE   IN"  CONTRIBUTION. 

Section  1.  In  general.  The  principle  upon  which  the  doctrine 
of  contribution  is  founded,  namely,  that  equality  of  right  re- 
quires equality  of  burden,  has  a  more  extensive  and  effectual 
operation  in  a  court  of  equity,  than  in  a  court  of  law.  Camp- 
bell v.  Mesier,  4  Johns.  Ch.  334  ;  and  see  McGunn  v.  Hanlin. 
20  Mich.  477  ;    Wayland  v.  Tucker,  4  Gratt.  (Va.)  268. 

In^the  leading  case  of  Bering  v.  Winchelsea,  1  Cox,  318 ;  S.  C, 
2  B.'&  P.  270;  1  White  &  Tudor' s  Lead.  Cas.  Eq.  120-188 
(4th  Am.  Ed.),  the  principle  was  established,  that  "the  right  and 
duty  of  contributions  is  founded  in  doctrines  of  equity,  and 
does  not  depend  upon  contract.  If  several  persons  are  indebted, 
and  one  makes  the  payment,  the  creditor  is  bound  in  conscience, 
if  not  by  contract,  to  give  to  the  party  paying  the  debt  all  his 
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remedies  against  the  other  debtors.  The  cases  of  average  in  equity 
rest  upon  the  same  principle.  It  would  be  against  equity  for  the 
creditor  to  exact  or  receive  payment  from  one,  and  to  permit,  or 
by  his  conduct  to  cause,  the  other  debtors  to  be  exempt  from 
payment.  He  is  bound,  seldom  by  contract,  but  always  in  con- 
science, as  far  as  he  is  able,  to  put  the  party  paying  the  debt 
upon  the  same  footing  with  those  who  are  equally  bound." 
Lord  Redesdale,  in  Stirling  v.  Forrester,  3  Bl.  59  ;  see  also 
Spottiswood's  Case,  6  DeG.  Mac.  &  G.  345,  371,  375  ;  Writing 
v.  Burke,  L.  R.,  10  Eq.  539  ;  L.  R.,  6  Ch.  App.  342  ;  Ware  v.  Hor- 
wood,  14  Yes.  31  ;  Craythorne  v.  Swinburne,  id.  160,  1<S5  ; 
White  v.  Banks,  21  Ala.  705  ;  Russell  v.  Failor,  1  Ohio  St.  327 ; 
Hayes  v.  Ward,  4  Johns.  Ch.  123 ;  Miller  v.  Woodward,  8  Mo. 
169.  It  may  be  observed  in  this  connection,  that  in  all  cases  of 
contribution,  the  jurisdiction  now  assumed  by  courts  of  law  does 
not  affect  the  original  jurisdiction  of  courts  of  equity.  Wright 
v.  Hunter,  5  Ves.  794  ;  Veile  v.  Hoag,  24  Vt.  46.  But  contribu- 
tion will  not  be  enforced  in  equity  between  wrong -doers  (Peck 
v.  Ellis,  2  Johns.  Ch.  131 ;  ante,  294,  §  4) ;  though  it  is  otherwise 
with  respect  to  mere  breaches  of  trust,  not  involving  any  actual 
fraud.  In  such  cases  each  defaulting  trustee  is  severally  liable  to 
the  cestui  que  trust  for  the  whole  loss ;  but  contribution  may  be 
enforced  as  between  the  trustees  themselves,  and  if  any  third 
person  has  knowingly  reaped  the  benefit  of  the  breach  of  trust, 
the  loss  may  be  eventually  cast  on  him.  Adams'  Eq.  268  ; 
Rehden  v.  Wesley,  29  Beav.  215  ;  LocJchart  v.  Reilly,  1  DeG.  & 
J.  464  ;  Fletcher  v.  Green,  33  Beav.  513  ;  Seddon  v.  Connell,  10 
Sim.  79,  86  ;  Lennard  v.  Curzon,  1  D^G.  &  Sm.  350.  So,  a 
voluntary  act  of  one  party,  in  expending  money  for  the  benefit 
of  all,  will  not  create  a  right  to  contribution  in  equity,  any 
more  than  at  law.     Adams'  Eq.  267  ;  ante,  288,  §  1. 

§  2.  In  cases  of  suretyship.  Jurisdiction  in  courts  of  law  to 
compel  contribution  in  cases  of  suretyship  is  convenient  enough, 
in  a  case  simple  and  uncomplicated,  but  is  attended  with  great 
difficulty  where  the  sureties  are  numerous  ;  and  especially  since 
it  has  been  held,  that  separate  actions  may  be  brought  against 
the  different  sureties  for  their  respective  quotas  and  proportions, 
thus  leading  to  a  multiplicity  of  suits.  Wright  v.  Hunter,  5 
Ves.  792  ;  Craythorne  v.  Swinburne,  14  id.  159 ;  Cowell  v. 
Edwards,  2  Bos.  &  P.  268 ;  and  see  ante,  vol.  1,  182.  So,  there 
are  cases  in  which  the  remedy  at  law  is  now  utterly  inadequate. 
As,  if  there  are  several  sureties,  and  one  is  insolvent,  and  another 
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pays  the  debt,  lie  can,  at  law,  recover  no  more  than  an  aliquot 
part  of  the  whole,  regard  being  had  to  the  number  of  co-sureties. 
Brown  v.  Lee,  6  B.  &  C.  697 ;  S.  C,  9  D.  &  R.  700 ;  Batard 
v.  Hawes,  2  Ell.  &  B.  287 ;  Samuel  v.  Zachary,  4  Ired.  577 ; 
ante,  291.  But  in  equity  the  insolvent's  share  is  apportioned 
among  those  who  are  solvent.  lb.;  Dodd  v.  Winn,  27  Mo.  501  ; 
Bell  v.Jasper,  2  Ired.  Eq.  597;  Couch  v.  Terry's  AdrnW,  12 
Ala.  225  ;  North  v.  Brace,  30  Conn.  72.  Thus,  if  there  are  three 
sureties  and  all  of  them  are  solvent,  and  one  pays  the  debt,  each 
of  the  others  will  be  liable  to  him  for  one-third  of  the  amount 
only  ;  but  if  one  of  them  is  insolvent,  the  other  will  be  liable  for 
one-half.  lb. ;  Mayor  of  Burwich  v.  Murray,  7  DeG.,  Mac.  &  G. 
497 ;  Stothoff  v.  Dunham,  19  N.  J.  (Law)  181 ;  and  see  Cowell 
v.  Edwards,  2  Bos.  &  P.  268.  So,  if  one  of  the  sureties  dies, 
the  remedy  at  law  lies  only  against  the  surviving  sureties  ;  but 
in  equity,  contribution  may  be  enforced  against  the  representa- 
tive of  the  deceased  surety.  Primrose  v.  Bromley,  1  Atk.  89  ; 
see  ante,  290,  title  1,  art.  1,  §  2. 

A  surety  cannot,  however,  compel  a  contribution  irom  his 
co-sureties  until  he  has  paid  the  debt  ( Wood  v.  Leland,  1 
Mete.  [Mass.]  387,  389;  Hodges  v.  Armstrong  3  Dev.  253;  but 
see  Waters  v.  Riley,  2  Harr.  &  J.  [Md.]  306 ;  McKenna  v. 
Oeorge,  2  Rich.  [S.  C]  Eq.  15) ;  nor  unless  it  appears  that  the 
principal  is  insolvent,  or  that  due  diligence  has  been  used, 
unsuccessfully,  to  obtain  from  him  the  sum  claimed.  Rainey  v. 
Tarborough,  2  Ired.  (N.  C.)  Eq.  249  ;  Allen  v.  Wood,  3  id.  386 ; 
Daniel  v.  Ballard,  2  Dana  (Ky.),  296.  But  it  has  also  been  held 
that  a  surety  who  pays  a  debt  may  have  a  remedy  against  his 
co-surety,  without  showing  an  inability  in  the  principal  to  pay. 
Odlin  v.  Greenleaf,  3  N.  fl.  270.  To  determine  whether  different 
sets  of  sureties  are,  in  reality,  co-sureties,  and  entitled  to  con- 
tribution, equity  has  respect  to  substance,  and  not  to  form  ;  to 
the  engagements  which  the  sureties  have  entered  into,  and  not 
to  the  instruments  by  which  their  engagements  are  manifested. 
If  several  persons,  or  several  sets  of  persons,  become  sureties 
for  the  same  duty  or  debt,  of,  to  and  for  the  same  persons, 
though  by  different  instruments,  at  different  times,  and  without 
a  knowledge  of  the  obligations  of  each  other,  they  will  be  bound 
to  mutual  contribution  in  equity.  Daniel  v.  McRae,  2  Hawks 
(N.  C),  590  ;  Breckenridge  v  Taylor,  5  Dana  (Ky.),  110  ;  White 
&  Tudor' s  Lead.  Cas.  in  Eq.  120-188;  Daniel  v.  McRae,  2 
Hawks,  590,  604 ;  Craig  v.  Ankeney,  4  Gill.  226,  232 ;  Aspin- 
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wall  v.  Sacchi,  57  N.  Y.  (12  Sick.)  331,  337 ;  Butler  v.  Birkey, 
13  Ohio  St.  514  ;  Screven  v.  Joyner,  1  Hill's  (S.  C.)  Ch.  252,  260, 
If  the  suretyship  be  substantially,  and  in  its  nature,  that  of  one 
of  several  original  sureties,  on  the  payment  under  its  obligation, 
the  duty  of  contribution  attaches  to  the  other  sureties.  Stout  v. 
Vause,  1  Rob.  (Va.)  169  ;  and  see  Harris  v.  Ferguson,  2  Bailey 
(S.  C),  397  ;  Bosley  v.  Taylor,  5  Dana  (Ky.),  157 ;  Bell  v.  Jasper, 
2  Ired.  (N.  0.)  Eq.  597.  Where,  however,  sureties  are  bound  by 
different  instruments  for  distinct  portions  of  a  debt  due  from  the 
same  principal,  if  the  suretyship  of  each  is  a  separate  and  dis- 
tinct transaction,  the  doctrine  laid  down  in  Bering  v.  Lord 
Winchelsea  will  not  apply,  and  there  will  be  no  right  of  con- 
tribution among  the  sureties.  Coope  v.  Twynam,  1  T.  &  R. 
426 ;  Arcedeckne  v.  Lord  Howard,  27  L.  T.  R.  (N.  S.)  194 ;  20 
W.  R.  879  ;  LangforoVs  Ex.  v.  P  err  in,  5  Leigh,  552,  558. 

A  surety  for  a  surety  is  not  liable  for  contribution.  Cray- 
thorne  v.  Swinburne,  14  Ves.  160.  And  a  party  who  has 
become  a  surety  at  the  instance  of  his  co-surety  is  not  liable  to 
be  called  upon  for  contribution  by  the  person  at  whose  request 
he  entered  into  the  security.  Turner  v.  Dames,  2  Esp.  478; 
Gutter  v.  Emery,  37  N.  H.  567 ;  Melms  v.  Werdehoff,  14  Wis. 
18  ;  Keith  v.  Goodwin,  31  Vt.  268,  275  ;  Apgar  v.  Hiler,  4  Zabr. 
808;  see  Hendrick  v.  Whittemore,  105  Mass.  23;  Bagott  v. 
Mullen,  32  Ind.  332.  In  the  case  last  cited,  it  is  held  that,  where 
parties  standing  in  an  equal  relation  to  the  principal  sign  as 
sureties  for  that  principal,  the  one  at  the  request  of  the  other,  no 
sound  principle  of  law  or  equity  will  discharge  either  from  the 
legal  obligation  he  assumes  on  the  face  of  the  instrument,  to 
contribute  his  proportion  on  default  of  the  chief  obligor. 

At  law,  a  release  or  discharge  of  one  surety  by  the  creditor 
discharges  all  the  others.  Nicholson  v.  Revell,  6  Nev.  &  Mann. 
200 ;  S.  C.,  4  Ad.  &  El.  675.  But  this  rule  does  not  seem  to  prevail 
universally  in  equity.  See  Ex  parte  Gifford,  6  Yes.  805  ;  Garey 
v.  Hignutl,  32  Md.  552 ;  Boardman  v.  Paige,  11  N.  H.  432,  435; 
Bouchaud  v.  Bias,  3  Denio,  238 ;  Farmers,  etc.,  Bank  v.  Hath- 
bone,  26  Vt.  19;  Ex  parte  Graham,  5  DeGr.,  M.  &  G.  356; 
Dames  v.  Slainbank,  6  id.  679 ;  Pearl  v.  Deacon,  1  DeGr.  &  J. 
461 ;  Harrison  v.  Seymour,  L.  R.,  1  C.  P.  518.  The  holder  of  a 
security  who  agrees  with  the  principal  to  give  time  to  the  surety, 
by  so  doing  discharges  the  surety.  Oriental,  etc.,  Co.  v.  Over- 
end,  L.  R.,  7  Ch.  App.  142.  So,  any  act  or  omission  of  the 
creditor  injurious  to  the  surety  and  inconsistent  with  his  rights, 
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discharges  him.  See  Henderson  v.  Huey,  45  Ala.  275  ;  Watts  v. 
Shuttleworth,  5  H.  &  N.  235;  affirmed,  7  id  353;  Breese  v. 
Schuler,  48  111.  329.  But,  where  the  estate  of  a  deceased  surety 
cf  a  principal  debtor  was  discharged  from  liability  to  the  credi- 
tor, through  his  negligence,  by  operation  of  the  statute  of  limi- 
tations, and  a  co-surety  afterward  paid  the  debt;  it  was  held  that 
the  estate  was  liable  to  contribute  to  such  co-surety,  notwith- 
standing it  was  released  from  direct  liability  to  the  creditor.  20 
Ohio  St.  337 ;  S.  C,  5  Am.  Rep.  669. 

If  one  of  several  co-sureties  subsequently  takes  a  security 
from  the  principal,  for  his  own  indemnity,  it  inures  to  the  com- 
mon benefit  of  all  the  sureties.  Gregory  v.  Murrell,  2  Ired.  (N. 
C.)  Eq.  233,  236  ;  McMahon  v.  Fawcett,  2  Rand.  (Va.)  514  ;  Steale 
v.  Mealing,  24  Ala.  285 ;  Hinsdill  v.  Murray,  6  Vt.  136,  150  ; 
Mwood  v.  Deifendorf,  5  Barb.  398 ;  Rice  v.  Morton,  19  Mo. 
261 ;  iSilvey  v.  Dowell,  53  111.  260 ;  Parham  v.  Green,  46  No. 
Car.  436.  For  sureties  are  bound  to  observe  good  faith  toward 
each  other  ;  and  when  funds  are  placed  by  the  principal  in  the 
hands  of  one  surety  to  be  applied  either  to  the  payment  of  the 
debt,  or  for  the  purpose  of  indemnifying  him  against  any  loss 
that  may  arise  from  the  suretyship,  he  must  be  considered  as  hold- 
ing them  for  the  common  benefit  of  all  concerned.  lb. ;  Agnew 
v.  Bell,  4  Watts  (Penn.),  31  ;  see  McCune  v.  Belt,  45  Mo.  174 ; 
Miller  v.  Sawyer,  30  Vt.  412 ;  Leary  v.  Cheshire,  3  Jones'  (N. 
C.)  Eq.  170 ;  Carpenter  v.  Kelly,  9  Ohio,  106.  And  he  cannot 
recover  contribution  from  his  co-surety,  without  accounting  for 
the  property.  Hilton  v.  Crist,  5  Dana  (Ky.),  384,  389  ;  Goodloe 
v.  Clay,  6  B.  Monr.  (Ky.)  236  ;  see  Gould  v.  Fuller,  18  Me.  364. 
But  an  agreement  for  a  separate  indemnity,  entered  into  before 
one  becomes  surety,  with  the  knowledge  and  consent  of  the 
other,  will  be  good,  and  the  latter  will  be  entitled  only  to  the 
surplus  after  the  former  is  satisfied.  Moore  v.  Moore,  4  Hawks 
(N.  C),  458  ;  John  v.  Jones,  16  Ala.  454.  And  it  has  also  been 
held,  that  after  two  persons  have  become  sureties  for  a  common 
principal,  they  may  by  agreement  renounce  their  right  to  take 
equal  benefit  from  any  securites  either  may  obtain,  and  each 
may  undertake  to  look  out  for  himself,  exclusively,  for  indem- 
nity from  the  principal  or  contribution  from  another  co-surety 
(Tyus  v.  De  Jarnette,  26  Ala.  280) ;  but  such  an  agreement  must 
be  distinctly  proved.  lb. ;  Long  v.  Barnett,  3  Ired.  (N.  C.)  Eq. 
631,  634  ;  1  White  &  Tador's  Lead.  Cas.  in  Eq.  120-188,  4th  Am, 
Ed. 
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Courts  of  equity  have  gone  still  farther  in  favor  of  sureties, 
holding  that  the  one  who  pays  the  debt  is  entitled  to  the  full 
benefit  of  all  the  collateral  securities,  both  of  a  legal  and  equi- 
table nature,  which  the  creditor  has  taken  as  an  additional 
pledge  for  his  debt.  Bertholcl  v.  Berthold,  46  Mo.  557  ;  York  v. 
Landis,  65  N.  C.  535  ;  Magee  v.  Leggett,  48  Miss.  139  ;  Field  v. 
Hamilton,  45  Vt.  35 ;  Cheesebrough  v.  Willard,  1  Johns.  Ch. 
409 ;  Loud  v.  Sergeant,  1  Edw.  Ch.  164 ;  Atwood  v.  Vincent,  17 
Conn.  576.  And  where  one  of  two  or  more  sureties  has  made, 
or  is  about  to  make  a  disposition  of  his  property  so  as  to  throw 
the  burden  of  the  debt  on  the  co-surety,  if  the  principal  debtor 
is  insolvent,  a  court  of  equity,  on  the  application  of  the  surety, 
will  restrain  such  disposition  or  relieve  against  it  if  made.  Bowen 
v.  HasMns,  45  Miss.  183 ;  see  post,  title  Principal  and  Surety. 

§  3.  In  cases  of  partnership.  There  are  but  very  few  cases  in 
which  a  recovery  can  be  had  at  law  by  way  of  contribution 
between  partners.  The  remedy  is  usually  sought  in  equity? 
where  an  account  of  all  the  partnership  transactions  can  be 
taken.  See  McGunn  v.  Hanlin,  29  Mich.  477 ;  Sells  v.  Hubbell, 
2  Johns.  Ch.  397.  And  contribution  lies  between  partners  for 
any  excess,  which  has  been  paid  by  one  partner  beyond  his 
share,  against  the  other  partners,  if  upon  a  winding  up  of  the 
partnership  affairs,  such  a  balance  appears  in  his  favor  ;  or,  if, 
upon  a  dissolution,  he  has  been  compelled  to  pay  any  sum,  for 
which  he  ought  to  be  indemnified.  1  Story's  Eq.  Juris.,  §  504; 
and  see  Bumpass  v.  Webb,  1  Stew.  (Ala.)  19  ;  Fletcher  v.  Brown, 
7  Humph.  (Tenn.)  385  ;  Wright  v.  Hunter,  5  Ves.  792  ;  Abbot  v. 
Smith,  2  Wm.  Black.  947.  And  the  representatives  of  a  de- 
ceased partner,  who  had  paid  the  whole  of  a  partnership  debt, 
will  be  substituted  in  the  place  of  the  creditor,  in  order  to 
recover  a  contribution  from  the  surviving  partner,  or  his  estate. 
Sells  v.  Hubbell,  2  Johns.  Ch.  394. 

§  4.  Contribution  among  heirs,  distributees  and  legatees. 
One  heir,  upon  a  compulsory  payment  of  the  debt  of  his 
ancestors,  is  entitled  to  contribution  from  his  co-heirs.  Scher- 
merJwrn  v.  Barhydt,  9  Paige,  28  ;  Taylor  v.  Taylor,  8  B.  Monr. 
(Ky.)  419.  And  devisees,  as  between  themselves,  may  be  com- 
pelled to  contribute,  in  proportion  to  the  values  of  their  shares, 
to  the  payment  of  debts  charged  upon  all  the  estate  devised. 
Long  v.  Short,  1  P.  Wms.  403 ;  Carter  v.  Barnadiston,  id. 
505,  509,  521  ;  Livingston  v.  Livingston,  3  Johns.  Ch.  148.  So, 
where  one  specific  legacy  is,  upon  a  deficiency  of  assets,  appro- 
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priated  to  the  payment  of  debts,  other  specific  legatees  will  be 
compelled  to  contribute.  Snow  v.  Galium,  1  Dessau.  (S.  C.)  543  ; 
see  New  Orleans  v.  Baltimore,  15  La.  Ann.  625. 

But  a  court  of  equity  will  not  call  upon  a  devisee  in  behalf  of 
an  heir,  nor  upon  a  devisee  of  land  in  behalf  of  a  pecuniary 
legatee  to  contribute  to  the  payment  of  debts.  Livingston  v. 
Livingston,  3  Johns.  Ch.  148;  see  Hooker's  Appeal,  4  Penn.  St. 
497  ;  Tombs  v.  Roch,  2  Colly.  490. 

In  a  suit  for  contribution  against  distributees  or  legatees,  the 
executor,  or  administrator  de  bonis  non,  ought  to  be  made  a 
party,  unless  the  estate  has  been  finally  settled  and  the  final  dis- 
tribution made.     Hooper  v.  Royster,  1  Munf.  (Va.)  119. 

§  5.  Between  joint-tenants,  tenants  in  common,  etc.  Equity 
also  entertains  jurisdiction  to  compel  contribution  between  joint- 
tenants,  tenants  in  common,  etc.,  for  charges  and  expenditures 
incurred  for  the  common  benefit.  See  Lingard  v.  Bromley,  1 
V.  &  Beam.  114  ;  Rogers  v.  MaoKenzie,  4  Ves.  752  ;  Gardner  v. 
Diedrioks,  41  111.  158.  And  if  one  tenant  in  common  of  an 
equity  of  redemption  is  compelled  to  pay  off"  the  whole  incum- 
brance, and  takes  to  himself  a  transfer  of  the  legal  title,  the 
share  of  the  mortgage,  which  it  belonged  to  him  to  pay,  becomes 
extinguished,  his  title  to  his  portion  of  the  property  is  perfected, 
and  he  is  subrogated  to  the  rights  of  the  first  mortgagee,  and 
has  a  right  to  call  upon  his  co-tenant  to  pay  him  that  share,  or 
be  foreclosed  of  his  right  to  redeem.  Young  v.  Williams,  17 
Conn.  393. 

Where  two  of  three  joint  owners  of  a  mill  pay  a  judgment  at 
law  on  account  of  the  joint  property,  a  court  of  equity  will,  to 
save  litigation,  entertain  jurisdiction  to  compel  contribution  by 
the  other.  Thomas  v.  Hearn,  2  Port.  (Ala.)  262.  But  it  has 
been  held,  that  although  the  owners  of  three-fourths  of  a  water- 
power  be  compelled  to  purchase  a  piece  of  land,  to  secure  to 
the  proprietors  of  the  power  the  right  to  flow  it,  yet,  a  court  of 
equity  will  not  decree  contribution  by  the  owner  of  the  remain- 
ing fourth.     Norris  v.  Hill,  1  Mann.  (Mich.)  202. 

Where  a  party-wall  becomes  ruinous,  one  of  the  parties,  on 
due  notice  to  the  other,  may  pull  down  and  rebuild  the  wall, 
and  is  entitled  to  contribution,  toward  the  expense,  from  the 
other  party.  But  such  other  party  is  not  bound  to  contribute 
toward  building  the  new  wall  higher  than  the  old  ;  nor,  if  ma- 
terials more  costly,  or  of  a  different  nature,  are  used,  is  he  bound 
to  pay  any  part  of  the  extra  expense.     Campbell  v.  Mesier}  4 
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Johns.  Ch.  334  ;  Rindge  v.  Baker,  57  K  Y.  (12  Sick.)  209  ;  S.  C, 
15  Am.  Rep.  480 ;  see  Crawsliaw  v.  Sumner,  56  Mo.  517,  522. 

Where  several  purchase  in  common  an  estate  bound  by  a 
joint  lien,  and  the  purpart  (6  Barr,  234)  of  one  is  called  on  to 
pay  more  than  its  proportion,  the  tenant  or  his  lien  creditors 
are  entitled  to  stand  in  the  place  of  the  satisfied  creditor  to  the 
extent  of  the  excess,  which  ought  to  have  been  paid  out  of  the 
other  shares.  Gearhart  v.  Jordon,  11  Penn.  St.  325.  But 
where  three  persons  severally  purchased  three  tracts  of  land  of 
the  same  vendor,  on  which  there  was  the  lien  of  a  judgment  at 
the  time,  and  two  of  the  tracts  were  sold  on  execution  issued 
upon  the  judgment,  it  was  held,  that  the  purchasers  of  these 
tracts  could  not  compel  contribution  by  the  purchaser  of  the 
other  tract,  to  the  satisfaction  of  the  judgment.  Jobe  v.  C  Brien, 
2  Humph.  (Tenn.)  34. 

§  6.  Rights  of  sureties  against  principal.  If  a  surety  pay 
the  debt,  equity  will  compel  the  principal  to  reimburse  him. 
Moore  v.  Young,  1  Dana,  516,  517 ;  Bacrter  v.  Moore,  5  Leigh, 
219,  221  ;  Wesley  Church  v.  Moore,  10  Penn.  St.  273.  The 
same  rule  is  applied  by  courts  of  law.  Holmes  v.  Weed, 
19  Barb.  128 ;  Konitsky  v.  Mayor,  49  N.  Y.  (4  Sick.)  571 ;  Has- 
singer  v.  Solms,  5  Serg.  &  R.  8 ;  Gibbs  v.  Bryant,  1  Pick.  118  ; 
Ward  v.  Henry,  5  Conn.  596  ;  Smith  v.  Sayward,  5  Greenl.  (Me.) 
504  ;  Hulet  v.  Soullard,  26  Vt.  295.  If  two  or  more  sureties 
pay  their  principal's  debt  out  of  a  joint  fund,  they  may  main- 
tain a  joint  action  against  the  principal.  Boss  v.  Allen,  67  111. 
317  ;  Stewart  v.  Vaughan,  1  Rice  (S.  C),  33.  But  co-sureties 
cannot  join  in  an  action  against  the  principal  unless  the  money 
paid  was  out  of  their  joint  fund.  Parker  v.  Leek,  1  Stew.  (Ala.) 
523  ;  Boss  v.  Allen,  67  111.  317.  Sureties  have  no  right  of  action 
against  their  principal  until  they  have  paid  the  debt.  Bonham 
v.  Galloway,  13  111.  68 ;  Walker  v.  McKay,  2  Mete.  (Ky.)  294 ; 
Ponder  v.  Garter,  12  Ired.  (N.  C.)  L.  242 ;  Ingalls  v.  Dennett,  6 
Greenl.  (Me.)  79. 

Sureties  who  have  paid  the  debt  of  the  principal  are  entitled 
to  be  subrogated  to  the  rights  of  the  creditor  of  the  principal 
as  to  all  securities  held  by  him,  whether  original  or  collateral, 
and  to  have  them  transferred  to  them  so  that  they  may  avail 
themselves  of  the  securities  as  fully  as  the  creditor  could  have 
done  Bidder  dale  v.  Robinson,  2  Brock.  160,  167;  Ellsworth 
v.  Lockwood,  42  N.  Y.  (3  Hand)  89,  98 ;  Elwood  v.  Deifendorf, 
5  Barb.  398  ;  Alwood  v.  Vincent,  17  Conn.  576 ;   York  v.  Landis, 
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65  N.  C.  557  ;  Brown  Y.Lang,  4  Ala  50,  53  ;  Berthold  v.  Berthold, 
46  Mo.  557  ;  Hill  v.  Mannor,  11  Grratt.  522 ;  Dodier  v.  Lewis,  27 
Miss.  679  ;  CottrelVs  Appeal,  23  Penn.  St.  294  ;  Tonge  v.  Reynell, 
9  Harr.  818  ;  Brandon  v.  Brandon,  3  DeGr.  &  J.  524.  If  one  is 
surety  for  several  obligors,  and  he  is  compelled  to  pay  the  debt, 
his  remedy  for  reimbursement  is  by  an  action  against  them 
jointly.     Babcock  v.  Hubbard,  2  Conn.  536. 

After  the  debt  of  the  principal  has  become  due,  a  surety  may 
file  a  bill  in  equity  to  compel  the  principal  to  pay  the  debt,  or  to 
exonerate  the  surety  from  liability.  Whitridge  v.  DurJcee,  2 
Md.  Ch.  442 ;  Washington  v.  Tait,  3  Humph.  (Tenn.)  543 ; 
Bishop  v.  Bay,  13  Vt.  81. 
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CHAPTER  XLVI. 

CORPORATIONS. 

TITLE  I. 

OF  THE  GENERAL   PRINCIPLES   OF   LAW    RELATING    TO 

CORPORATIONS. 

ARTICLE  I. 

OF   THE   SEVERAL   KINDS   OF   CORPORATION'S,    AND   HOW   CREATED. 

Section  1.  Definition,  object,  and  use  of.  An  early  opinion, 
quaintly  expressed,  concerning  corporations,  was  "that  they 
were  invisible,  immortal,  having  no  conscience  or  soul ;  and, 
therefore,  no  subpoena  lieth  against  them;  they  cannot  speak,  nor 
appear  in  person,  but  by  attorney."  2  Bulst.  233;  and  see  Sut- 
ton"1 s  Hospital  Case,  10  Co.  Rep.  32,  b.  In  modern  times,  a  cor- 
poration is  more  clearly  and  accurately  defined  as  "  a  body, 
consisting  of  one  or  more  natural  persons,  established  by  law, 
usually  for  some  specific  purpose,  and  continued  by  a  succes- 
sion of  members."  1  Bouv.  Diet.  367.  So,  it  is  said  that  "a 
corporation  is  a  legal  person,  with  a  special  name,  and  com- 
posed of  such  members,  and  endowed  with  such  powers,  and 
such  only  as  the  law  prescribes."  1  Dill.  Mun.  Corp.  91.  A 
corporation  is  an  artificial  body,  depending  for  its  existence  upon 
a  legislative  act,  to  which  it  either  mediately  or  immediately  owes 
its  vitality.  Paschall  v.  Whitsett,  11  Ala.  472.  In  the  more 
extended  definition  of  Chief  Justice  Marshall,  "  a  corporation 
is  an  artificial  being,  invisible,  intangible,  and  existing  only  in 
contemplation  of  law.  Being  the  mere  creature  of  the  law,  it 
possesses  only  those  properties  which  the  charter  of  its  creation 
confers  upon  it,  either  expressly,  or  as  incidental  to  its  very 
existence.  These  are  such  as  are  supposed  best  calculated  to 
effect  the  object  for  which  it  was  created.  Among  the  most 
important  are  immortality,  and,  if  the  expression  may  be 
allowed,  individuality,  properties,  by  which  a  perpetual  suc- 
cession of  many  persons  are  considered  as  the  same,  and  may 
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act  as  a  single  individual.  They  enable  a  corporation  to  manage 
its  own  affairs,  and  to  hold,  property  without  the  perplexing 
intricacies,  the  hazardous  and  endless  necessity  of  perpetual 
conveyances,  for  the  purposes  of  transmitting  it  from  hand  to 
hand.  It  is  chiefly  for  these  purposes  of  clothing  bodies  of  men 
in  succession,  with  these  qualities  and  capacities,  that  corporations 
were  invented,  and  are  in  use."  Trustees  of  Dartmouth  Col- 
lege v.  Woodward,  4  Wheat.  636.  In  a  subsequent  case,  it  was 
said  by  the  same  learned  jurist,  that  "the  great  object  of  an 
incorporation  is  to  bestow  the  character  and  properties  of  indi- 
viduality on  a  collective  and  changing  body  of  men."  Provi- 
dence Bank  v.  Billings,  4  Pet.  562. 

A  corporation  is  strictly  a  political  institution,  and,  when  it 
is  described  as  a  person,  it  is  understood  to  be  so  only  in  certain 
respects,  and  for  certain  purposes.  It  cannot  be  deemed  a  moral 
agent,  subject  to  moral  obligation ;  nor  can  it,  like  a  natural 
person,  be  subject  to  personal  suffering.  It  cannot  be  guilty  of 
a  crime,  as  treason  or  felony  {Riddle  v.  Proprietors,  etc.,  on 
Merrimack  River,  7  Mass.  169,  186)  ;  nor  can  it  be  impris- 
oned, lb.  And  if  an  execution  issue  against  it,  there  is  no  cor- 
porate body  which  can  be  arrested.  Nichols  v.  Thomas,  4  id. 
232.  But,  when  the  term  ''persons"  is  mentioned  in  a  statute, 
corporations  are  included  if  they  fall  within  the  general  reason 
and  design  of  the  act.  Blair  v.  Worley,  1  Scam.  (111.)  178 ; 
School  Directors  v.  Carlisle  Bank,  8  Watts,  291 ;  People  v. 
Schoonmaker,  63  Barb.  44.  Thus,  a  corporation  has  been  deemed 
a  person  within  the  meaning  of  the  attachment  laws  of  some  of 
the  States.  Planters,  etc.,  Bank  v.  Andrews,  8  Port.  (Ala.) 
404 ;  Mineral  Point  R.  R.  Co.  v.  Keep,  22  111.  9.  So,  within  the 
meaning  of  the  mill-dam  act  of  Wisconsin.  Fisher  v.  Horizon 
Co.,  10  Wis.  351.  And  so,  a  corporation  has  been  held  to  be 
included  in  the  term  "individual,"  in  a  tax  law.  Otis  Co.  v. 
Inhabitants  of  Ware,  8  Gray,  509  ;  and  see  Ontario  Bank  v. 
Bunnell,  10  Wend.  186.  The  Revised  Statutes  of  some  of  the 
States  provide  that  the  word  person  may  extend  and  be  applied 
to  bodies  politic  and  corporate,  as  well  as  to  individuals.  See 
Mass  Rev.  Stats.,  ch.  2,  §  6  ;  2  N.  Y.  Rev.  Stats.  778,  §  11. 

The  immortality  of  a  corporation  means  only  its  capacity  to 
take  in  perpetual  succession  so  long  as  the  corporation  exists. 
It  is  so  far  from  being  immortal,  that  many  corporations  of 
recent  creation  are  limited  in  their  duration  to  a  few  years.  But 
some  corporate  bodies  are  without  limitation,  and,  consequently, 
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capable  of  continuing  so  long  as  a  succession  of  individual 
members  of  the  corporation  remains  and  can  be  kept  up.  2 
Kent's  Com.  268.  When  a  corporation  is  said  to  be  invisible, 
that  expression  must  be  understood  of  the  right  in  many  per- 
sons collectively  to  act  as  a  corporation,  and  then  it  is  as  visi- 
ble, in  the  eye  of  the  law,  as  any  other  right  whatever,  of  which 
natural  persons  are  capable  ;  it  is  a  right  of  such  a  nature  that 
every  member,  separately  considered,  has  a  freehold  in  it,  and 
all,  jointly  considered,  have  an  inheritance  which  may  go  in 
succession.     1  Kyd,  15,  16. 

The  great  design  of  a  corporation  is  to  provide  for  some  good 
that  is  useful  to  the  public ;  and  it  has  been  said  that  acts  of 
incorporation  ought  never  to  be  passed,  but  in  consideration  of 
services  to  be  rendered  to  the  public  (Ourrie  v.  Mutual  Ins. 
Society,  4  Hen.  &  M.  [Ya.]  347  ;  see  1  Broom  &  Had.  Com. 
[Wait's  ed.]  386)  ;  though  the  corporation  may,  at  the  same 
time,  be  established  for  the  advantage  of  those  who  are  members 
of  it.  It  is  now  the  custom  among  enlightened  nations  to  in- 
corporate all  associations  which  tend  to  the  public  advantage, 
in  relation  to  municipal  government,  commerce,  literature, 
charity  and  religion,  and  this  is  especially  the  case  in  the  United 
States.  The  various  acts  of  incorporation  constitute  a  vast  mass 
of  charters,  which  occupy  a  large  part  of  the  volumes  of  the 
statute  law  in  almost  every  State  of  the  Union. 

Corporations  were  well  known  to  the  Roman  law,  and  they 
existed  from  the  earliest  periods  of  the  Roman  republic.  The 
powers,  capacities,  and  incapacities  of  corporations,  under  the 
English  law,  very  much  resemble  those  under  the  civil  law  -r 
and  it  is  clear  that  the  principles  of  law,  applicable  to  cor- 
porations under  the  former,  were  borrowed  chiefly  from  the 
Roman  law,  and  from  the  policy  of  the  municipal  corporations 
established  in  Britain  and  the  other  Roman  colonies,  after  the 
countries  had  been  conquered  by  the  Roman  arms.  See  2 
Kent's  Com.  268,  269 ;  1  Broom  &  Had.  Com.  (Wait's  ed.)  387. 

§  2.  Various  kinds  of  corporations.  A  welUrecognized  divis- 
ion of  corporations  at  the  common  law  is  into  aggregate  and 
sole.  A  corporation  aggregate  is  the  union  of  two  or  more  in- 
dividuals in  one  body  politic,  with  a  capacity  of  succession  and 
perpetuity.  Or,  it  is  an  artificial  person,  existing  in  contempla- 
tion of  law,  and  endowed  with  certain  powers  and  franchises 
which,  though  they  must  be  exercised  through  the  medium  of 
its  natural  members,  are  yet  considered  as  subsisting  in  the  cor- 
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poration  itself,  as  distinctly  as  if  it  were  a  real  personage. 
Brunswick  v.  Dunning,  7  Mass.  447 ;  People  v.  Assessors  of 
Watertown,  1  Hill  (N.  Y.),  620  ;  Trustees  of  Dartmouth  College 
v.  Woodward,  4  Wheat.  667  ;  2  Kent's  Com.  273.  A  great  variety 
of  these  corporations  exist  in  every  country  governed  by  the 
common  law. 

A  corporation  sole  consists  of  one  person  only  and  his  success- 
ors, who  are  incorporated  by  law,  in  order  to  give  them  some 
legal  capacities  and  advantages,  particularly  that  of  perpetuity, 
which  in  their  natural  persons  they  would  not  have  had.  Thus, 
in  the  English  law  the  king  is  a  sole  corporation  (Co.  Litt.  43) ; 
so  is  a  bishop  or  an  archdeacon  ;  so,  sometimes,  is  a  dean  dis- 
tinct from  his  chapter ;  and  so  is  a  rector  or  vicar.  1  Broom  & 
Had.  Com.  (Wait's  ed.)  388.  So,  a  minister  in  Massachusetts, 
seized  of  parsonage  lands,  in  right  of  the  parish,  is  a  sole  cor- 
poration for  this  purpose,  and  holds  the  same  to  himself  and  his 
successors.  Weston  v.  Hunt,  2  Mass.  501 ;  Overseers,  etc.,  v. 
Sears,  22  Pick.  125.  And,  in  New  York,  a  supervisor  of  a  town 
is,  sub  modo,  a  sole  corporation.  Jansen  v.  Ostrander,  1  Cow. 
670,  684. 

Another  division  of  corporations,  by  the  English  law,  is  into 
ecclesiastical  and  lay.  The  former  are  such  as  are  composed  of 
members  who  take  a  lively  interest  in  the  advancement  of  reli- 
gion, and  who  are  associated  and  incorporated  for  that  object. 
They  may  be  either  sole,  as  a  bishop,  or  parson,  or  aggregate,  as 
in  former  times  were  the  abbot  and  monks.  See  1  Broom  & 
Had.  Com.  (Wait's  ed.)  389;  Terrell  v.  Taylor,  9  Cranch,  43. 
In  this  country  they  are  called  religious  corporations.  Robert- 
son v.  Bullions,  11  N.  Y.  (1  Kern.)  243  ;  and  see  title  Churches; 
ante,  254. 

Lay  corporations  are  again  divided  into  eleemosynary  and  civil. 
An  eleemosynary  corporation  is  a  private  charity,  constituted 
for  the  perpetual  distribution  of  the  alms  and  bounty  of  the 
founder.  In  this  class  are  ranked  hospitals  for  the  relief  of 
poor,  sick  and  impotent  persons,  and  colleges  and  academies 
established  for  the  promotion  of  learning  and  piety,  and  en- 
dowed with  property,  by  public  aud  private  donations.  Dart- 
mouth College  v.  Woodward,  4  Wheat.  518  ;  American  Aeylum 
v.  Phoznix  Bank,  4  Conn.  272;  State  v.  Adams,  44  Mo.  570  ; 
Vincennes  University  v.  Indiana,  14  How.  268.  Civil  corpora- 
tions are  such  as  are  established  for  a  great  variety  of  temporal 
purposes,  and  they  are  either  public  or  private. 
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Corporations  are  of  three  classes:  1.  Public  municipal  cor 
porations,  the  object  of  which  is  to  promote  the  public  interests; 
2.  Corporations,  technically  private,  but  of  a  quasi  public  char- 
acter, having  in  view  some  public  enterprise  in  which  the  public 
interests  are  involved,  such  as  railroads,  turnpike,  canal,  steam- 
boat and  steamship  companies  ;  and,  3.  Corporations  strictly 
private.    Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543. 

A  corporation  is  private,  as  distinguished  from  public,  unless 
the  whole  interest  belongs  to  the  government,  or  the  corporation 
is  created  for  the  administration  of  political  or  municipal  power. 
Rundle  v.  Delaware,  etc.,  Canal,  1  Wall .  Jr.  275  ;  and  see 
Tinsman  v.  Belvidere,  etc.,  R.  R.  Co.,  26  N.  J.  (Law)  148 ; 
Ten  Eyck  v.  Delaware  &  Raritan  Canal,  18  id.  200.  If,  there- 
fore, the  foundation  be  private,  though  under  the  charter  of  the 
government,  the  corporation  is  private,  however  extensive  the 
uses  may  be  to  which  it  is  devoted,  either  by  the  bounty  of  the 
founder,  or  the  nature  and  objects  of  the  institution.  For  in- 
stance, a  bank  created  by  the  government  for  its  own  uses,  whose 
stock  is  exclusively  owned  by  the  government,  is,  in  the  strictest 
sense,  a  public  corporation.  So,  a  hospital  created  and  endowed 
by  the  government,  for  general  purposes,  is  a  public  and  not  a 
private  charity.  But  a  bank,  whose  stock  is  owned  by  private 
persons,  is  a  private  corporation,  although  it  is  erected  by  the 
government,  and  its  objects  and  operations  partake  of  a  public 
nature.  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat. 
518  ;  United  States  Bank  v.  Planters'  Bank,  9  id.  907.  So,  an 
incorporated  academy  is  a  private  corporation,  although  it  may 
derive  a  part  of  its  support  from  the  government.  Cleveland  v. 
Stewart,  3  Kelly  (Ga.),  283.  The  same  doctrine  may  be  affirmed 
of  insurance,  canal,  bridge,  and  turnpike  companies.  In  all 
these  cases  the  uses  may,  in  a  certain  sense,  be  called  public,  but 
the  corporations  are  private  ;  as  much  so,  indeed,  as  if  the 
franchises  were  vested  in  a  single  person.  Dartmouth  College  v. 
Woodward,  4  Wheat.  669;  St.  Mary's  Church,  7  Serg.  &  R. 
559  ;  Bailey  v.  Mayor  of  New  York,  3  Hill,  531 ;  Darlington  v. 
Mayor,  etc.,  of  New  York  31  •:.  Y.  (4  Tiff.)  164,  199;  Miners' 
Ditch  Co.  v.  Zellerbach,  37  Cal.  543 ;  see  title  Municipal  Corpo- 
rations. 

An  English  joint-stock  company,  having  the  powers  incident 
to  a  corporation,  will  be  treated  as  a  corporation  in  this  country, 
although  English  acts  of  parliament  declare  that  such  companies 
are  not  corporations,  (diver  v.  Liverpool,  etc.,  Ins.  Co.,  100 
Mass.  531 ;  S.  C.  affirmed,  10  Wall.  (U.  S.)  566. 
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§  3.  How  created,  and  of  whom  composed.  By  both  the  civil 
and  the  common  law  the  sovereign  authority  only  can  create  a 
corporation.  See  Ang.  &  Am.  on  Corp.,  §  66  ;  1  Broom  &  Had. 
Com.  (Wait's  ed.)  391;  IT  Culloch  v.  State  of  Maryland,  4 
Wheat.  413,  424.  In  England,  corporations  are  created  and 
exist  by  prescription,  by  royal  charter,  and  by  act  of  parlia- 
ment. 2  Kent's  Com.  276.  In  this  country,  they.are  created  and 
exist  by  authority  of  the  legislature,  and  not  otherwise.  lb. ; 
Franklin  Bridge  Co.  v.  Wood,  14  Ga.  80.  There  are,  however, 
several  existing  corporations  in  this  country  of  different  kinds, 
which  owe  their  origin  to  the  English  crown  under  the  colony 
administration.  And  there  seems  to  be  no  doubt  that  corpora- 
tions may  exist  in  this  country  by  prescription,  which  presup- 
poses an  authorized  and  legitimate  creation.  Robie  v.  Sedgwick, 
35  Barb.  319 ;  Hagerstown  Turnpike  Co.  v.  Cruger,  5  Harr.  &  J. 
(Md.)  122 ;  Bow  v.  Allenslown,  34  N.  II.  351 ;  Dillingham  v. 
Snow,  7  Mass.  547  ;  Stockbridge  v.  West  Stockbridge,  12  id.  400  : 
Greene  v.  Dennis,  6  Conn.  302.  No  particular  form  of  words  is 
requisite  to  the  creation  of  a  corporation.  Rex  v.  Amery,  1  T. 
R.  575  ;  Denton  v.  Jackson,  2  Johns.  Ch.  325  ;  Cvmmonwealth 
v.  West  Chester  R.  R.  Co.,  3  Grant  (Penn.),  200.  If  the  words 
"found,"  "erect,"  "establish,"  or  "incorporate,"  are  wanting, 
it  is  not  material ;  for  the  assent  of  the  government  may  be  given 
constructively  or  presumptively  without  such  words.  Case  of 
Sutton's  Hospital,  10  Co.  Rep.  30,  b ;  Conservators  of  River  Tone 
v.  Ash,  10  B.  &  C.  349 ;  Mahony  v.  Bank  of  the  State,  4  Ark- 
620  ;  Ang.  &  Am.  on  Corp.,  §  77.  And  it  is  a  principle  of  law, 
which  has  been  often  acted  upon,  that  where  rights,  privileges 
and  powers  are  granted  by  law  to  a  body  of  persons,  by  a  col- 
lective name,  and  there  is  no  mode  by  which  such  rights  can  be 
enjoyed,  or  powers  exercised,  without  acting  in  a  corporate 
capacity,  such  bodies  are  deemed,  by  necessary  implication,  to 
be  so  far  corporations  as  to  enable  them  to  enjoy  and  exercise 
the  rights  and  powers  thus  granted.  Slebbins  v.  Jennings,  18 
Pick.  187;  New  Boston  v.  Dunbarton,  15  N.  H.  201.  So,  the 
power  which  prescribes  the  formalities  to  be  observed  in  order 
to  create  a  corporation  is  able  to  dispense  with  them.  Black 
River,  etc.,  R.  R.  Co.  v.  Barnard,  31  Barb.  258. 

Private  corporations,  such  as  turnpike,  railroad,  and  telegraph 
companies,  banks,  etc.,  are  created  by  a  charter  or  act  of  incor- 
poration from  the  government,  which  is  in  the  nature  of  a  con- 
tract {Dartmouth  College  v.  Woodward,  4  Wheat.  636  ;    Bing- 
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hampton  Bridge,  3  Wall.  51 ;  Turnpike  Co.  v.  T7ie  State,  id. 
210) ;  and  in  order  to  give  to  the  charter  the  full  force  and  effect 
of  an  executed  contract,  there  must  be  an  acceptance  of  it ;  for 
the  government  cannot  incorporate  persons  for  their  benefit,  in 
consideration  of  the  benefit  to  accrue  to  the  government,  or  to 
the  public,  without  the  consent  of  such  persons,  or  of  the  major 
part  of  them.  Falconer  v.  Campbell,  2  McLean  (C.  C),  196 ; 
Ellis  v.  Marshall,  2  Mass.  269  ;  Bailey  v.  Mayor  of  New  York, 
3  Hill,  531  ;  State  v.  Daioson,  16  Ind.  40.  Acceptance  may  be 
inferred  in  many  cases  from  the  acts  of  the  majority  of  the 
corporators  ;  and  a  written  instrument,  or  vote  of  acceptance,  is 
not  indispensable.  Charles  River  Bridge  v.  Warren  Bridge,  7 
Pick.  344 ;  Commonwealth  v.  Bakeman,  105  Mass.  53  ;  Sumrall 
v.  Sun  Mut.  Ins.  Co.,  40  Mo.  27 ;  Bangor,  etc.,  R.  R.  Co.  v. 
Smith,  47  Me.  34  ;  Talladega  Ins.  Co.  v.  Landers,  43  Ala.  115. 
And  where  it  appeared  that  the  persons  named  in  an  act  of 
incorporation  had  held  meetings  under  it,  adopted  by-laws, 
elected  officers,  and  done  other  corporate  acts,  it  was  held  suf- 
ficient evidence  of  the  existence  of  a  company  capable  of  taking 
and  holding  property,  though  there  was  no  legal  record  of  the 
first  meeting,  and  no  formal  acceptance  of  the  charter.     Trott  v. 

Warren,  11  Me.  227;  and  see  Wilmington  R.  R.  Go.  v. 
Saunders,  3  Jones   (N.  C),  126;  Eastern  Plank  Road   Co.   v. 

Vaughan,  20  Barb.  155  ;  S.  C.  affirmed,  14  N.  Y.  (4  Kern.)  546  ; 
Goodin  v.  Evans,  18  Ohio  St.  150.  An  acceptance  by  the  direct- 
ors, acquiesced  in  by  the  company,  is  held  sufficient  to  give 
force  and  effect  to  an  act  of  incorporation.  Mut.  Fire  Ins.  Co. 
of  Oermantoion  v.  Stokes,  9  Phil.  (Penn.)  80 ;  Sumrall  v.  Sun  Mut. 
Ins.  Co.,  40  Mo.  27.  The  legislature  maj^  incorporate  a  town 
either  with  or  without  the  consent  of  a  majority  of  its  citizens. 
Cheaney  v.  Hooser,  9  B.  Monr.  (Ky.)  330,  334.  And,  in  general, 
the  legislature  has  absolute  control  over  public  municipal  corpo" 
rations,  to  create,  modify,  or  to  destroy  them  at  pleasure.  City 
of  St.  Louis  v.  Russell,  9  Mo.  507  ;  Sloane  v.  The  State,  8 
Blackf.  (Ind.)  361 ;  Robertson  v.  Rockford,  21  111.  451 ;  see  title 
Municipal  Corporations. 

In  England,  the  king  may  grant  a  general  power  to  create 
corporations  indefinitely.  And  under  the  provincial  govern- 
ment of  Maryland,  municipal  corporations  were  framed  and 
called  into  existence  by  or  with  the  immediate  sanction  of  the 
lord  proprietary  or  the  monarch.  McKim  v.  Odom,  3  Bland's  Ch. 
(Md.)  416.     So,  prior  to  the  revolution,  charters  of  incorpora- 


CORPORATIONS.  311 

tion  were  likewise  granted  by  the  proprietaries  of-  Pennsylvania, 
under  a  derivative  authority  from  the  crown,  which  have  been 
recognized  since  the  revolution.  A  similar  power  has  been  dele- 
gated by  the  legislatures  of  the  States  of  this  country  with 
regard  to  bridges  {Franklin  Bridge  Co.  v.  Wood,  14  Ga.  80),  and 
churches.  St.  Mary's  Church,  7  Serg.  &  R.  517. 

Many  of  the  State  constitutions  now  provide  that  corporations 
shall  not  be  created  by  special  legislation,  but  must  be  done 
under  general  laws  enacted  for  that  purpose.  And,  where  cor- 
porations are  organized  under  and  by  virtue  of  general  statutes, 
the  parties  engaged  in  the  organization  must  observe  and  follow 
the  mode  prescribed  by  the  statutes.  An  illegally  organized 
corporation  has  no  valid  existence.  Commonwealth  v.  France, 
3  Brewst.  (Penn.)  148 ;  Hill  v.  Beach,  1  Beas.  (N.  J.)  31 ;  Wells  v. 
Gates,  18  Barb.  554.  And  the  mere  recognition  of  the  corporate 
body,  as  an  existing  corporation,  in  acts  of  the  legislature,  can- 
not operate  to  give  the  organization  validity.  Orooelle,  etc.,  M. 
H.  Co.  v.  Plumas  County,  37  Cal.  354. 

Although  a  corporation  is  usually  composed  of  natural  per- 
sons merely  in  their  natural  capacity,  yet  it  may  also  be  com- 
posed of  persons  in  their  political  capacity  of  members  of  other 
corporations.  Thus,  the  government  of  the  country  may  be  one 
of  the  members  of  a  private  corporation,  as  in  the  case  of  the 
Bank  of  the  United  States,  the  Planters'  Bank  of  Georgia,  and 
the  Bank  of  the  State  of  South  Carolina.  See  Bank  of  the 
United  States  v.  Planters'  Bank  of  Georgia,  9  Wheat.  907; 
Bank  of  the  State  of  South  Carolina  v.  Gibbs,  3  McCord  (S. 
C.),  377.  There  is  no  legal  difficulty  in  the  way  of  the  creation 
of  a  single  corporation  by  the  concurrent  action  of  two  or  more 
States,  nor  of  the  creation  of  a  new  corporation  out  of  two  or 
more  corporations  already  existing,  nor  of  the  creation  by  one 
State  of  such  a  corporation  where  one  of  the  constituent  corpora- 
tions is  a  foreign  one.  Bishop  v.  Brainerd,  28  Conn.  289.  The 
consolidation  of  two  corporations  does  not  necessarily  work  a 
dissolution  of  both,  and  the  creation  of  a  new  corporation.  Cen- 
tral II.  R.  i&  Banking  Co.  v.  Georgia,  2  Otto  (U.  S.),  665.  Whether 
such  is  its  effect  depends  upon  the  legislative  intent  manifested 
in  the  statute  under  which  the  consolidation  takes  place.  lb. 
One  who  gives  a  note  to  corporation  will  be  estopped,  when 
sued  upon  the  note,  from  denying  the  existence  of  the  corpora- 
tion.    Congregational  Society  v.  Perry,  6  N.  H.  164. 
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§  4.  Corporate  name  and  place.  A  name  is  an  essential  part  of 
the  constitution  of  a  corporation,  to  enable  it  to  perform  its  cor- 
porate functions ;  and,  if  none  be  expressly  given,  one  may  be 
assumed  by  implication.  Anonymous,  1  Salk.  191.  And  a  corpo- 
ration may  acquire  a  name  by  usage.  Smith  v.  Plank  Road  Co., 
30  Ala.  650.  When  a  name  has  been  duly  given  by  charter,  or 
adopted  as  required  by  statute,  the  corporation,  as  a  general  rule, 
can  act  by  no  other  name.  Glass  v.  Tipton,  etc.,  Turn- 
pike Co.,  32  Ind.  376.  It  is  true  that,  in  order  to  sustain 
grants  to,  or  by,  corporations,  some  latitude  has  been  permitted 
in  the  use  of  the  corporate  name,  and  the  rule  has  been  stated 
in  such  cases  that  the  name  must  be  the  same  in  substance,  but 
need  not  be  the  same  in  words  and  syllables.  lb. ;  Rex  v. 
HaugMey,  4  B.  &  Ad.  655.  To  sustain  a  devise  to  a  corpora- 
tion, it  has  been  held  sufficient  if  the  words  used  show  that  the 
testator  could  only  mean  a  particular  corporation,  though  the 
name  be  entirely  mistaken ;  and  this  to  sustain  the  devise  which 
would  otherwise  fail.  First  Parish  in  Sutton  v.  Cole,  3  Pick. 
232  ;  Vansant  v.  Roberts,  3  Md.  119.  So,  where  the  corporation 
conveys  by  a  wrong  name,  the  court  would  not  permit  it  to  avail 
itself  of  its  own  wrong,  after  receiving  full  consideration  for  its 
act.  African  Society  v.  Varick,  13  Johns.  38.  But  it  is  held 
that,  in  the  class  of  cases  where  a  corporation  is  required  by 
statute  to  act  for  its  own  benefit,  it  must  do  this  act  in  its  proper 
name.     Glass  v.  Tipton,  etc.,  Turnpike  Co.,  32  Ind.  376. 

The  legislature  may  change  the  name  of  a  corporation,  but 
if  its  identity  appear,  a  mere  change  does  not  affect  third  per- 
sons. Rosenthal  v.  Madison,  etc.,  Co.,  10  Ind.  359  ;  see  fix  parte 
Walker,  1  Tenn.  Ch.  97.  And  where  for  the  purpose  of  conven- 
"  ience  a  corporation  changes  its  name,  buc  continues  in  the  same 
general  business  with  the  same  officers,  the  company  under  the 
new  name  is  responsible  for  all  the  debts  it  has  previously  con- 
tracted.   Dean  v.  The  La  Motte  Lead  Co.,  59  Mo.  523. 

A  corporation  should  be  constituted  of  some  place.  See  Pot- 
ter v.  Bank  of  Ithaca,  7  Hill,  530 ;  Land  Grant  Railway  v. 
Coffey  County,  6  Kans.  245.  And  a  private  corporation  can 
have  no  legal  existence  out  of  the  boundaries  of  the  sovereignty 
by  which  it  is  created.  Camp  v.  Byrne,  41  Mo.  525.  It  must 
dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another 
sovereignty.  Runyan  v.  Coster,  14  Pet.  129  ;  Bank  of  Augusta 
v.  Earle,  13  id.  519 ;  Evans  v.  Monot,  4  Jones'  (N.  C.)  Eq.  231  ; 
Matthews  v.  Theological  Seminary,  2  Brewst.  (Penn.j  541.    And 
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all  votes  and  proceedings  of  persons  professing  to  act  in  the  capac- 
ity of  corporators,  when  assembled  beyond  the  bounds  of  the  State 
granting  the  charter  of  the  corporation,  are  wholly  void.  Miller 
v.  Ewer,  27  Me.  509 ;  Camp  v.  Byrne,  41  Mo.  525  ;  Ormsby  v. 
Vermont  Copper,  etc.,  Co.,  56  N.  Y.  (11  Sick.)  623.  But  a  cor- 
poration duly  organized,  and  acting  within  the  limits  of  the 
State  granting  the  charter,  may  by  vote  transmitted  elsewhere, 
or  by  an  agent  duly  constituted,  act  and  contract  beyond  the 
limits  of  the  State.  lb.;  Wright  v.  Bensly,  11  Ind.  398;  Ross  v. 
City  of  Madison,  1  Smith  (Ind.),  98  ;  see  Ducat  v.  Chicago,  48 
111.  172. 

A  corporation  organized  under  the  laws  of  New  York  for  the 
sole  purpose  of  doing  business  in  New  Jersey  will  not  be 
treated  as  a  corporation  by  the  courts  of  the  latter  State,  but 
merely  as  a  partnership.  Rill  v.  Beach,  1  Beas.  (N.  J.)  31 ; 
and  see  Land  Grant  Railway  v.  Coffey  County,  6  Kans.  245. 
Where  a  corporation  is  chartered  by  two  States,  and  has  prop- 
erty in  both,  it  will  be  treated  as  a  domestic  corporation  by  each 
State  to  the  extent  of  its  property  in  that  State,  and  as  a  foreign 
corporation  with  respect  to  the  property  out  of  the  State.  Mary- 
land v.  Northern  R.  R.  Co.,  18  Md.  193. 

ARTICLE  II. 

COEPOKATE   POWERS   AND   CAPACITIES. 

Section  1.  In  general.  A  corporation  has  no  power  except 
what  is  given  by  its  incorporating  act.  either  expressly  or  as  in- 
cidental to  its  existence.  Downing  v.  Mount  Washington,  etc., 
Co.,  40  N.  H.  230 ;  Cecum  Co.  v.  Sprague  Manuf.  Co.,  34  Conn. 
541 ;  White's  Bank  v.  Toledo  Ins.  Co.,  12  Ohio  St.  601 ;  Ruggles 
v.  Collier,  43  Mo.  353 ;  People  v.  Utica  Ins.  Co.,  15  Johns.  358  ; 
Rochester  Ins.  Co.  v.  Martin,  13  Minn.  59  ;  City  Council  of 
Montgomery  v.  Plank-road  Co.,  31  Ala.  76.  It  is  a  sound 
principle  that  the  specific  grant  of  certain  powers  in  a  charter 
is  an  implied  prohibition  of  other  and  distinct  powers.  New 
York  Firemen  Ins.  Co.  v.  Ely,  5  Conn.  572.  And  although  a 
corporation  is  not  permitted  to  transact  business  not  authorized 
by  its  charter,  yet  it  should  clearly  appear  that  the  act  or  con- 
tract was  not  within  its  power,  before  a  court  will  declare  such 
to  be  its  character.  Dana  v.  Bank  of  St.  Paul,  4  Minn.  385  ; 
St.  Louis  v.  Weber,  44  Mo.  547.  The  ordinary  incidents  to  a  cor- 
poration are  thus  enumerated  :  1.  To  have  perpetual  succession, 
and,  of  course,  the  power  of  electing  members  in  the  room  oi 
Vol.  II.— 40 
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those  removed  by  death  or  otherwise  ;  2.  To  sue  and  be  sued, 
and  to  grant  and  to  receive  by  their  corporate  name  ;  3.  To  pur- 
chase and  hold  lands  and  chattels  ;  4.  To  have  a  common  seal  ; 
5.  To  make  by-laws  for  the  government  of  the  corporation  ;  6. 
The  power  of  amotion,  or  removal  members.  2  Kent's  Com. 
277,  278;  see  1  Broom  &  Had.  Com.  (Wait's  ed.)  399;  1  Kyd 
on  Corp.  70.  But  corporations  are  usually  created  for  some 
limited  and  specific  purpose,  and,  therefore,  these  general 
powers,  incident  at  common  law,  are  restricted  by  the  nature 
and  object  of  the  institution  of  each.  Barry  v.  Merchants'  Ex- 
change Co.,  1  Sandf.  Ch.  280. 

Corporations  originating  according  to  the  rules  of  the  common 
law  must  be  governed  by  it  in  their  mode  of  organization,  in  the 
manner  of  exercising  their  powers,  and  in  the  use  of  the  capaci- 
ties conferred.  But  the  legislature  have  power  to  create  a  cor- 
poration, not  only  without  conforming  to  such  rules,  but  in  dis- 
regard of  them  ;  and,  when  a  corporation  is  thus  created,  its 
existence,  powers,  capacities,  and  the  mode  of  exercising  them, 
must  depend  upon  the  law  creating  it.  Penobscot  Corp.  v. 
Lamson,  16  Me.  224  ;  Com.  of  Roads  v.  McPherson,  1  Speers 
(S.  C),  218;  .Farmers'  Loan  Co.  v.  Carroll,  5  Barb.  613  ;  Ohio 
Ins.  Co.  v.  Munnemacher,  15  Ind.  294 ;  Holland  v.  San  Fran- 
cisco, 7  Cal.  361  ;  Southern  Life  Ins.,  etc.,  Co.  v.  Lanier,  5  Fla. 
110.  It  is  the  usual  practice  in  this  country  to  specify,  in  the 
act  or  charter  of  incorporation,  the  powers  and  capacities  with 
which  it  is  intended  to  endow  the  corporation.  And  the  exercise 
of  the  corporate  franchise,  being  restrictive  of  individual  rights, 
cannot  be  extended  beyond  the  letter  and  spirit  of  the  act  of 
incorporation.  Beaty  v.  Knowler,  4  Pet.  162.  The  creation  of 
a  corporation  for  a  specified  purpose  implies  a  power  to  use  the 
necessary  and  usual  means  to  effect  that  purpose.  Wellersburg, 
etc.,  Plank  Road  Co.  v.  Young,  12  Md.  476.  A  corporation  in- 
corporated to  turn  gun-stocks  has  implied  authority  to  purchase 
a  previously  existing  patent  for  turning  gun-stocks  and  all  other 
irregular  forms.  Blanchard's  Gun- Stock  Turning  Factory  v. 
Warner,  1  Blatchf.  277.  A  corporation  created  for  insuring 
property  has  no  power  to  engage  in  banking.  Blair  v.  Perpet- 
ual Ins.  Co.,  10  Mo.  559.  A  corporation  is  a  moral  person,  and 
may  vindicate  and  preserve  all  its  rights  by  the  common  and  the 
statute  laws,  as  all  other  persons  may,  except  so  far  as  it  is 
restrained  by  its  charter,  or  by  express  law.  Stratford  v.  Strat 
ford,  9  Conn.  435  ;  sea  post,  §  8. 
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§  2.  In  respect  of  property.  By  the  common  law,  corporations 
have  a  right  to  purchase  and  hold  property,  so  far  as  may  be 
necessary  to  carry  into  execution  the  objects  of  their  creation. 
Overseers  of  Poor  v.  Sears,  22  Pick.  122 ;  Reynolds  v.  Stark 
County,  5  Ohio,  205 ;  Callaway,  etc.,  Co.  v.  Clark,  32  Mo.  305. 
And  generally,  the  right  to  take  and  grant  property  was  and  is 
of  the  essence  of  every  corporation,  whether  created  by  license, 
or  prescription,  or  legislative  act ;  and  in  the  absence  of  any 
statutory  prohibition,  they  may  take  by  all  the  usual  modes  of 
acquiring  property.  Sherwood  v.  American  Bible  Society,  1 
Keyes,  561  ;  S.  O,  4  Abb.  Ct.  App.  (N.  Y.)  227  ;  Robie  v.  Sedg- 
wick, 35  Barb.  319.  And  a  corporation  whose  term  of  existence 
is  limited  to  a  number  of  years  may,  nevertheless,  purchase  and 
hold  land  in  fee-simple.  Rives  v.  Dudley,  3  Jones'  (N.  C.)  Eq. 
126  ;  Nicoll  v.  New  York  &  Erie  R.  R.  Co.,  12  Barb.  460 ;  S.  C. 
affirmed,  12  N.  Y.  (2  Kern.)  460. 

An  aggregate  corporation  created  for  pious  and  charitable 
objects  may  take  and  hold  property  as  trustee  for  pious  uses. 
Phillips  Academy  v.  King,  12  Mass.  546 ;  and  see  Greene  v. 
Dennis,  6  Conn.  304.  In  some  cases  it  is  held  that  the  statute  of 
43  Eliz.,  ch.  4,  is  in  force  (see  Perin  v.  Carey,  24  How.  465  ; 
Jackson  v.  Phillips,  14  Allen,  539,  577 ;  Heuser  v.  Harris,  42 
111.  425  ;  Richmond  v.  State,  5  Ind.  334),  while  others  hold 
the  contrary.  See  Norris  v.  TJiompson,  4  C.  E.  Green  (N.  J.), 
307  ;  Bascom  v.  Albertson,  34  N.  Y.  (7  Tiff.)  584  ;  Wilderman 
v.  Baltimore,  8  Md.  551.  But  a  corporation  cannot  be  seized  of 
land  in  trust  for  purposes  foreign  to  its  institution.  Jackson  v. 
Hartwell,  8  Johns.  422  ;  Chap  in  v.  School  District,  36  N.  H. 
445.  And  a  corporation  chartered  and  organized  for  specific  pur- 
poses has  no  right  to  purchase  or  loan  property  for  purposes 
having  no  connection  with  their  legitimate  business.  First 
Parish  in  Sutton  v.  Cole,  3  Pick.  232 ;  Occum  Co.  v.  Sprague, 
etc.,  Co.,  34  Conn.  529 ;  Pacific  R.  R.  Co.  v.  Seely,  45  Mo.  212. 

A  national  bank  has  no  authority  to  take  real  estate  security  J 
for  money  loaned  at  the  time  of  taking  the  security  {Matthews 
v.  Skinker,  62  Mo.  329) ;  nor  to  secure  future  loans  and  advan-  V   \ 
ces.     Fowler  v.  Scully,  72  Penn.  St.  486.     But,  it  may  take  a   \ 
chattel  mortgage  to  secure  a  previously  contracted  debt,  and  may 
enforce  it.    Spafford  v.  First  Nat.  Bank  of  Iowa  City,  37  Iowa, 
181 ;  18  Am.  Rep.  9. 

The  right  to  select  and  acquire  land  for  the  authorized  pur- 
poses   of    a   corporation  is    property.      It  is    an    incorporeal 
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hereditament,  not  a  legal  title  to  the  land  itself,  nor  a  mere 
capacity  or  a  faculty  to  acquire  land,  such  as  every  individual 
possesses,  but  a  right  or  privilege  to  acquire  the  legal  title  to  the 
land,  subjected  by  the  grant  to  the  will  of  the  corporation  ;  and 
no  corporation,  after  the  previous  grant  of  such  right  to  another, 
can  legally  acquire  any  such  right  of  way  over,  or  title  to,  the 
land  over  which  the  franchise  extends,  as  will  hinder  the  lat- 
ter corporation  in  the  exercise  and  enjoyment  of  its  franchise. 
Canal  Co.  v.  Railroad  Co.,  4  Gill.  &  J.  (Md.)  1. 

In  England,  corporations,  whether  sole  or  aggregate,  ecclesias- 
tical or  lay,  are  rendered  incapable  of  purchasing  lands  without 
the  king' s  license.  This  restriction  is  founded  upon  a  succes- 
sion of  statutes,  called  statutes  of  mortmain,  which  took  away 
entirely  the  capacity  which  was  vested  in  corporations  by  the 
common  law.  See  2  Kent's  Com.  282.  But  these  statutes  make 
no  mention  of  personal  property,  and  the  power  of  corporations 
aggregate  to  take  such  property  remains,  in  general,  unlimited, 
unless  restrained  by  the  charters  or  acts  of  parliament  estab- 
lishing them.  1  Kyd  on  Corp.  104.  It  has  been  held  by  the 
supreme  court  of  Pennsylvania,  that  the  English  statutes  of 
mortmain  have  been  received  and  considered  the  law  of  that 
State,  so  far  as  they  were  applicable  to  their  political  condition  ; 
and  "that  all  conveyances  by  deed  or  will,  of  lands,  tenements, 
or  hereditaments,  made  to  a  body  corporate,  or  for  the  use  of  a 
body  corporate,  were  void,  unless  sanctioned  by  charter  or  act  of 
assembly."  3  Binney's  App.  626;  2  Kent's  Com.  283.  They  are, 
however,  understood  to  extend  in  that  State  only  so  far  as  they 
prohibit  dedications  of  property  to  superstitious  uses  and  grants 
to  corporations  without  a  statutory  license.  Miller  v.  Porter, 
53  Penn.  St.  292  ;  Methodist  Church  v.  Remington,  1  Watts, 
218;  Leazure  v.  Hillegas,  7  Serg.  &  R.  320.  See  Runyan  v. 
Lessee  of  Coster,  14  Pet.  122.  And  the  Commonwealth  alone 
can  object  to  a  conveyance  of  land  to  a  corporation,  which  it  is 
not  authorized  by  its  charter  to  hold.  Goundie  v.  Northampton 
Water  Co.,  7  Penn.  St.  233. 

With  the  exception  above  mentioned,  the  statutes  of  mort- 
main seem  never  to  have  been  re-enacted,  adopted  or  practiced 
upon  in  this  country.  See  Potter  v.  Thornton,  7  R.  I.  252 ; 
Page  v.  Helneberg,  40  Vt.  81  ;  M'Cartee  v.  Orp.  Asy.  Soc,  9 
Cow.  452;  Lathrop  v.  Commercial  Bank  of  Scioto,  8  Dana 
(Ky.),  114.  And  the  power  to  take  and  hold  lands  may  belong 
to  corporations  created  by  States  other  than  where   the  lands 
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are  located,  unless  the  laws  of  the  latter  State  restrain  it.  lb. ; 
and  see  City  of  Covington  v.  Covington,  etc.,  Bridge  Co.,  10 
Bush  (Ky.),  69;  Carroll  v.  City  of  East  St.  Louis,  67  111.  568  ; 
White  v.  Howard,  38  Conn.  342.  So,  a  corporation  may  take  a 
mortgage  upon  land  by  way  of  security  for  loans  made  in  the 
course  and  according  to  the  usage  of  its  lawful  operations,  or  in 
satisfaction  of  debts  previously  contracted  in  the  course  of  its 
dealings.  Such  acts  are  generally  provided  for  in  the  charters 
of  incorporation  ;  and  without  such  a  special  authority,  it  would 
seem  to  be  implied  in  the  reason  and  spirit  of  the  grant,  if  the 
debt  was  bona  fide  created  in  the  regular  course  of  business. 
Baird  v.  Bank  of  Washington,  11  Serg.  &  R.  411  ;  Silver  Lake 
Bank  v.  North,  4  Johns.  Ch.  370  ;  Am.  Mut.  Life  Ins.  Co.  v. 
Owen,  15  Gray,  491 ;  TJiomaston  Bank  v.  Stimpson,  21  Me.  195; 
2  Kent's  Com.  283.  And  generally,  a  corporation  without 
special  authority  in  its  charter  may  dispose  of  lands,  goods,  or 
chattels,  or  of  any  interest  in  the  same,  as  it  deems  expedient, 
and  in  the  course  of  its  legitimate  business  may  make  a  bond, 
mortgage,  note,  or  draft,  and  also  may  make  compositions  with 
creditors,  or  an  assignment  for  their  benefit,  with  preferences 
except  when  restrained  by  law.  White  Water  Valley  Canal 
Co.  v.  Vallette,  21  How.  414  ;  Richardson  v.  Sibley,  11  Allen, 
448 ;  Gibson  v.  Goldthwaite,  7  Ala.  282.  But  without  clear  legis- 
lative authority  to  do  so,  no  corporation  can  mortgage  its  fran- 
chises {Pullan  v.  Cincinnati,  etc.,  R.  R.  Co.,  4  Biss.  35;  Conv- 
monwealth  v.  Smith,  10  Allen,  448 ;  Susquehanna  Bridge,  etc., 
Co.  v.  General  Ins.  Co.,  3  Md.  305  ;  Richardson  v.  Sibley,  11 
Allen,  65) ;  nor  can  the  corporation  sell  its  franchises.  Toledo 
Bank  v.  Bond,  1  Ohio  St.  622.  Corporations  in  this  country  are 
generally  limited  in  the  acts  creating  them  as  to  the  value  or 
amount  of  real  estate  they  may  hold.  The  rule  seems  to  be, 
that  if  the  property  when  purchased  does  not  exceed  the  sum 
limited,  their  title  to  it  cannot  be  affected  by  its  rising  in  value 
to  a  greater  amount  than  that  (Bogardus  v.  Trinity  Church,  4 
Sandf.  Ch.  633,  758  ;  Harpending  v.  Dutch  Church,  16  Pet.  492  ; 
Humbert  v.  Trinity  Church,  24  Wend.  587,  604,  629) ;  and  if  of 
greater  value,  at  first,  nobody  can  disturb  their  title  to  it  except 
the  State.  lb. 

Ownership  of  property  by  a  corporation  may  be  proved  by 
the  same  kind  of  evidence  that  would  prove  ownership  in  a 
natural  person.     Lowe  v.  State,  46  Ind.  305. 

Land  which  a  corporation  cannot  hold  in  its  own  name,  it  can 


318  CORPORATIONS. 

not  hold  in  the  name  of  another  ;  and  when  a  corporation  cannot 
hold  the  legal  title  to  land,  it  cannot  take  a  beneficial  interest  in 
it.  Coleman  v.  S.  R.  T.  R.  Co.,  49  Cal.  517.  Nor  can  a  corpo- 
ration take  an  estate  in  joint  tenancy,  either  jointly  with  another 
corporation,  or  with  a  natural  person  (Telfair  v.  Howe,  3  Rich. 
[S.  C.J  Eq.  235),  if  survivorship  be  an  incident  to  lands  so 
h olden.  lb. 

An  act  which  authorizes  a  corporation  to  take  by  purchase  is 
to  be  understood  to  subject  the  corporation  to  the  restrictions 
and  incapacities  created  by  other  general  statutes.  McCartee  v. 
Orphan  Asylum  Society,  9  Cow.  437.  And  a  conveyance  which, 
if  made  by  an  individual,  would  come  within  the  statute  of 
frauds  would  also  if  made  by  a  corporation,  and  if  void  in  the 
one  case,  would  be  void  in  the  other.  Smith  v.  Morse,  2  Cal. 
524.  Where  the  charter  of  a  corporation  provides  that  the  capi- 
tal stock  shall  be  a  sum  named,  but  that  it  may  be  increased  at 
the  pleasure  of  the  said  corporation,  the  directors  alone,  and 
without  submitting  the  matter  to  the  stockholders,  and  without 
their  approval,  have  no  power  to  increase  it  unless  expressly 
authorized  thereto  ;  and  a  clause  in  such  charter  that  "  all  the 
corporate  powers  of  the  corporation  shall  be  exercised  by  a  board 
of  directors  and  such  officers  and  agents  as  such  board  shall 
appoint,"  does  not  alter  the  case.  Chicago  R.  R.  Co.  v.  Allerlon, 
18  Wall.  233  ;  Eirtman  v.  Bowman,  58  111.  444 ;  S.  C,  11  Am. 
Rep.  90. 

§  3.  To  make  contracts.  It  was  an  ancient  and  technical  rule 
of  the  common  law,  that  a  corporation  could  not  manifest  its 
intentions  by  any  personal  act  or  oral  discourse,  and  that  it 
spoke  and  acted  only  by  its  common  seal.  2  Kent's  Com.  288. 
But  this  old  doctrine  is  now  repudiated  in  this  country  (Dan- 
forth  v.  Schohirie  Turnpike  Co.,  12  Johns.  227;  Bank  of  United 
States  v.  Dandridge,  12  Wheat.  64 ;  Legrand  v.  Sidney  College, 
5  Munf.  [Va.]  324) ;  and  it  is  well  settled  that  acts  of  a  corpo- 
ration, evidenced  by  vote,  written  or  unwritten,  are  as  binding 
upon  and  as  complete  authority  to  its  agents  as  acts  done  under 
the  corporate  seal ;  and  that  it  may  be  as  well  bound  by  express 
promises  through  its  authorized  agents  as  by  deed  ;  and  that 
promises  may  as  well  be  implied  from  its  acts  and  the  acts  of  its 
agents  as  in  the  case  of  individuals.  Maine  Stage  Co.  v.  Long- 
ley,  14  Me.  444;  Merrick  v.  Burlington,  etc.,  Co.,  11  Iowa,  74; 
Blunt  v.  Walker,  11  Wis.  334  ;  Maher  v.  Chicago,  38  111.  266 ; 
Sheldon  v.  Fairfax,  21  Vt.  102 ;  Buckley  v.  Briggs,  17  N.  Y 
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(3  Smith)  449,  453 ;  Board  of  Education  v.  Greenebaun,  39  III. 
609;  Petrie  v.  Wright,  14  Miss.  647.  So,  in  England,  the 
modern  doctrine  is,  that  a  company  which  is  established  for  the 
purpose  of  trading  may  make  all  such  contracts  as  are  of  ordi- 
nary occurrence  in  that  trade  without  the  formality  of  a  seal, 
and  that  the  seal  is  required  only  in  matters  of  unusual  and 
extraordinary  character,  which  are  not  likely  to  arise  in  the 
ordinary  course  of  business.  Colliery  Co.  v.  Waddle,  L.  R.,  3 
C.  P.  463 ;  Renter  v.  Electric  Telegraph  Co.,  6  El.  &  Bl.  341  ;  In 
re  Contract  Co.,  L.  R.,  8  Eq.  14 ;  Nicholson  v.  Bradfield  Union, 
L.  R.,  1  Q.  B.  620. 

Corporations  have  all  the  powers  of  ordinary  persons  as 
respects  their  contracts,  except  when  they  are  expressly  or  by 
necessary  implication  restricted.     Galena  v.  Corwith,  48  111.  423. 

But  corporations  can  make  no  contracts  which  are  not  neces- 
sary, either  directly  or  indirectly,  to  effect  the  objects  of  their 
creation.  Abbott  v.  Bait.  &  Rapp.  Steam-packet  Co.,  1  Md.  542  ; 
Knowles  v.  Beaty,  1  McLean,  43  ;  Kitchen  v.  Cape  Girardeau, 
etc.,  R.  R.  Co.,  59  Mo.  514.  They  may  borrow  money,  when  the 
power  is  not  explicitly  granted  by  the  charter,  where  it  is  essential 
to  the  transaction  of  its  ordinary  affairs.  It  is  then  incidental. 
Beers  v.  Phoenix  Glass  Co.,  14  Barb.  358 ;  Smith  v.  Eureka  Flour 
Mills,  6  Cal.  1.  And  when  a  company  like  the  Bank  of  Eng- 
land or  East  India  Company  are  incorporated  for  the  purposes 
of  trade,  it  seems  to  result  from  the  very  object  of  their  being 
so  incorporated,  that  they  should  have  power  to  accept  bills,  or 
issue  promissory  notes  ;  it  would  be  impossible  for  either  of  the 
companies  to  go  on  without  accepting  bills.  Broughton  v. 
Manch.  Water  Works  Co.,  3  Barn.  &  Aid.  11,  12 ;  and  see  Mur- 
ray v.  East  India  Co.,  5  id.  204.  For  the  purpose  of  accom- 
plishing the  objects  of  incorporation,  a  corporation  may  act  and 
deal  in  the  same  manner  that  a  natural  person  would,  if  he 
sought  to  accomplish  the  same  end.  It  may  contract  for  labor 
and  materials,  make  purchases,  borrow  money  for  such  pur- 
poses, and  give  notes,  bills,  bonds  or  mortgages  in  payment  or 
as  security  therefor.  Smith  v.  Law,  21  N.  Y.  (7  Smith)  296, 
299  ;  Clark  v.  School  Dist,  etc..  3  R.  I.  199  ;  Hardy  v.  Merre- 
weather,  14  Ind.  203;  Frye  v.  Tucker,  24  111.  180;  Rockwell  v. 
Elkhorn  Bank,  13  Wis.  653;  Union  Water  Co.  v.  Murphy's 
Flat  Fluming  Co.,  22  Cal.  620.  So  it  is  held  that  a  company 
incorporated  to  make  spermaceti  candles  may,  nevertheless, 
purchase  State  bonds,  and  engage  to  pay  for  them  at  a  future 
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day.  Indiana  v.  Woram,  6  Hill,  33.  So,  a  railroad  company 
which  has  the  general  power  to  make  all  contracts  which  its 
convenience  or  interest  may  require,  given  it  by  its  charter, 
may  assign  its  stock  subscription.  Downie  v.  White,  12  Wis. 
176 ;  Downie  v.  Hoover,  id.  174.  And  a  banking  company  has 
authority  to  loan  money  on  stock  in  another  corporation,  and  to 
have  the  stock  registered  in  its  own  name,  and  thereby  to 
become  a  stockholder  in  such  company.  Royal  Bank  of 
India's  Case,  L.  R.,  4  Ch.  App.  Cas.  252.  Bat  a  joint-stock 
corporation,  organized  as  expressed  in  their  articles  of  associa 
tion,  "to  do  a  general  insurance  agency,  commission  and 
brokerage  business,  and  such  other  things  as  are  incidental  to, 
and  necessary  in,  the  management  of  that  business,"  has  no 
power  to  subscribe  to  the  stock  of  a  savings  bank  and  building 
association.  Mechanics,  etc.,  Savings  Bank  v.  Meriden  Agency 
Co.,  24  Conn.  159.  And  a  corporation  authorized  by  its  charter 
to  boom  lumber,  and  receive  toll  therefor,  cannot  recover  toll  for 
driving  lumber,  that  business  not  being  within  the  scope  of  its 
authority.  Boom  Corp.  v.  Whiting,  29  Me.  123.  Two  or  more 
corporations  cannot  consolidate  their  funds,  or  form  a  part- 
nership, unless  authorized  by  express  grant  or  necessary  impli- 
cation {New  York,  etc.,  Canal  Co.  v.  Fulton  Bank,  7  Wend. 
412  ;  Smith  v.  Smith,  3  Desaus.  [S.  C]  Ch.  557) ;  but  they  may 
make  joint  contracts  oy  which  both  parties  may  become  liable. 
Marine  Bank  v.  Ogden,  29  111.  248.  And  it  has  been  held  that 
a  corporation  may  contract  with  an  individual  in  furtherance  of 
the  object  of  its  creation,  although  the  effect  of  the  contract  be 
to  impose  upon  the  company  the  liabilities  of  a  partner.  Cats- 
kill  Bank  v.  Gray,  14  Barb.  471 ;  but  see  Whittenton  Mills  v. 
Upton,  10  Gray,  582. 

A  corporation  has  power  to  make  any  contract  authorized  by 
its  charter,  in  a  foreign  government,  if  such  contract  be  not  pro- 
hibited by  that  government.  Blair  v.  Perpetual  Ins.  Co.,  10 
Mo.  559  ;  Bank  of  Augusta  v.  Earle,  13  Pet.  521 ;  Weymouth  v. 
Washington  C.  &  A.  R.  R.  Co.,  1  Mc  Arthur,  19.  This  right  of 
a  corporation  created  in  one  State,  to  do  business  and  make  con- 
tracts in  another  State,  is  a  right  based  on  the  comity  between 
the  States  ;  but,  when  contrary  to  good  policy,  or  when  prejudi- 
cial to  the  interests  of  the  State,  the  comity  ceases  to  be  obliga- 
tory. Ducat  v.  Cliicago,  48  111.  172.  A  foreign  corporation  is 
not  a  citizen  of  the  State  creating  it,  except  in  a  qualified  sense  ; 
and  it  can  do  no  business  in  any  other  State,  except  on  such 
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conditions  as  the  latter  may  see  lit  to  impose.  lb. ;  Home  Ins. 
Co.  v.  Davis.  29  Mich.  238 ;  Farmers  and  Merchants''  Ins.  Co. 
v.  Harrali.  47  Ind.  236;  State  v.  Fosdick,  21  La.  Ann.  431; 
Phoenix  Ins.  Co.  v.  Commonwealth,  5  Bush  (Ky.),  68  ;  Smith  v. 
Alvord,  63  Barb.  415. 

§  4.  To  sue  and  be  sued.  Corporations  have  a  capacity  to  sue 
and  be  sued,  and  the  suit  must  generally  be  brought  or  defended 
in  the  corporate  name.  Bartlett  v.  Brickett,  14  Allen,  62; 
Bradley  v.  Richardson,  2  Blatchf.  (C.  C)  343;  Norton  v. 
Hodges,  100  Mass.  241.  The  fact  that  a  State  is  the  sole  pro- 
prietor of  a  corporation  does  not  prevent  it  from  suing  or  being 
sued.  Hutchinson  v.  Taylor,  6  Heisk.  (Tenn.)  634 ;  Western, 
etc..  R.  R.  Co.  v.  McElwee,  id.  208.  And  if  a  corporation  is  cre- 
ated by  the  legislature  of  a  State,  and  the  State  is  a  member  of 
the  corporation,  the  corporation  is  not  thereby  protected  against 
suits,  for  the  State  in  such  case  acts  not  by  reason  of  its  sover- 
eignty, but  merely  as  a  corporator.  Moore  v.  Trustees  of  Wa- 
bash, etc.,  7  Ind.  462. 

As  a  general  rule,  less  than  the  majority  of  the  directors  or 
trustees  of  a  corporation  cannot  bring  a  suit  for  the  corporation, 
unless  such  an  authority  is  contained  in  the  act  of  incorpora- 
tion. Bart  v.  Houston,  22  G-a.  507.  But  in  the  absence  of 
proof  that  a  suit  brought  in  the  name  of  a  corporation  was  not 
authorized  by  it,  its  assent  will  be  presumed,  although  the  cor- 
poration is  a  nominal  party  only.  Bangor,  etc.,  R.  R.  Co.  v. 
Smith,  47  Me.  34. 

Corporations,  whether  public  or  private,  may  maintain  actions 
upon  all  promises  and  obligations,  implied  as  well  as  expressed, 
made  to  them,  which  fall  within  the  scope  of  their  design  and 
the  authority  conferred  upon  them.  Gordon  v.  Baltimore,  5 
Grill.  (Md.)  231  ;  Portsmouth  Livery  Co.  v.  Watson,  10  Mass. 
91  ;  Ang.  &  Am.  on  Corp.,  §  370.  So  they  may  sustain  actions  for 
the  recovery  of  damages  for  injuries  done  to  the  body  corporate, 
or  to  the  corporate  property.  American  Mut.  Ins.  Co.  v.  Owen, 
15  Gray,  491 ;  and  see  South  Royalton  Bank  v.  Suffolk  Bank,  27 
Yt.  505  ;  Ooodspeed  v.  East  Haddam  Bank,  22  Conn.  536.  Thus, 
corporations  established  for  the  purpose  of  transacting  business 
may  maintain  actions  of  libel,  the  same  as  individuals,  for 
words  affecting  their  business  or  property,  if  special  damages 
be  alleged  and  proved.  Metropolitan  Saloon  Co.  v.  Hawkins, 
4  H.  &  N.  87  ;  Trenton  Ins.  Co.  v.  Perrine,  3  Zab.  402  ;  Shoe  & 
Leather  Bank  v.    Thompson,   18  Abb.   (N.  Y.)  413 ;  Knicker- 
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bocker  Life  Ins.  Co.  v.  Ecclesine,  6  Abb.  (N.  S.)  9 ;  S.  C.  affirmed, 
42  How.  201  ;  11  Abb.  (N.  S.)  385 ;  2  Jones  &  Sp.  76 ;  seo 
Hahnemannian  Life  Ins.  Co.  v.  Beebe,  48  111.  87. 

A  foreign  corporation  is  permitted  to  sue  in  the  English  courts. 
Henriques  v.  Dutch  West  India  Co.,  2  Ld.  Raym.  1535 ;  S.  0., 
1  Strange,  612 ;  2  id.  807 ;  National  Bank  of  St.  Charles  v.  De 
Bernales,  1  Car.  &  P.  569.  And  a  corporation  established  by 
the  laws  of  a  foreign  country  may  maintain  an  action  in  one  of 
the  State  courts  in  this  country  (British  American  Land  Co.  v. 
Ames,  6  Mete.  [Mass.]  391) ;  or  it  may  sue  in  the  Federal  courts. 
Society  for  propagating  the  Gospel  v.  Wheeler,  2  Gall.  105. 
And  it  is  well-settled  law  that  corporations  in  this  country  may 
institute  suits  in  the  State  or  Federal  courts  of  States  other  than 
those  under  whose  laws  they  have  been  established.  American 
Mut.  Life  Ins.  Co.  v.  Owen,  15  Gray,  491 ;  Ouaga  Iron  Co.  v. 
Dawson,  4  Blackf.  (Ind.)  202;  Holcomb  v.  Illinois,  etc,  Canal 
Co.,  2  Scam.  (111.)  236  ;  Savage  Manuf.  Co.  v.  Armstrong,  17  Me. 
34  ;  Ins.  Co.  v.  The  "  C.  D.,  Jr.,"  1  Woods,  72 ;  Park  Bank  v. 
Nichols,  4  Biss.  315 ;  Eslava  v.  Ames  Plow  Co.,  47  Ala.  384. 
A  corporation  is  to  be  considered,  with  reference  to  its  right  to 
sue  or  to  be  sued  in  the  United  States  courts,  as  a  citizen  of  the 
State  by  which  it  is  created.  lb. ;  Stevens  v.  PhcEnix  Ins.  Co.,  41 
N.  Y.  (2  Hand)  149 ;  Hatch  v.  Chicago,  etc.,  R.  R.  Co.,  6  Blatchf. 
105;  see  Ducat  v.  Chicago,  48  111.  172;  Hobbs  v.  Manhattan 
Ins.  Co.,  56  Me.  417 ;  Fargo  v.  McVicker,  38  How.  (N.  Y.)  1 ;  S. 
C.,  55  Barb.  437.  A  State  is  a  corporation,  and  may  sue  in 
another  State.  Delafield  v.  State  of  Illinois,  2  Hill,  159.  A 
statute  which  authorizes  incorporations  for  "  social,  gymnastic, 
aesthetic,  musical,  yachting,  hunting,  fishing,  batting  or  other 
lawful  sporting  purposes,"  does  not  authorize  incorporations  for 
the  purpose  of  instituting  actions  to  recover  penalties  for  viola- 
tions of  the  game  laws  of  the  State.  Ancient  City  Sportsman1  s 
Club  v.  Miller,  7  Lans.  412. 

As  to  actions  against  corporations,  see  post,  art.  3. 

§  5.  Corporate  meetings  and  elections.  The  rule  of  law  appli- 
cable to  corporations  generally  is,  that  all  corporate  affairs 
must  be  transacted  at  an  assembly  convened  upon  due  notice,  at 
a  proper  time  and  place.  But  all  the  members  of  a  corporate 
body  are  presumed  to  have  notice  of  the  time  of  holding  its 
stated  meetings,  appointed  by  the  charter,  statute,  usage,  or 
bylaws,  for  the  transaction  of  particular  business;  and  no 
special  notice  of  such  meeting  for  the  transaction  of  such  busi- 
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ness  is,  therefore,  requisite.  Thus,  in  the  case  of  private  corpo- 
rations, a  particular  day  is  usually  appointed  for  the  election  of 
officers,  and  where  this  is  so,  no  particular  notice  may  be  required. 
Rex  v.  Carmarthen,  1  M.  &  S.  702 ;  Rex  v.  Hill,  4  B.  &  C.  441  ; 
Ang.  &  Am.  on  Corp.,  §  488  ;  and  see  Warner  v.  Mower,  11  Vt. 
385  ;  Stow  v.  Wyse,  7  Conn.  214 ;  Atlantic  Ins.  Co.  v.  Sanders, 
36  N.  H.  252.  So,  it  is  held  that  notice  of  a  special  meeting  need 
not  state  the  object  of  the  meeting,  when  called  for  the  transac- 
tion of  ordinary  business.  Savings  Bank  v.  Dams,  8  Conn.  191. 
And  where  adjourned  meetings  are  held  for  the  purpose  of  com- 
pleting the  unfinished  business  of  the  first  meeting,  and  being 
in  continuation  of  that  meeting,  no  new  notice  is  necessary. 
Scadding  v.  Lor  ant,  5  Eng.  Law  &  Eq.  16 ;  3  H.  L.  Cas. 
418;  and  see  Smith  v.  Law,  21  N.  Y.  (7  Smith)  296.  But 
there  is  no  presumption  that  the  absent  members  of  a  corpo- 
rate body  know  what  is  done  at  a  stated  meeting,  so  as  to 
charge  them  with  notice  of  any  thing  there  transacted,  contem- 
plating future  action  at  a  time  other  than  that  of  a  stated  meet- 
ing, and  notice  should  be  given.  People  v.  Batchelor,  22  N.  Y. 
(8  Smith)  128 ;  affirming  S.  C,  28  Barb.  310.  And  a  vote  of  a 
corporation,  which  aifects  the  liability  of  those  of  its  members 
who  are  its  debtors,  cannot  be  regarded  as  assented  to  by  them, 
if  they  were  not  present  at  the  meeting  at  which  the  vote  passed, 
although  they  had  legal  notice  of  the  meeting.  American  Bank 
v.  Baker,  4  Mete.  (Mass.)  164  ;  Ex  parte  Johnson,  31  Eng.  Law 
&  Eq.  430. 

The  summons  must  be  issued  by  order  of  some  one  having 
authority  to  assemble  the  corporation  {Rex  v.  Hill,  4  Barn.  & 
C.  441 ;  Jones  v.  Milton,  etc.,  Turnpike  Co.,  7  Ind.  547;  Harden- 
burg  v.  Farmers  &  Mechanics'  Bank,  3  N.  J.  [Eq.]  68)  ;  and 
the  notice  must  be  given  a  reasonable  time  before  the  hour  of 
meeting.  Rex  v.  May,  5  Burr.  2682.  If  all  the  members  be 
duly  assembled,  the  necessity  of  notice  may  be  waived  by  a 
unanimous  agreement  {Rex  v.  Tlieodorick,  8  East,  543) ;  unless 
the  charter  requires  a  special  notice,  in  which  case  it  cannot  be 
dispensed  with  even  by  consent.  lb.  If  no  proper  place  is 
established  for  the  transaction  of  regular  business,  some  particu- 
lar place  should  be  appointed  in  the  notice.  Miller  v.  English^ 
1  N.  J.  317;  Rex  v.  May,  5  Burr.  2681. 

Where,  according  to  the  laws  and  usages  of  a  society,  their 
meetings  for  the  transaction  of  business  are  opened  by  a  pre- 
siding officer,  who  holds  his  office  for  a  fixed  term,  and  no  meet- 
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ing  is  considered  duly  organized  unless  opened  by  him,  and 
such  officer  is  prevented  by  the  violence  of  members  of  the 
association  from  discharging  his  duty  at  the  accustomed  place 
of  meeting,  he,  and  such  of  the  society  as  think  proper  to  accom- 
pany him,  may  retire  to  some  convenient  place  adjacent,  and 
there  open  the  meeting.  And  their  acts  and  doings  will  be 
obligatory  upon  the  society,  although  those  who  thus  withdraw 
are  a  minority  of  the  members  of  the  society ;  it  being  a  princi- 
ple of  the  common  law,  that,  where  a  society  is  composed  of  an 
indefinite  number  of  persons,  a  majority  of  those  who  appear 
at  a  regular  meeting  of  the  society  constitute  a  body  competent 
to  transact  business.     Field  v.  Field,  9  Wend.  394. 

Whatever  it  is  lawful  for  a  corporation  to  do  may  be  done  by 
a  majority  vote.  Eggleston  v.  Doolittle,  33  Conn.  402  ;  Mc Bride 
v.  Porter,  17  Iowa,  203.  As  to  the  powers  of  a  majority  in  reli- 
gious societies,  see  ante,  263,  "  Churches,"  §  7.  And  persons  own 
ing  a  majority  of  the  stock  of  a  corporation  have  a  right  to 
combine,  and  thus  secure  the  board  of  directors,  and  the  man 
agement  of  the  corporate  property.  Foulds  v.  Yates,  57  111. 
416  ;  S.  C,  11  Am.  Rep.  24. 

The  meeting  of  a  joint-stock  corporation  must  be  called  by 
personal  notice  to  all  the  members,  unless  some  other  provision 
is  made  in  its  charter  or  by-laws ;  and  a  vote  passed  at  a  meet- 
ing not  so  called  is  not  binding.  Wig  gin  v.  Freewill  Baptist 
Church  in  Lowell,  8  Mete.  (Mass.)  301. 

In  corporations  aggregate,  the  principle  of  election  is  a 
majority.  State  v.  Wilmington  City  Council,  3  Harr.  (Del.) 
294;  St.  Mary's  Church,  7  Serg.  &  R.  517 ;  Fast  Tennessee  R. 
R.  Co.  v.  Gammon,  5  Sneed  (Tenn.),  567 ;  Horton  v.  Baptist 
Church,  34  Vt.  316.  But  a  distinction  is  made  between  a  cor- 
porate act  to  be  done  by  a  select  and  definite  body,  as  by  a 
board  of  directors,  and  one  to  be  performed  by  the  constituent 
members.  In  the  latter  case,  a  majority  of  those  who  appear 
may  act  {Ex  parte  Willcocks,  7  Cow.  402,  410  n.);  but,  in  the 
former,  a  majority  of  the  definite  body  must  be  present,  and 
then  a  majority  of  the  quorum  may  decide.  Lockwood  v.  Mechan- 
ics' Nat.  Bank,  9  R.  I.  308 ;  2  Kent's  Com.  293  ;  Field  v.  Field, 
9  Wend.  394,  403 ;  The  King  v.  Miller,  6  T.  R.  268  ;  Kingsbury 
v.  School  District,  21  Mete.  99  ;  Buell  v.  Buckingham,  16  Iowa, 
"284.  This  is  understood  to  be  the  general  rule,  where  the  char- 
ter or  constitution  of  the  corporation  is  silent  upon  the  subject 
See  Columbia,  etc.,  Co.  v.  Meier,  39   Mo.  53 ;    but   see  Lystefs 
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Case,  L.  R.,  4  Eq.  233.  Neither  a  majority  of  directors  or  of 
constituent  members  have  a  right  to  control  the  corporation  in  a 
way  to  sacrifice  its  interests,  and  to  defraud  the  minority.  Pick- 
ering v.  Step7ienson,  L.  R.,  14  Eq.  322 ;  Brewer  v.  Boston  Thea- 
ter, 104  Mass.  378;  March  v.  Eastern  R.  R.  Co.,  40  N.  H.  548 ; 
Gregory  v.  Patchett,  33  Beav.  595. 

§  6.  Seal,  by-laws  and  records.  We  have  seen  in  a  preceding 
section  (ante,  309,  §  3),  that  a  corporation  may  now  appoint  an 
agent,  whose  acts,  within  the  sphere  of  his  powers,  would  be  valid 
without  a  seal.  It  is,  however,  incident  to  every  corporation  to 
have  a  common  seal,  and  a  corporation,  as  well  as  an  individual 
person,  may  use  and  adopt  any  seal  it  will.  Porter  v.  Andros- 
coggin, etc.,  R.  R.  Co.,  37  Me.  349;  Everett  v.  United  States,  6 
Port.  (Ala.)  166 ;  Mill  Dam  Foundry  v.  JTovey,  21  Pick. 
417 ;  Ransom  v.  Stonington,  etc.,  Bank,  13  N.  J.  (Eq.)  212. 
But  in  order  to  bind  a  corporation  by  specialty,  the  cor- 
porate seal  should  be  affixed  to  the  instrument ;  and  the 
private  seal  of  an  agent,  though  fully  authorized  to  make  the 
contract,  is  not  sufficient.  State  v.  Allis,  18  Ark.  269  ;  Ellnall 
v.  Shaw,  16  Mass.  42  ;  Haight  v.  Sahler,  30  Barb.  218  ;  Bank  of 
Columbia  v.  Patterson,  7  Cranch,  304.  And  the  corporate  seal 
affixed  to  a  contract  or  conveyance  does  not  render  the  instru- 
ment a  corporate  act,  unless  it  is  affixed  by  an  officer  or  agent 
duly  authorized.  Koehler  v.  Black  River  Co.,  2  Black,  715  ; 
Jackson  v.  Campbell,  5  Wend.  572  ;  Bank  of  Ireland  v.  Evans, 
5  H.  L.  Cas.  389 ;  32  Eng.  Law  &  Eq.  23.  The  president  and 
cashier  of  a  bank  cannot  use  the  common  seal  without  the 
authority  of  the  board  of  directors.  Hoyt  v  Thompson,  5  N. 
Y.  (1  Seld.)  320.  But  where  the  seal  of  a  corporation  is  affixed 
to  a  deed  by  the  president,  it  will  be  presumed  that  he  was 
authorized  to  affix  it,  in  the  absence  of  proof  to  the  contrary. 
Hopkins  v.  Gallatin  Turnpike  Co.,  4  Humph.  (Tenn.)  403.  And, 
if  the  president  of  a  corporation,  which  has  adopted  no  corpo- 
rate seal,  executes  a  mortgage  deed,  and  the  trustees  adopt  a 
seal  that  he  affixes  opposite  to  his  name,  as  the  seal  of  the  cor- 
poration for  the  time  being,  such  a  seal  is  sufficient.  South 
Baptist  Society  of  Albany  v.  Clapp,  18  Barb.  36. 

The  seal  of  a  corporation  aggregate,  affixed  to  a  deed,  is 
prima  facie  evidence  that  it  was  affixed  by  authority  of  the 
corporation  ;  and  proof  to  the  contrary  lies  upon  the  party 
objecting  to  the  validity  of  the  execution.  Lovett  v.  Steam  Saw- 
Mill  Association,  6  Paige,  54 ;  Flint  v.  Clinton  Co.,  12  N.  H 
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434  ;    Jose?/  v.  Railroad  Co.,  12  Rich.  (S.  C.)  134 ;   Morris  v, 
Keil,  20  Minn.  531. 

The  usual  mode  of  assenting  to  and  authenticating  the  acts  of 
a  corporate  body  which  uses  a  seal,  is  to  affix  the  seal  with  the 
declaration  that  it  is  the  seal  of  the  corporation,  and  to  verify  the 
act  by  the  signature  of  the  president  and  secretary.  Kinzie  v. 
Chicago,  3  111.  \2  Scam.)  187  ;  see  Jackson  v.  Walsh,  3  Johns. 
225  ;  Cooch  v.  Goodman,  2  Q.  B.  580,  600  ;  ^Yoodman  v.  York, 
etc.,  R.  R.  Co.,  50  Me.  549.  It  is  prudent  to  have  witnesses  to 
the  sealing,  for  the  common  seal  is  not  evidence  of  its  own 
authenticity,  but  must  be  proved.  Leazure  v.  Hillegas,  7  Serg. 
&  R.  318  ;  Dew  v.  Vreelandt,  6  N.  J.  (Law)  352.  The  common 
practice  is  to  prove  the  identity  of  a  corporate  seal  by  a  witness 
acquainted  with  its  impression.  City  Council  v.  Moorhead,  2 
Rich.  (S.  C.)  430  ;  Darnell  v.  Dickens,  4  Yerg.  (Tenn.)  7 ;  Farm- 
ers' Turnpike  Co.  v.  McCullough,  25  Penn.  St.  303. 

If  a  corporation  has  no  seal,  and  is  authorized  to  contract 
both  with  and  without  a  seal,  the  affixing  of  the  private  seal  of 
the  president  to  his  signature  is  mere  surplusage,  and  harmless. 
Deberry  v.  Holly  Springs,  35  Miss.  385.  And  an  instrument 
purporting  throughout  the  body  thereof  to  be  a  mortgage  of  per- 
sonal property  by  a  corporation,  is  the  deed  of  the  corporation, 
although  signed  by  the  president,  only  with  his  own  name  and 
title,  and  sealed  with  his  individual  seal.  Sherman  v.  Fitch,  98 
Mass.  59.  The  ancient  rule  applied  to  corporations  existing  by 
the  common  law,  that  they  could  act  only  by  their  common  seal, 
has  no  application  to  corporations  created  by  statute.  Curry  v. 
Bank  of  Mobile,  8  Port.  (Ala.)  361. 

The  power  to  make  by-laws  is  incidental  to  the  very  existence 
of  a  corporation.  City  of  London  v.  Vanacre,  1  Ld.  Raym. 
496 ;  Norris  v.  Slaps,  Hob.  211.  It  is,  however,  seldom  left  to 
implication,  but  is  usually  conferred  by  the  express  terms  of 
the  charter;  and  such  power  given  by  the  charter  implies  a 
negative,  that  corporations  shall  not  make  by-laws  in  any  other 
cases,  nor  for  any  other  purposes,  than  those  specified.  Child  v. 
Hudson's  Bay  Co.,  2  P.  Wms.  207;  New  Orleans  v.  Phillip  pi, 
9  La.  Ann.  44.  A  by-law  is  a  rule  or  law  of  a  corporation  for 
its  government.  Drake  v.  Hudson  River  R.  R.  Co.,  7  Barb.  508. 
And  when  made  in  pursuance  of  its  charter,  is  as  equally  bind- 
ing on  all  the  members  of  the  corporation,  and  others  acquainted 
with  its  method  of  doing  business,  as  any  public  law  of  the 
State.     Anacosta  Tribe  v.  Murbach,  13  Md.  91  ;  Cwnmings  v. 
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Webster,  43  Me.  192  ;  Mint  v.  Pierce,  99  Mass.  6S ;  Samuels  v. 
Central,  etc.,  Ex.  Co.,  McCahon  (Kans.),  214.  If  a  by-law  consists 
of  several  distinct  and  independent  parts,  although  one  or  more 
of  them  may  be  void,  the  rest  are  equally  as  valid  as  though  the 
void  clauses  had  been  omitted.  Shelton  v.  Mayor,  etc.,  of 
Mobile,  30  Ala.  540.  The  power  to  make  by-laws  is  sometimes 
left  to  be  exercised  by  the  members  of  the  corporation  at  large, 
according  to  the  rules  of  the  common  law.  Bex  v.  Westwood,  2 
Dow.  &  C.  21 ;  Union  Bank  of  Maryland  v.  Ridgely,  1  Harris 
&  G.  (Md.)  324.  But  it  is  more  frequently  reposed  in  a  select 
body,  as  the  directors.  Rex  v.  Head,  4  Burr.  2521.  In  which 
case  a  majority  of  that  body,  at  least,  is  necessary  to  constitute 
a  quorum.  Ex  parte  Willcocks,  7  Cow  402  ;  Cahill  v.  Kala- 
mazoo Ins.  Co.,  2  Doug.  (Mich.)  124.  And  the  same  body  which 
has  a  power  to  make,  also  has  power  to  repeal,  by-laws.  King 
v.  Asliwell,  12  East,  22. 

If  the  mode  in  which  by-laws  shall  be  made  and  adopted,  is 
prescribed  in  the  charter,  that  mode  must  be  strictly  pursued. 
Danston  v.  Imperial  Gas  Co.,  3  B.  &  Ad.  125;  Langsdale  v. 
Bonton,  12  Ind.  467.  But,  where  the  charter  is  silent  as  to  the 
mode,  a  corporation  may  adopt  its  by  laws  as  well  by  its  own 
acts  and  conduct,  and  the  acts  and  conduct  of  its  officers,  as  by 
an  express  vote,  or  an  adoption  by  writing.  lb.;  Ang.  &  Ames  on 
Corp.,  §  328.  A  corporation  cannot  enact  by-laws  contrary  to 
its  charter.  Slate  v.  Curtis,  9  Nev.  325  ;  Carr  v.  St.  Louis,  9  Mo. 
191 ;  Kearney  v.  Andrews,  10  X.  J.  (Eq.)  70.  And  a  by-law,  con- 
trary to  a  law  of  the  State,  or  to  the  constitutional  law  of  the  land, 
or  to  the  common  law,  must  be  void.  Kennebec  and  Portland 
R.  R.  Co.  v.  Kendall,  31  Me.  470  ;  United  Slates  v.  Hart,  1  Pet. 
(C.  C.)  390 ;  Butchers'1  Beneficial  Association,  35  Penn.  St.  151 ; 
Mayor,  etc.,  v.  Beasley,  1  Humph.  (Tenn.)  232.  Thus,  a  by- 
law "impairing  the  obligation  of  contracts,"  or  taking  "private 
property  for  public  use  without  just  compensation,"  is  wholly 
void.  Stuyvesant  v.  New  York,  7  Cow.  585.  And  a  by-law  of  a 
town,  prohibiting  all  persons  except  its  own  inhabitants  from 
taking  shell  fish  in  a  navigable  river  within  its  limits,  was  held 
void,  as  against  common  right.  Hay  den  v.  Noyes,  5  Conn.  391. 
See  title  Municipal  Corporations.  So,  many  by-laws  have  been 
adjudged  void,  as  in  restraint  of  trade.  See  The  King  v. 
Coopers'  Co.,  7  T.  R.  543 ;  Clark  v.  Le  Cren,  9  B.  &  C.  52  ;  Free- 
holders v.  Barber,  2  Halst.  (N.  J.)  64 ;  Dunham  v.  Rochester,  5 
Cow.  462.     And  ex  post  facto  laws  are  no  more  lawful  for  corpo- 
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rations  than  for  States ;  and  they  are  void  both  at  common  law, 
and  under  the  constitution  of  the  United  States.  Howard  v. 
8ava?ia7i,  T.  Charlt.  (Ga.)  173  ;  Pulford  v.  Fire  Depart,  of  De- 
troit, 31  Mich.  458.  It  is  likewise  a  governing  rule  with  regard  to 
corporations,  that  their  by-laws  must  be  reasonable  ;  and  such 
as  are  vexatious,  unequal,  oppressive,  or  manifestly  detrimental 
to  the  interests  of  the  corporation,  are  void.  Cartan  v.  Father 
Matthew,  etc.,  Society,  3  Daly  (N.  Y.),  20.  And  whether  a  by- 
law is  reasonable  or  not  is  a  question  solely  for  the  court.  Com- 
monwealth v.  Worcester,  3  Pick.  473  ;  Vedder  v.  Fellows,  20  N. 
Y.  (6  Smith)  126 ;  State  v.  Overton,  4  Zabr.  435  ;  Intendant,  etc., 
of  Marion  v.  Chandler,  6  Ala.  899  ;  Paxson  v.  Sweet,  1  Green 
(N.  J.),  196;  Queen  v.  Saddlers'  Co.,  10  H.  L.  Gas.  404;  Queen  v. 
Fisher,  4  Best  &  S.  575.  The  by-laws  of  a  mutual  benevolent 
society  provided  for  the  payment  of  $5  per  week,  by  the  society, 
to  each  member  during  his  sickness  or  disability ;  but  they 
further  provided  that  there  should  be  a  forfeiture  of  such  bene- 
fits for  a  period  of  three  months  from  and  after  the  liquidation  of 
any  arrears  of  dues  by  a  member.  A  member  of  the  society, 
having  paid  up  his  arrears  of  dues  in  April,  became  sick  in 
May  following,  and  in  an  action  by  him  against  the  society,  to 
recover  $5  per  week  during  the  period  of  his  sickness,  it  was 
held  that  the  latter  by-law  was  unreasonable,  and  that  he  was 
entitled  to  recover.  Cartan  v.  Father  Matthew,  etc.,  Society, 
3  Daly  (N.  Y.),  20.  So,  it  is  an  unreasonable  by-law,  which, 
without  authority,  express  or  to  be  clearly  implied,  interferes 
with  the  common  rights  of  property  and  the  dealings  of  third 
persons,  and  prevents  the  purchase  and  transfer  or  delivery  of 
property.  Thus,  a  manufacturing  company,  organized  under 
a  general  manufacturing  law  of  the  State  of  New  York  (see 
Laws  1848,  chap.  40),  has  no  power,  in  the  absence  of  a  pro- 
vision to  that  effect  in  its  articles  of  association,  to  create  or 
declare  a  lien  upon  its  stock  by  by-law,  or  to  refuse  to  permit  a 
transfer  until  the  indebtedness  of  the  stockholder  to  the  com- 
pany is  paid  ;  and  a  bona  fide  purchaser  of  stock,  without  knowl- 
edge or  notice  of  such  a  by-law,  is  not  bound  thereby,  and  can 
compel  the  transfer  to  him  upon  the  books  of  the  corporation, 
of  the  stock  purchased.  Driscoll  v.  West  Bradley,  etc.,  Manuf. 
Co.,  59  N.  Y.  (14  Sick.)  96.  And  a  by-law,  or  a  rule  of  a  bank, 
that  all  payments  made  and  received,  must  be  examined  at  the 
time,  does  not  prevent  a  party  dealing  with  the  bank,  from  show- 
ing,  afterward,  that  there  was  a  mistake  in  the  account  of  de* 
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posits  and  receipts.  Mechanics  and  Farmers*  Bank  v.  Smith, 
19  Johns.  115. 

No  by-law  of  a  corporation  can  enlarge  its  corporate  powers ; 
hence,  where  the  charter  of  an  insurance  company  only  author- 
ized insurance  against  fire,  a  by-law  referred  to  in  the  policy, 
recognizing  damages  by  lightning  as  one  of  the  risks  assured, 
imposes  no  obligation  upon  the  company  to  pay  for  losses  other 
than  by  fire.     Andrews  v.  Union  Mut.  Fire  Ins.  Co.,  37  Me.  256. 

A  bylaw  to  expel  a  member  for  vilifying  any  other  member 
of  the  corporation  is  bad  ;  not  being  necessary  for  the  good 
government  and  support  of  the  affairs  of  the  corporation.  Com- 
monwealth v.  St.  Patrick' 's  Society,  2  Binn.  (Penn.)  448. 

Eleemosynary  corporations  have  no  incidental  power  of  legis- 
lation, their  founder  alone  having  the  right  to  prescribe  the  reg- 
ulations according  to  which  his  charity  shall  be  applied.  Dart- 
mouth College  v.  Woodward,  4  Wheat.  660  ;  Phillips  Academy 
v.  King,  12  Mass  546.  And  it  is  held,  that  after  a  body  of 
statutes  have  been  given  by  the  founder,  neither  he,  nor  his  suc- 
cessor as  visitor,  can  add  to  or  alter  them,  without  an  express 
reservation  of  power  to  that  effect.  Attorney -General  v.  Earl  of 
Clarendon,  17  Ves.  500;  Benteley  v.  Bishop  of  Ely,  2  Str.  913. 
This  power  is,  however,  frequently  given  to  the  governors,  trus- 
tees, etc.,  of  the  corporation.  Phillips  Academy  v.  King.  12 
Mass.  547  ;  Ang.  &  Am.  on  Corp.,  §  332  ;  People  v.  Sailors'  Snug 
Harbor,  54  Barb.  532 ;  S.  C,  5  Abb.  (N.  S.)  119. 

It  is  clear  that  the  acts  of  a  single  duly  authorized  agent  of  a 
corporation,  within  the  scope  of  his  authority,  bind  the  corpora- 
tion, although  he  keeps  no  minutes  of  such  acts.  Ang.  &  Am.  on 
Corp.,  §  291  a ;  Hutchins  v.  Byrnes,  9  Gray,  370.  And  there 
seems  to  be  nothing  in  principle  or  authority,  to  distinguish  in 
this  particular  the  acts  of  a  board  of  agents  existing  within  a 
corporation,  from  the  acts  of  agents  constituted  by  natural  per- 
sons, where  the  charter  does  not  expressly  make  the  recording 
of  the  acts  of  its  agents  essential  to  their  validity.  lb. ;  and  see 
Cram  v.  Bangor  House,  12  Me.  354  ;  Russell  v.  McLellan,  14 
Pick.  63  ;  Bank  of  United  States  v.  Dandridge,  12  Wheat.  75  ; 
Burgess  v.  Pue,  2  Gill  (Md.),  254. 

The  non  recorded  acts  of  directors  may  be  proved  by  parol 
unless  otherwise  provided  in  the  charter  ( Langsdale  v.  Boitton, 
12  Ind.  467)  ;  and  omissions  in  the  corporate  minutes  may  some- 
times be  supplied  by  parol  testimony.  Vicksburg  Co.  v.  Ouachita 
11  La.  Ann.  649.     So,  where  the  minutes  of  a  corporate  meeting 
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are  lost,  it  is  competent  to  prove  by  parol  what  was  done.  And 
the  fact  that  the  clerk  kept  a  separate  memorandum  of  the 
transactions,  which  was  preserved,  does  not  include  the  parol 
evidence.  Dice  v.  Afters,  30  Ind.  431 ;  see  Bartlett  v.  Kinsley,  15 
Conn.  327. 

§  7.  Power  of  removal.  The  power  of  amotion  or  disfranchise- 
ment is  a  power  incident  to  every  corporation,  and  is  as  necessary 
for  the  good  order  and  government  of  corporate  bodies,  as  the 
power  of  making  by-laws.  The  King  v.  Richardson,  1  Burr. 
517.  But  a  member  of  a  corporation  cannot  be  ejected  until 
after  he  has  had  an  opportunity  to  be  heard.  Southern  Plank 
Road  Co.  v.  Hixon,  5  Ind.  165 ;  State  v.  Adams,  44  Mo.  570,  586. 
In  strictness,  the  term  disfranchisement  is  applicable  to  mem- 
bers, while  the  term  amotion  is  applied  only  to  such  members  as 
are  officers  ;  and,  consequently,  if  an  officer  be  removed  for  good 
cause,  he  may  still  continue  to  be  a  member  of  the  corporation. 
Ang.  &  Am.  on  Corp.,  §  408  ;  and  see  The  Queen  v.  Saddlers'  Co., 
10  H.  L.  Cas.  404;  Neale  v.  Hill,  16  Cal.  145  ;  State  v.  Adams,  44 
Mo.  570,  585.  The  power  of  removal  must  be  exercised  for  some 
reasonable  cause.  The  members  of  an  eleemosynary  corpora- 
tion cannot  legally  expel  one  of  their  members  for  using  dis- 
respectful and  contemptuous  language  toward  the  rest,  as  by 
calling  them  sycophants,  rascals,  scoundrels,  etc.,  and  for  neg- 
lecting to  fulfill  his  duties  as  a  member  of  one  of  their  commit- 
tees. Fuller  v.  Plainfield  Academic  School,  6  Conn.  546.  And 
where  the  charter  of  a  corporation  is  either  silent  upon  the  sub- 
ject of  expulsion,  or  grants  the  power  in  general  terms,  there 
are  but  three  legal  causes  of  disfranchisement :  First.  Offenses 
of  an  infamous  character,  indictable  at  common  law.  Second. 
Offenses  against  the  corporator's  dut}^  to  the  corporation,  as  a 
member  of  it.  Third.  Offenses  compounded  of  the  two.  People 
v.  Medical  Society,  24  Barb.  570 ;  S.  C.  affirmed,  32  N.  Y.  (5 
Tiff.)  187 ;  State  v.  Chamber  of  Commerce,  20  Wis.  63 ;  see 
Roehler  v.  Mechanics''  Aid  Society,  22  Mich.  86.  But  before 
an  expulsion  is  made  for  an  offense  of  the  kind  first  mentioned, 
or  that  of  an  infamous  character,  it  is  necessary  that  there  should 
be  a  previous  conviction  by  a  jury,  according  to  the  law  of  the 
land.  Commomoealth  v.  St.  Patrick'' s  Society,  2  Binn.  448  ;  and 
see  Society  for  Visitation  of  Sick  v.  Meyer,  52  Penn.  St.  125. 
And  in  joint-stock  companies  or  in  any  corporation  owning 
property,  no  stockholder  can  be  disfranchised,  and  thereby  de- 
prived of  his  property  or  interest  in  the  general  fund,  by  any 
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act  of  the  corporators,  without  at  least  an  express  authority 
conferred  by  the  charter  for  that  purpose.  Bagg's  Case,  11  Co. 
99  ;  Evans  v.  The  Philadelphia  Club,  50  Penn.  St.  107;  see  Hop- 
Mnson  v.  Exeter,  .  L.  R.,  5  Eq.  63. 

A  corporation  has  an  implied  power,  incident  to  its  existence 
as  a  corporation,  and  independent  of  charter  provisions,  to  remove 
an  officer  for  cause.  State  v.  Vincennes  University,  5  Ind.  77. 
When,  however,  the  charter  of  the  corporation  prescribes  the 
terms  under  which  the  power  of  amotion  is  to  be  exercised,  they 
must  be  pursued.  lb.  And  the  fact  that  good  grounds  for  the 
removal  of  ah  officer  exist  does  not  amount  to  a  removal,  or 
render  the  office  vacant,  there  must  be  in  addition  some  corpo- 
rate act ;  some  exercise  of  the  corporate  will  to  work  a  forfeit- 
ure and  determine  the  title  to  the  office.  lb.  A  corporation  may 
suspend  or  expel  a  member  for  a  breach  of  his  corporate  duty, 
such  as  a  violation  of  any  reasonable  rule,  or  even  a  by-law  of 
the  corporation,  though  its  charter  grants  the  power  of  suspen- 
sion or  expulsion  only  in  general  terms,  or  does  not  expressly 
grant  such  power  at  all.  Dickenson  v.  Chamber  of  Commerce, 
etc.,  29  Wis.  45. 

The  power  of  disfranchisement  and  amotion  belongs  to,  and 
is  to  be  exercised  by  the  corporation  at  large,  unless  it  has  been 
expressly  contided  by  charter  to  a  particular  person  or  select 
body.  State  v.  Chamber  of  Commerce,  20  Wis.  63  ;  Ang.  &  Am. 
on  Corp.,  §  432  ;  Rex  v.  Fever  sham,  8  T.  R.  536  ;  State  v.  Jersey 
City,  1  Dutch.  (N.  J.)  536;  see  title  Municipal  Corporations. 

But  it  is  essential,  in  every  case,  that  charges  be  made,  a  trial  be 
had,  and  that  the  accused  be  notified  and  have  a  full  opportunity 
for  defense.  The  matter  must  be  decided  judicially  and  fairly, 
and,  if  against  the  accused,  he  then  may  apply  to  the  courts  for 
redress.  If  it  is  there  found  that  the  corporator  or  officer  has 
had  a  fair  opportunity  for  hearing  in  his  society,  that  the  charges 
against  him  were  sufficient  and  fairly  proved,  he  can  have  no 
further  relief ;  but  otherwise,  he  will  be  restored  to  all  his  rights. 
State  v.  Adams,  44  Mo.  570,  586. 

§  8.  Corporate  powers,  how  construed.  Corporations  have 
none  of  the  elements  of  sovereignty,  and  cannot  go  beyond  the 
powers  granted  to  them.  Such  is  the  doctrine  botli  of  the  English 
and  American  cases.  Dublin  Corporation  v.  Attorney-General, 
9  Bligh  (N.  S.),  395  ;  East  Anglian  Railway  Co.  v.  Eastern 
Counties  Railway  Co.,  11  C.  B.  775  ;  Runyon  v.  Coster,  14  Pet. 
122 ;  New  York  Firemen  Ins.  Co.  v.  Sturges,  2  Cow.   664,   675 ; 
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Berlin  v.  JVew  Britain,  9  Conn.  180;  Maddox  v.  Gra7mm,  2 
Mete.  (Ky.)  72,  73.  And  where  the  act  of  incorporation  grants  a 
power,  the  mode  prescribed  by  the  statute  for  its  exercise  must 
be  strictly  pursued.  Pittsburgh  v.  Clark,  29  Penn.  St.  146 ; 
Bank  of  Augusta  v.  Marie,  13  Pet.  587  ;  Ruggles  v.  Collier,  43 
Mo.  353.  So  a  corporation  must  exercise  such  granted  powers 
in  a  reasonable  manner,  and  it  is  for  the  courts  to  judge  whether 
the  exercise  of  the  power  be  reasonable  or  not.  St.  Louis  v. 
Weber,  44  Mo.  547. 

A  charter  ought,  if  possible,  to  be  so  construed  that  no  part 
of  it  shall  be  inoperative,  nor  the  object  of  the  grant  defeated. 
Lebanon  v.  Olcotl,  1  N.  H.  343.  And  the  rule  that  corporations 
can  exercise  no  powers  not  delegated,  ought  not  to  be  extended 
so  far  as  to  unwisely  and  unnecessarily  cripple  and  restrain 
them  as  to  the  means  of  executing  the  powers  that  are  delegated. 
Clark  v.  Harrington,  11  Wis.  306. 

The  term,  ultra  vires,  is  used  to  designate  the  acts  of  corpora- 
tions beyond  the  scope  of  their  powers,  as  defined  by  their  char- 
ters or  acts  of  incorporation.  See  2  Bouv.  Diet.  620.  So, 
whether  with  strict  propriety  or  not,  the  term  is  also  used  in 
different  senses.  Thus,  an  act  is  said  to  be  ultra  vires  when  it 
is  not  within  the  scope  of  the  powers  of  the  corporation  to  per- 
form it  under  any  circumstances,  or  for  any  purpose.  An  act  is 
also,  sometimes,  said  to  be  ultra  vires  with  reference  to  the 
rights  of  certain  parties,  when  the  corporation  is  not  authorized 
to  perform  it  without  their  consent ;  and  it  may  also  be  ultra 
vires  with  reference  to  some  specific  purpose,  when  the  corpora- 
tion cannot  perform  it  for  that  purpose.  Miners^  Ditch  Co.  v. 
Zellerbaeh,  37  Cal.  543.  And  all  these  distinctions,  it  is  said, 
should  be  constantly  kept  in  mind  in  considering  a  question 
arising  out  of  dealings  with  a  corporation.  When  an  act  is  ultra 
vires  in  the  first  sense  mentioned,  it  is  generally,  if  not  always, 
void  in  toto,  and  the  corporation  may  avail  itself  of  the  plea. 
But  when  it  is  ultra  vires  in  the  second  or  third  sense,  the  right 
of  the  corporation  to  avail  itself  of  the  plea  will  depend  upon 
the  circumstances  of  the  case.  lb.  ;  and  see  Bissell  v.  Michigan 
Southern,  etc.,  R.  R.  Companies,  22  N".  Y.  (8  Smith)  258  ;  Van- 
dall  v.  South,  etc.,  Dock  Co.,  40  Cal.  83 ;  Toledo,  etc.,  R.  R.  Co. 
v.  Rodrigues,  47  111.  188 ;  Farmers'1  Bank  v.  Detroit,  etc.,  R.  Ra 
Co.,  17  Wis.  372 ;  Milnor  v.  New  York,  etc.,  R.  R.  Co.,  4  Daly, 
355 ;  S.  C.  affirmed,  53  N.  Y.  (8  Sick.)  363.  It  is  said  that  the 
doctrine  of  ultra  vires  has  been  carried  much  farther  in  England 


CORPORATIONS.  333 

than  the  courts  in  this  country  have  been  disposed  to  extend  it. 
See  Shrewsbury,  etc.,  Railway  Co.  v.  N.  W.  Railway  Co.,  6  H. 
L.  Cas.  113  ;  Crampton  v.  Varna  Railway  Co.,  L.  R.,  7  Ch.  562 ; 
Bast  Anglian  Railway  Co.  v.  Eastern  Counties  Railway  Co., 
1 1  C.  B.  775  ;  MacGregor  v.  Dover,  etc.,  Railway,  18  Q.  B.  618  ; 
but,  with  just  limitations,  the  principle  cannot  be  questioned, 
that  the  limitations  to  the  authority,  powers  and  liability  of  a 
corporation  are  to  be  found  in  the  act  creating  it.  And  it  no 
doubt  follows  that,  when  powers  are  conferred  and  defined 
by  statute,  every  one  dealing  with  the  corporation  is  presumed 
to  know  the  extent  of  those  powers.  Monument  National  Bank 
v.  Globe  Works,  101  Mass.  57;  S.  C,  3  Am.  Rep.  322.  But, 
when  the  transaction  is  not  the  exercise  of  a  power  not  con- 
ferred on  a  corporation,  but  the  abuse  of  a  general  power  in 
a  particular  instance,  the  abuse  not  being  known  to  the  other 
contracting  party,  the  doctrine  of  ultra  vires  does  not  apply. 
lb. ;  see  also  Farmers  and  Mechanics''  Bank  v.  Empire 
Stone  Dressing  Co.,  5  Bosw.  275;  S.  C,  10  Abb.  47;  Eastern 
Counties  Railway  Co.  v.  Hawkes,  5  H.  L.  Cas.  331,  373.  When 
a  contract  by  a  corporation  is  not  upon  its  face  necessarily 
beyond  the  scope  of  its  authority,  it  will,  in  the  absence  of 
proof,  be  presumed  to  be  valid.  Union  Water  Co.  v.  Murphy's 
Flat  Flume  Co.,  22  Cal.  620. 

There  would  seem  to  be  no  rule  or  principle  recognized,  at 
least  in  this  country,  by  which  an  act  creating  a  corporation  for 
certain  specific  objects,  or  to  carry  on  a  particular  trade  or  busi- 
ness, is  to  be  strictly  construed,  as  prohibitory  of  all  other  deal- 
ings or  transactions,  not  coming  within  the  exact  scope  of  those 
designated.  Toledo,  etc.,  R.  R.  Co.  v.  Rodrigues,  47  111.  188  ; 
Brown  v.  Winnissimmet  Co.,  11  Allen,  326,  334.  For,  although 
the  main  business  of  a  corporation  is  to  be  confined  to  that  class 
of  operations  which  properly  appertain  to  the  general  purposes 
for  which  its  charter  was  granted,  it  may,  nevertheless,  enter 
into  contracts,  and  engage  in  transactions  which  are  incidental 
or  auxiliary  to  its  main  business,  or  which  may  become  neces- 
sary in  the  care  and  management  of  the  property  which  it  is 
authorized  to  hold  under  the  act  by  which  it  was  created.  lb.  ; 
and  see  Strauss  v.  Eagle  Ins.  Co.,  5  Ohio  St.  59 ;  Buffett  v 
Troy  &  Boston  R.  R.  Co.,  40  N.  Y.  (Hand)  168 ;  Arnot  v.  Eru 
Railway  Co.,  5  Hun  (N.  Y.),  608,  610;  Downing  v.  Mount 
Washington  Road  Co.,  40  N.  H.  230  ;  City  Fire,  etc.,  Ins.  Co. 
v.  Carrugi,  41  Ga.  660.  For  example,  it  might  be  held  that  a  corpo- 
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ration  established  for  the  purpose  of  manufacturing  cotton  and 
woolen  cloth  could  not  properly  invest  all  its  capital  in  mill  powers 
and  privileges,  and  engage  exclusively  in  the  business  of  leasing 
them  to  others,  to  be  used  for  manufacturing  purposes,  or  that 
it  could  not  lawfully  confine  its  operations  to  the  making  of 
steam-engines  and  machines  for  sale.  But  no  one  could  doubt 
that  it  would  be  within  the  scope  of  its  powers  to  allow  another 
person  or  corporation,  for  a  reasonable  compensation,  to  draw 
surplus  water  from  its  mill  pond,  or  to  employ  that  portion  of 
its  steam  power  which  was  not  required  for  its  own  use.  Brown 
v.  Winnissimmet  Co.,  11  Allen,  326,  334.  So,  a  stage-coach 
company  or  a  street  railway  corporation  would  exceed  its  cor- 
porate powers  if  it  engaged  extensively  in  the  transportation  of 
passengers  and  merchandise  on  land  or  sea  by  steam ;  but  it 
would  be  acting  strictly  within  the  limits  of  its  capacity  if  it 
should  occasional^  let  a  horse  or  a  coach  or  car,  not  required 
for  its  own  immediate  purposes,  to  another  person  or  corpora- 
tion, or  should  enter  into  a  contract  for  the  employment  of  its 
horses  in  another  occupation  during  a  portion  of  the  year,  when 
the  business  of  the  corporation  did  not  require  their  use.  lb. 
And  see  further  illustrations  in  the  following  cases  :  Vandall  v. 
South,  etc.,  Dock  Co.,  40  Cal.  83;  South  Wales  Railway  Co.  v. 
Redmond,  10  C.  B.  (N.  S.)  675 ;  Colman  v.  Eastern  Counties 
Railway,  10  Beav.  1 ;  Pearce  v.  Madison,  etc.,  R.  R.  Co.,  21 
How.  441  ;  Waldo  v.  Chicago,  etc.,  R.  R.  Co.,  14  Wis.  575. 
Corporations  are  presumed  to  contract  within  their  powers ; 
and  general  words  used  in  a  corporate  contract  which  admit  a 
double  construction,  must  be  construed  consistently  with  the 
charter.  Morris,  etc.,  R.  R.  Co.  v.  Sussex  R.  R.  Co,  29  N.  J. 
(Eq.)  542. 

It  has  been  held  that  a  corporation  aggregate  has  not  the  legal 
capacity  to  take  an  oath.  Alabama,  etc.,  R.  R.  Co.  v.  Oaks,  37 
Ala.  694.  Nor  can  a  corporation  be  a  trustee  for  purposes 
foreign  to  its  institution  (Trustees  v.  Peaslee,  15  N.  H.  317) ;  nor 
can  it  exercise  the  power  of  creating  forfeitures,  unless  that 
right  be  expressly  granted.  Cotter  v.  Doty,  5#Ohio,  395.  And 
the  acts,  ultra  vires,  of  a  foreign  corporation,  which  is  (he 
creature  of  the  laws  of  two  different  States,  are  not  made  valid 
by  a  confirmatory  statute,  enacted  by  the  legislature  in  one  only 
of  such  States.  FisJc  v.  Chicago,  etc.,  R.  R.  Co.,  4  Abb.  (N.  S. 
N  Y.)  378;  S.  C,  53  Barb.  513;  36  How.  20.  But  although  a 
corporation  cannot,  as  a  general  rule,  be  trustee  in  a  matter  in 
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which  it  has  no  interest,  yet,  where  property  is  devised  to  a  cor- 
poration partly  for  its  own  use,  and  partly  in  trust  for  others, 
the  power  to  take  the  property  for  its  own  use  carries  with  it 
the  power  to  execute  the  trust  in  favor  of  others.  Matter  of 
Howe,  1  Paige,  214;  and  see  Wetmore  v.  Parker,  7  Lans.  121; 
S.  C.  affirmed,  52  N.  Y.  (7  Sick.)  450. 

When  the  principal  matter  is  within  the  power  of  the  corpora- 
tion, and  the  act  which  is  ultra  vires  is  merely  an  incident 
thereto,  the  former  may  be  upheld.  Thus,  the  bonds  of  a  rail- 
road company  are  not  rendered  void  in  consequence  of  being 
secured  by  a  mortgage,  which  the  company  may  have  had  no 
authority  to  execute.  Philadelphia  &  Sunbury  R.  R.  Co.  v. 
Lewis,  33  Penn.  St.  33 ;  and  see  Scott  v.  Colburn,  26  Beav.  276. 

The  plea  of  ultra  vires  should  not,  as  a  general  rule,  prevail, 
whether  interposed  for  or  against  a  corporation,  when  it  would 
not  advance  justice,  but  on  the  contrary  would  accomplish  a 
legal  wrong.  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  (18  Sick.) 
62,  69. 

As  against  the  minority,  a  majority  of  the  stockholders  or 
board  of  directors  of  a  corporation  cannot  legally  deviate  from 
the  undertaking  which  was  originally  contemplated  between  the 
parties.  Keen  v.  Johnson,  9  1ST.  J.  (Eq.)  401.  Thus,  a  majority 
of  the  stockholders  in  a  prosperous  corporation  have  no  right, 
contrary  to  the  wishes  of  the  minority,  to  sell  out  and  invest 
their  capital  in  other  enterprises.  lb. 

ARTICLE  III. 

CORPOEATE   LIABILITIES. 

Section  1.  Liability  upon  contract.  It  was  the  early  doctrine,  that 
the  action  of  assumpsit  could  not  be  sustained  against  a  corpo- 
ration, except  in  the  case  of  promissory  notes,  and  other  con- 
tracts sanctioned  by  special  legislative  provisions.  See  Ang.  & 
Am.  on  Corp.,  §  379 ;  Murray  v.  East  India  Co.,  5  B.  &  Aid.  204; 
5  East,  239  ;  Marine  Ins.  Co.  v.  Young,  1  Cranch,  332.  But, 
since  it  is  now  the  settled  law  that  corporations  may  act  by  parol 
in  this  country,  it  results  as  a  matter  of  course  that  assumpsit 
will  lie  against  a  corporation.  Hay  den  v.  Middlesex  Turnpike 
Co.,  10  Mass.  39  ;  Bank  of  Columbia  v.  Patterson,  7  Cranch, 
299  ;  Baptist  Church  v.  Mulford,  3  Halst.  (N.  J.)  182.  And 
promises  are  implied  against  corporations  in  the  same  cases  aa 
against  natural  persons.     Gasset  v.  Andover,  21  Vt,  343  ;  San 
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Antonio  v.  Lewis,  9  Tex.  69;  Haight  v.  Salder,  30  Barb.  218. 
And  it  is  held  to  make  no  difference  whether  the  agent  who 
enters  into  the  contract  on  behalf  of  the  corporation  was  ap- 
pointed under  seal  or  by  vote.  Bank  of  the  Metropolis  v.  Gutt 
sclilick,\±  Pet.  19;  and  see  Branin  v.  Conn.,  etc.,  R.  R.  Co.,  31 
Yt.  214  ;  Abby  v.  Billups,  35  Miss.  618.  But  a  corporation  can- 
not be  bound  by  an  implied  contract  where  it  has  no  power  to 
make  an  express  contract  to  the  same  effect  {New  York,  etc.,  R. 
R.  Co.  v.  New  York,  1  Hilt.  562 ;  see  San  Francisco  Gas  Co.  v. 
San  Francisco,  9  Cal.  453) ;  and  no  contract  can  arise  by  impli- 
cation between  the  State  and  a  corporation.  Erie,  etc.,  R.  R. 
Co.  v.  Casey,  26  Penn.  St.  287. 

The  general  rule  is,  that  corporations  are  bound  by  all  con- 
tracts, whether  express  or  implied,  whether  by  bond,  bill  of 
exchange,  or  negotiable  note,  entered  into  in  the  usual  and  neces- 
sary course  of  their  legitimate  business,  except  when  there  is  a 
statutory  prohibition.  Mc3fasters\\  Reed,  1  Grant's  Cas.  (Penn.) 
36.  And  although  there  may  be  a  defect  of  power  in  a  corpora- 
tion to  make  a  contract,  }^et  if  a  contract  made  by  it  is  not  in 
violation  of  the  charter  of  the  corporation,  or  of  any  statute 
prohibiting  it,  and  the  corporation  has  by  its  promise  induced  a 
party  relying  upon  such  promise  and  in  execution  of  the  con- 
tract, to  expend  money  and  perform  his  part  of  the  contract,  the 
corporation  is  liable  thereon.  State  Board  of  Agriculture  v. 
Citizens'1  Street  Railway  Co.,  47  Ind.  407.  So,  a  corporation  after 
changing  its  name  for  convenience,  but  continuing  in  the  same 
general  business  with  the  same  officers,  is  responsible  under  the 
new  name  for  all  its  previous  debts.  Dean  v.  La  Motte  Lead  Co., 
59  Mo.  223.  But  a  corporation  is  not  liable  for  the  debts  of  a  part- 
nership company  of  the  same  name,  which  were  incurred  before 
the  corporation  had  an  existence  {Georgia  Co.  v.  Castleberry, 
43  Ga.  187) ;  and  a  subsequent  promise  of  the  president  or  agent 
to  pay  such  debt,  to  be  valid,  must  be  in  writing,  and  it  must  be 
shown,  either  that  he  was  expressly  authorized,  or  that  the  cor- 
poration has  received  the  consideration.   lb. 

It  has  been  held  in  Massachusetts,  that  the  note  of  a  manu- 
facturing corporation  in  the  hands  of  a  holder  in  good  faith,  for 
value,  who  took  it  before  maturity  and  without  knowledge  that 
the  maker  had  not  received  full  consideration,  can  be  enforced 
against  the  corporation,  although  it  was  made  as  an  accommoda- 
tion note.  Monument  National  Bank  v.  Globe  Works,  101  Mass. 
57  ;  S.  C,  3  Am.  Rep.  :J22. 
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If  a  contract  be  made  with  a  corporation,  to  be  performed  in 
future,  the  contingency  of  existence  must  be  regarded  as  having 
been  in  view  as  between  man  and  man.  This  mk  is  taken  by 
both  parties.     Houston  v.  Jefferson  College,  63  Penn.  St.  428. 

§  2.  Liability  for  torts.  A  corporation  is  liable  to  the  same 
extent  and  under  the  same  circumstances  as  a  natural  person,  for 
the  consequences  of  its  wrongful  acts,  and  for  the  acts  and  negli- 
gence of  its  agents  while  engaged  as  such ;  and  it  will  be  held  to 
respond  in  a  civil  action,  at  the  suit  of  an  injured  party  for  every 
grade  and  description  of  forcible,  malicious,  or  negligent  tort  it 
commits,  however  foreign  to  its  nature  or  beyond  its  granted 
powers  the  wrongful  act  may  be.  N.  Y.  &  N.  II.  R.  R.  Co.  v. 
Schuyler,  34  N.  Y.  (7  Tiff.)  30;  3  Keyes,  363;  34  How.  302; 
Titus  v.  President,  etc.,  G.  W.  Turnpike  Road,  61  N.  Y.  (16 
Sick.)  237;  Smith  v.  Ralhbun,  66  Barb.  402,  407;  Brown  v. 
South  Kennebec  Ag.  Soc.  47  Me.  275  ;  Philadelphia,  etc.,  R.  R. 
Co.  v.  Quigly,  21  How.  209 ;  Chestnut  Hill  Turnpike  Co.  v.  R ut- 
ter, 4  Serg.  &  R.  6 ;  Tarborougli  v.  Bank  of  England,  16  East, 
6  ;  Indianapolis,  etc.,  Railway  Co.  v.  Anthony,  43  Ind.  183 ; 
Harlem  v.  Emmert,  41  111.  320 ;  Pittsburg,  etc.,  R.  R.  Co.  v. 
Slusser,  19  Ohio  St.  157 ;  Atlantic,  etc.,  R.  R.  Co.  v.  Dunn,  id. 
162;  Hutchinson  v.  Western,  etc.,  R.  R.  Co.,  6  Heisk.  (Tenn.) 
634.  Corporations,  as  well  as  individuals,  are  bound  so  to  use 
their  rights  as  not  to  injure  others.  Hooker  v.  New  Haven  & 
Northampton  Co.,  15  Conn.  321.  A  corporation  may  be  sued 
for  an  assault  and  battery  committed  by  their  servant  acting 
under  their  authority.  Moore  v.  Fitchhurg  R.  R.  Co.,  4  Gray, 
465;  Barnsden  v.  Boston,  etc.,  R.  R.,  104  Mass.  117;  S.  C,  6 
Am.  Rep.  200 ;  see  Brokaw  v.  New  Jersey,  etc.,  R.  R.  Co.,  32 
N.  J.  (Law)  328 ;  but  see  Childs  v.  Bank  of  Missouri,  17  Mo. 
213  ;  Orr  v.  Bank  of  the  United  States,  1  Ohio,  36  ;  ante,  vol.  1, 
287.  An  action  for  deceit  will  lie  against  a  corporation  for  the 
fraud  of  its  agent,  acting  within  the  scope  of  his  authority, 
where  the  corporation  takes  any  benefit  from  such  fraud. 
Mackay  v.  Colonial  Bank,  etc.,  L.  R.,  5  P.  C.  394;  30  L.  T.  (N. 
S.)  180  ;  43  L.  J.  P.  C.  31 ;  22  W.  R.  473.  So,  an  action  for 
malicious  prosecution  may  be  maintained  against  a  c<  rporation. 
Vance  v.  Erie  R.  R.  Co.,  32  N.  J.  (Law)  334 ;  Goodspeed  v. 
East  Haddam  Bank,  22  Conn.  530.  So,  a  private  corporation 
creating  a  nuisance  under  municipal  authorit}^  is  liable  to  an 
individual  for  the  damage  resulting  to  his  property.  Terre 
Haute  Gas  Co.  v.  Teel,  29  Ind.  131 ;  and  a  corporation  has  been 
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held  liable  for  false  imprisonment.  Gotf  v.  Great  Northern 
Railway ',  3  Ellis  &  El.  672.  A  corporation  aggregate  lias,  like- 
wise, the  capacity  to  compose  and  publish  a  libel ;  and,  by  rea- 
son thereof,  when  done,  becomes  liable  to  an  action  for  damages 
by  the  person  of  and  concerning  whom  the  words  are  composed 
and  published.  Maynard  v.  Firemen's  Fund  Ins.  Co.,  34  Cal. 
48;  47  id.  207;  Philadelphia,  etc.,  R.  R.  Co.  v.  Quigly,  21  How. 
202.  So,  if  the  officers  of  a  corporation  be  guilty  of  a  breach  of 
trust,  by  appropriations  of  its  funds  to  their  own  emolument,  or 
diverting  them  from  the  proper  objects  of  the  corporation,  a 
court  of  equity  will  interfere  to  check  the  abuse.  Attorney- 
General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  371  ;  and  see  Bayless  v. 
Orne,  1  Freem.  (Miss.)  Ch.  161 ;  Barksdale  v.  Finney,  14  Gratt. 
(Va.)  338. 

But  an  action  cannot  be  maintained  against  a  corporation  for 
injuries  willfully  and  intentionally  committed  by  its  servants,  and 
not  produced  in  the  course  of  their  regular  employment  as  ser- 
vants. Illinois  Cent.  R.  R.  Co.  v.  Downey,  18  111.  259 ;  see,  also, 
Baldwin  v.  New  York,  etc.,  Nav.  Co,  4  Daly  (N.  Y.),  314 ;  Isaacs 
v.  Third  At.  R.  R.  Co.,  47  N.  Y.  (2  Sick.)  122;  S.  C,  7  Am.  Rep.  418 ; 
87iea  v.  Sixth  Av.  R.  R.  Co.,  5  Daly,  221  ;  S.  C.  affirmed,  62  N. 
Y.  (17  Sick.)  180  ;  ante,  vol.  1,  288.  And  a  corporation  was  held 
not  to  be  liable  for  a  willful  trespass  of  a  person  employed  by 
it,  although  the  act  was  authorized  and  sanctioned  by  its  presi- 
dent and  general  agent.  Vanderbilt  v.  Richmond  Turnpike  Co., 
2  N.  Y.  (2  Comst.)  479. 

Trespass  on  the  case,  and  not  trespass  vi  et  armis,  is  held  the 
proper  action  to  be  brought  against  a  corporation  for  the  negli- 
gence of  the  servants.  Illinois  Cent.  R.  R.  Co.  v.  Reedy,  17  111. 
580.  A  corporation  may,  in  a  proper  case,  be  held  liable  in  an 
action  of  trespass  for  taking  goods,  trover,  or  an  action  on  the 
case  for  malfeasance,  or  for  non-feasance.  Wolf  v.  Boetcher,  64 
111.  316. 

§3.  May  he  indicted.  The  tendency  of  recent  decisions  in 
courts  of  the  highest  authority  has  been  to  extend  the  applica- 
tion of  all  legal  remedies  to  corporations,  and  assimilate  them, 
as  far  as  possible,  in  their  legal  duties  and  responsibilities,  to 
individuals.  They  cannot,  of  course,  be  indicted  for  offenses 
which  derive  their  criminality  from  evil  intention,  or  which  con- 
sist in  a  violation  of  those  social  duties  which  appertain  to  men 
and  subjects.  They  cannot  be  guilty  of  treason  or  felony,  of  per- 
jury, or  offenses  against  the  person.   See  ante,  305,  art.  1,  §  1.    But 
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beyond  this,  there  is  no  good  reason  for  their  exemption  from 
the  consequences  of  unlawful  and  wrongful  acts  committed  by 
their  agents  in  pursuance  of  authority  derived  from  them.  Cor- 
porations are,  therefore,  generally  regarded  as  indictable  for 
misfeasance,  as  well  as  for  nonfeasance,  in  respect  to  duties  of  a 
public  nature,  enjoined  by  the  legislature  for  the  benefit  of  the 
public.  Slate  v.  Vermont  Cent.  R.  R.  Co.,  27  Vt.  103  ;  Common- 
wealth v.  Proprietors  of  New  Bedford  Bridge,  2  Gray,  339  ; 
Phillips  v.  Commonwealth,  44  Penn.  St.  197  ;  State  v.  Morris 
and  Essex  R.  R.  Co.,  23  N.  J.  (Law)  360.  Thus,  it  is  settled  in 
Massachusetts,  that  the  obstruction  of  a  highway,  by  the  con- 
struction of  a  railroad  across  it  in  a  manner  not  authorized  by 
law,  is  a  nuisance,  and  that  the  proper  remedy  to  redress  such  a 
public  wrong  is  by  indictment  against  the  corporation.  Com- 
monwealth v.  Nashua,  etc.,  R.  R.  Co.,  2  Gray,  54;  Common 
wealth  v.  Vermont,  etc.,  R.  R.  Co.,  4  id.  22  ;  see  also  Railroad 
Company  v.  State,  3  Head  (Tenn.),  523.  In  England,  indictment 
is  the  usual  mode  of  redress  against  municipal  corporations  for 
their  failure  to  maintain  and  repair  bridges  or  highways  in  com- 
pliance with  a  prescriptive  duty,  or  a  statutory  command.  Rex 
v.  Mayor,  etc.,  14  East,  348  ;  Regina  v.  Railway  Co.,  9  Q.  B. 
315  ;  Mayor,  etc.,  of  Lyme  v.  Henley,  3  B.  &  Ad.  77  ;  S.  C,  2 
Clark  &  Fin.  331;  Regina  v.  Birmingham  Railway  Co.,  3  Q. 
B.  223. 

An  act  authorizing  a  corporation  to  build  a  dam  on  their  own 
land,  upon  and  across  a  river  which  is  a  highway,  merely  pro- 
tects them  from  indictment  for  a  nuisance  in  obstructing  a  river; 
but  if,  in  building  their  dam,  they  overflow  the  land  of  others, 
the  act  does  not  protect  them  from  liability  for  such  flowage. 
Eastman  v.  Amoskeag,  etc.,  Co.,  44  N.  H.  143. 

A  turnpike  road  company  is  liable  to  an  indictment  at  com- 
mon law  for  suffering  their  road  to  be  out  of  repair,  notwith- 
standing that  by  the  terms  of  the  charter  a  specific  penalty  is 
provided,  if  the  charter  contains  no  negative  words,  nor  any 
thing  from  which  it  can  be  inferred  that  the  legislature  intended 
to  take  away  the  common-law  remedy.  Susquehanna  Tump. 
Co.  v.  People,  15  Wend.  267;  see  also  Waterford,  etc.,  Tump. 
Co.  v.  People,  9  Barb.  161 ;  Syracuse  &  Tally  Plank  Road  Co. 
v.  People,  66  Barb.  25.  And,  where,  by  an  act  of  incorporation 
of  a  turnpike  road  and  bridge  company,  it  was  made  the  duty  of 
the  president  and  directors  to  keep  the  road  in  repair,  and  the 
neglect  to  do  so  was  declared  a  misdemeanor  in  the  president  and 


S40  CORPORATIONS. 

individual  directors  for  the  time  being,  it  was  held,  that  an  in 
dividual  director  might  be  indicted  for  such  neglect,  either  sep- 
arately or  jointly  with  his  co-directors,  and,  on  conviction,  might 
be  punished  separately  ;  and  this,  although  the  board  of  direct- 
ors consisted  of  seven  members,  and  the  concurrence  of  a  major- 
ity was  necessary  to  the  doing  of  a  corporate  act.  Kane  v.  The 
People,  8  Wend.  203 ;  affirming  S.  C,  3  id.  363. 


ARTICLE  IV. 

OFFICERS   AND   AGENTS  OF   CORPORATIONS. 

Section  1.  Election  of  officers.  The  election  of  directors,  and 
other  suitable  officers  or  agents,  for  the  government  of  the  affairs 
of  the  corporation,  and  the  conduct  of  its  business  through  the 
agency  of  such,  pertain  to  the  nature  and  condition  of  aggre- 
gate corporate  bodies,  without  being  expressly  conferred  by  the 
act  of  incorporation.  Hughes  v.  Parker,  20  N.  H.  58.  And  the 
power  of  electing  officers  must  be  exercised  by  the  body  at 
large,  unless  it  be  expressly  lodged  in  other  hands,  by  the 
charter  or  by  a  general  statute  {Commonwealth  v.  Bonsall,  3 
Whart.  560 ;  State  v.  Ancker,  2  Rich.  [S.  C]  244 ;  Common- 
wealth v.  Gill,  4  Whart.  228  ;  Brewster  v.  Hartley,  37  Cal.  15) ; 
or  the  corporation  at  large  may,  if  not  inconsistent  with  the 
charter,  make  a  by-law  creating  a  select  body,  to  whom  they  may 
delegate  the  power  of  election .  Ex  parte  Wilcocks,  7  Cow.  402 ; 
Anonymous,  12  Mod.  225 ;  Ang.  &  Am.  on  Corp.,  §  118  ;  and  see 
Commonwealth  v.  Woelper,  3  Serg.  &  R.  29 ;  Juicer  v.  Common- 
wealth, 20  Penn.  St.  484.  The  provisions  of  the  charter  as  to 
the  time  and  mode  of  election  must  be  strictly  observed.  See 
Brewster  v.  Hartley,  37  Cal.  15,  24.  A  particular  day,  styled 
the  "  charter  day,"  is  usually  fixed  so  as  to  secure  certainty  as 
to  time.  See  People  v.  Rwikle,  9  Johns.  147 ;  Rex  v.  Poole,  7 
Mod.  195.  If  the  usual  place  of  meeting  has  been  changed,  an 
election  of  an  officer  at  the  old  place  is  invalid.  Miller  v.  Eng- 
lish, 1  N.  J.  317 ;  Ang.  &  Am.  on  Corp.,  §  125.  But  where  the 
charter  does  not  fix  the  place  at  which  the  annual  election 
should  be  held,  the  board  of  managers  for  the  time  have  the 
right  to  fix  it  as  officers  de facto,  and  their  title  to  the  office  can- 
not be  disputed  after  their  term  of  office  has  expired.  Common- 
wealth v.  Smith,  45  Penn.  St.  59.  And  though  the  officers  of  a 
corporation  are  required  by  its  charter,  or  by  its  by-laws,  to  be 


CORPORATIONS.  341 

elected  yearly,  yet  they  may  continue  in  office  until  others  are 
duly  chosen.  Currie  v.  Medical  Assurance  Soc,  4  Hen.  &  M. 
(Va.)  315  ;  Phillips  v.  Wickham,  1  Paige,  595  ;  People  v.  Runkle, 
9  Johns.  147. 

Where  an  officer  of  a  corporation  is  required  to  be  chosen 
by  ballot,  and  the  record  of  his  election  does  not  specify  the 
mode,  the  legal  presumption  is,  that  he  was  chosen  by  ballot. 
Blanchard  v.  Dow,  32  Me.  557. 

As  to  corporate  elections  in  general,  see  ante,  322,  art.  2,  §  5. 

§  2.  Duties,  powers  and  liabilities  of  officers.  Persons,  who 
become  officers  and  directors  of  a  corporation,  place  themselves 
in  the  situation  of  trustees ;  and  the  relation  of  trustees  and  cestuis 
que  trust  is  thereby  created  between  them  and  the  stockholders. 
Butts  v.  Wood,  38  Barb.  181  ;  S.  C.  affirmed,  37  N.  Y.  (10  Tiff.) 
317  ;  Spofford  v.  Texas  Land  Co.,  50  How.  (N.  Y.)  522  ;  Bliss 
v.  Matteson,  45  N.  Y.  (6  Hand)  22  ;  York,  etc.,  Railway  Co.  v. 
Hudson,  19  Eng.  Law  &  Eq.  365  ;  Koehler  v.  Black  River,  etc., 
Co.,  2  Black  (U.  S.),  715.  All  acts  done  by  the  directors  officially 
should  be  for  the  interests  of  the  cestuis  que  trust.  Holding  a 
fiduciary  relation  they  cannot  be  permitted  to  acquire  interests 
adverse  to  such  relation.  lb.  ;  Jackson  v.  Ludeling,  21  Wall. 
616  ;  European,  etc.,  Railway  Co.  v.  Poor,  59  Me.  277  ;  Hoffman 
Steam  Coal  Co.  v.  Cumberland  Coal,  etc.,  Co.,  16  Md.  456.  It 
has  accordingly  been  held,  that  a  director  of  an  incorporated 
company  cannot  become  a  contractor  with  the  company-,  nor  can 
he  have  any  personal  or  pecuniary  interest  in  a  contract  between 
a  company  of  which  he  is  a  director  and  a  third  person.  Port 
v.  Russell,  36  Ind.  60 ;  S.  C,  10  Am.  Rep.  5,  12,  note ;  Cumber- 
land Coal  Co.  v.  Sherman,  30  Barb.  553.  A  director  of  a  corpo- 
ration may  lend  it  money  when  needed  for  its  benefit,  if  the 
transaction  is  open,  and  otherwise  free  from  blame ;  and  his  subse- 
quent purchase  of  its  property  at  a  fair  public  sale  by  a  trustee, 
under  a  deed  of  trust  executed  to  secure  the  payment  of  such 
money,  is  valid.  Twin-Lick  Oil  Co.  v.  Marbury,  1  Otto  (U.  S.),  587. 
If  the  president  of  a  corporation  advances  money  to  enable  it  to 
carry  on  its  business,  he  may  sue  for  and  recover  the  money.  Mer- 
rick v.  Peru  Coal  Co.,  61  111.  472.  In  a  recent  case  it  is  said  in  regard 
to  the  relation  which  directors  sustain  to  stockholders,  that  the 
former  are  not  technical  trustees,  but  are  rather  to  be  regarded 
as  mandataries.  And  that  while  responsible  to  the  stockholders 
for  breach  of  trust  or  losses  from  gross  negligence  in  not  preventing 
fraud,  they  are  not  liable  for  mistakes  of  judgment,  although  so 
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gross  as  to  appear  absurd,  if  honest,  and  within  the  scope  of 
their  powers.  Spering's  Appeal,  71  Penn.  St.  11 ;  S.  O,  10  Am. 
Rep.  684.  A  director  of  a  corporation  who  knowingly  issues  or 
sanctions  the  circulation  of  a  prospectus  containing  false  state- 
ments of  material  facts,  the  natural  tendency  of  which  is  to 
deceive  and  to  induce  the  public  to  purchase  the  corporate  stock, 
is  liable  for  the  damages  sustained  by  one  who,  relying  upon 
and  induced  by  the  statements,  makes  such  a  purchase.  Mor- 
gan v.  Skiddy,  62  N.  Y.  (17  Sick.)  319  ;  and  see  Central  R.  R. 
Co.  v.  Kish,  L.  R.,  2  Eng.  &  Ir.  App.  100. 

Officers  of  a  corporation  are  special  and  not  general  agents : 
consequently,  they  have  no  power  to  bind  the  corporation,  ex- 
cept within  the  limits  prescribed  by  the  charter  and  by-laws. 
Adriance  v.  Roome,  52  Barb.  399.  And  a  person  dealing  with 
an  officer  of  a  corporation,  whose  duties  are  regulated  by  the 
by-laws,  is  chargeable  with  notice  of  his  authority,  and  of  the 
limitations  and  restrictions  upon  it,  contained  in  the  act  of  incor- 
poration and  by-laws.  lb. ;  Dabney  v.  Stevens,  40  How.  (N.  Y.) 
341.  An  officer  and  member  of  a  corporation  is,  likewise,  from 
his  position  prima  facie  chargeable  with  knowledge  of  the  cus- 
toms and  usages  of  such  corporation  (Fraylor  v.  Sonora,  etc.,  17 
Cal.  594);  and  he  must  be  presumed  to  know  its  by-laws  which  were 
adopted  before  his  appointment,  and  is  bound  by  them  as  to  his 
tenure  of  office.  Hunter  v.  Sun  Mat.  Ins.  Co.,  26  La.  Ann.  13  ; 
and  see  Adams  v.  Mills,  60  N.  Y.  (15  Sick.)  533  ;  Van  Etten  v. 
Eaton,  19  Mich.  187.  The  board  of  trustees  of  a  corporation 
may  control  the  corporate  property  within  the  limit  which  the 
law  has  assigned  to  the  exercise  of  corporate  authority.  Wright 
v.  Oroville,  etc.,  Co.,  40  Cal.  20. 

§  3.  Agents,  how  appointed.  In  general,  a  corporation  aggre- 
gate can  act  or  contract  only  through  the  intervention  of  agents, 
who  receive  their  appointment  from  the  corporate  body  at  large, 
unless  the  power  of  appointment  is  legally  vested  in  some  par- 
ticular board  or  body  existing  within  the  corporation.  Co.  Litt. 
66  b;  Planters'  Bank  v.  Andrews,  8  Port.  (Ala.)  404;  M.  E. 
Church  v.  Sherman,  36  Wis.  404 ;  see  Haven  v .  W.  H.  Asy.  for 
the  Insane,  13  N.  H.  532  ;  Kitchen  v.  Cape  Girardeau,  etc.,  II. 
R.  Co.,  59  Mo.  514.  The  appointment  may  be  legally  made 
under  the  corporate  seal,  or  by  resolution,  or  vote  (Topping  v. 
Brickford,  4  Allen,  120 ;  Randall  v.  Van  Vechten,  19  Johns. 
65 ;  City  of  Detroit  v.  Jackson,  1  Dougl.  106),  whatever  may  be 
the  purpose  of  the  agency.    lb. ;   Stamford  Bank  v.  Benedict) 
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15  Conn.  445  ;  Garrison  v.  Combs,  7  J.  J.  Marsh.  (Ky.)  85 ;  Bank 
of  Columbia  v.  Patterson,  7  Cranch,  299  ;  Planters1  Bank  v. 
Rivingsvilk  Cotton  Co.,  10  Rich.  (S.  C.)  95  ;  Wolf  v.  Ooddard,  9 
Watts  (Perm.),  544.  And  the  ordinary  proof  of  the  appointment 
is  made  by  the  production  of  the  records  or  books  of  the  corpo- 
ration, containing  the  entry  or  resolution  of  appointment. 
Owings  v.  Speed,  5  Wheat.  424 ;  Methodist  Chapel  Corporation  v. 
Herrick,  25  Me.  354;  see  Topping  v.  Bickford,  4  Allen,  120; 
Narraganset  Bank  v.  Atlantic  Silk  Co.,  3  Mete.  (Mass.)  282.  The 
authority  of  agents  of  corporations  need  not  be  proved  by  the 
corporate  vote  or  seal.  Union  Manuf.  Co.  v.  Pitkin,  14  Conn. 
187.  And  the  entry  upon  the  records  of  a  corporation  of  the 
resolution  appointing  an  agent  is  not  essential  to  the  validity  of 
the  appointment,  unless  the  charter  or  by-laws  require  such 
entry  to  be  made.  Richardson  v.  St.  Joseph  Iron  Co.,  5  Blackf. 
(Ind.)  146  ;  Smiley  v.  Chattanooga,  6  Heisk.  (Tenn.)  604.  So 
the  authority  of  the  agent  may  be  inferred  from  the  adoption  or 
recognition  of  his  acts  by  the  corporation,  and  the  acts  so 
adopted  or  recognized  will  bind  the  corporation.  lb. ;  Perkins  v. 
Washington  Ins.  Co.,  4  Cow.  645;  Clark  v.  Pratt,  47  Me.  55; 
Badger  v.  Bank  of  Cumberland,  26  id.  428.  And  where  a  per- 
son is  employed  for  a  corporation  by  one  assuming  to  act  in  its 
behalf,  and  goes  on  and  renders  the  services  according  to  the 
agreement,  with  the  knowledge  of  its  officers,  and  without  notice 
that  the  contract  is  not  recognized  as  valid  and  binding,  such 
corporation  will  be  held  to  have  sanctioned  and  ratified  the  con- 
tract, and  will  be  compelled  to  pay  for  the  services  according  to 
the  agreement.  Fister  v.  La  Rue,  15  Barb.  323.  But  if  the 
contract  be  wholly  executory,  and  nothing  has  been  done  under 
it,  and  the  action  is  brought  to  recover  damages  merely  for  non- 
performance, it  is  for  the  plaintiff  to  show  a  legal  contract,  bind- 
ing upon  the  corporation.  lb. 

The  officers  of  a  corporation,  unless  prohibited  by  its  charter, 
may  confer  authority  upon  its  agent  to  draw  and  execute  bills 
of  exchange  on  behalf  of  the  corporation.  And  no  action  in 
writing  on  the  part  of  the  board  of  directors  is  necessary,  in 
order  to  vest  such  authority  in  the  agent.  Preston  v.  Missouri, 
etc.,  Co.,  51  Mo.  43.  And  it  is  held,  that  a  corporation  cannot 
evade  liability  on  negotiable  paper,  indorsed  with  their  name  by 
their  agent,  for  the  accommodation  of  a  third  person,  on  the 
ground  that  the  agent  had  no  authority  so  to  indorse  it,  where  it 
appears  that  the  agent  had   frequently  before   indorsed   their 
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paper,  and  procured  it  to  be  discounted  by  the  plaintiff,  and 
received  the  avails,  and  that  the  corporation  had  recognized  the 
validity  of  such  previous  transactions.  Bank  of  Auburn  v. 
Putnam,  1  Abb.  Ct.  App.  (N.  Y.)  80;  S.  C,  3  Keyes,  343;  see 
Percy  v.  Millanden,  3  La.  568. 

As  a  general  rule,  any  persons  may,  by  due  appointment,  be 
the  agents  of  corporations,  as  well  as  of  natural  persons.  See 
ante,  vol.  1,  214. 

§  4.  Powers  and  liabilities  of  agents.  An  agent  of  a  corpora- 
tion acting  within  the  scope  of  his  authority,  may  bind  his 
principal  in  the  same  way  as  if  he  were  the  agent  of  a  natural 
person,  unless  the  charter  expressly  provides  otherwise.  City  of 
Covington  v.  Covington,  etc.,  Bridge  Co.,  10  Bush  (Ky.),  69 ; 
Bank  of  Metropolis  v.  Guttschlick,  14  Pet.  19  ;  Chicago,  etc.,  R. 
R.  Co.  v.  James,  22  Wis.  194  ;  and  see  ante,  318,  art.  2,  §  3.  As  it 
regards  contracts,  the  powers  of  agents  are  necessarily  limited  to 
such  as  the  corporation  may  lawfully  make.  Downing  v.  Mount 
Washington,  etc.,  Co.,  40  N.  H.  230.  And  a  corporation  should 
not  be  prejudiced  by  the  unauthorized  representations  of  its 
agent,  if  there  be  no  actual  authority  nor  reasonable  presump- 
tion of  authority  to  the  agent  from  the  officers  of  the  corpora- 
tion authorized  to  manage  its  affairs.  Custar  v.  Titusville  Gas, 
etc.,  Co.,  63  Penn.  St.  381.  Persons  who  deal  with  corporations 
acting  under  a  charter  or  articles  of  association  duly  recorded, 
have  notice  of  such  limitations  of  the  powers  of  the  directors  or 
agents  as  appear  upon  the  face  of  such  charter  or  articles ;  and 
the  company  will  not  be  bound  by  acts  which  exceed  such 
authority.  Balfour  v.  Ernest,  5  C.  B.  (N.  S.)  601 ;  Clark  v.  Des 
Moines,  19  Iowa,  199,  215;  Marsh  v.  Fulton  County,  10  Wall. 
676 ;  Herzo  v.  San  Francisco,  33  Gal.  134,  148 ;  see  further, 
Gould  v.  Sterling,  23  N.  Y.  (9  Smith)  439,  464 ;  Baltimore  v. 
Eischback,  18  Md.  276;  Treadwell  v.  Hancock  County,  11  Ohio 
St.  183.  It  is,  however,  the  general  rule,  that  the  representa- 
tions, declarations  and  admissions  of  the  agent  of  a  corporation 
stand  on  the  same  footing  with  those  of  the  agent  of  an  individ- 
ual. Henderson  v.  Railroad  Co.,  17  Tex.  560.  And  the  rule 
that  a  corporation  may  be  bound  by  the  admissions  of  its  agents, 
has  been  applied  to  language  of  the  superintendent  of  a  street 
railway  company,  justifying  an  assault  by  one  of  its  drivers. 
Malecek  v.  Tower  Grove,  etc.,  Railway  Co.,  57  Mo.  17.  It  has 
likewise  been  held,  that  the  general  agent  of  a  corporation, 
clothed  with  certain  powers  by  the  charter,  or  by  the  lawful  act 
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of  the  corporation,  may  use  those  powers  for  an  unauthorized, 
or  even  a  prohibited  purpose,  in  his  dealings  with  an  innocent 
third  party,  and  yet  the  corporation  may  be  held  liable  for  his 
acts.  Madison,  etc.,  R.  R.  Co.  v.  Norwich  Saving  Society,  24 
Ind.  457 ;  Mechanics'  Bank  v.  New  York,  etc.,  R.  R.  Co.,  4  Duer 
(N.  Y.),  480 ;  but  see  S.  C.  reversed,  13  N.  Y.  {3  Kern.)  599.  So 
ir  general,  an  unauthorized  act  of  an  agent  of  a  corporation,  if 
subsequently  confirmed  by  the  corporation,  has  the  same  bind- 
ing effect  as  though  it  had  been  previously  authorized.  Planters'1 
Bank  v.  Sharp,  12  Miss.  75.  But  the  servant  of  a  corporation 
who  does  an  act  forbidden  by  law  is  responsible  for  it  in  his  own 
person  ;  and  the  corporation  is  not  presumed  to  have  given  him 
any  authority  to  do  such  an  act.  Commonwealth  v.  Ohio,  etc., 
R.  R.  Co.,  1  Grant's  (Penn.)  Cas.  320 ;  see  ante,  337,  art.  3,  §  2. 

ARTICLE   V. 

VISITATION   OF   COKPORATIONS. 

Section  1.  Who  is  visitor.  The  power  of  visitation,  strictly 
speaking,  is  applicable  only  to  ecclesiastical  and  eleemosynary 
corporations  ;  for  civil  corporations,  whether  public  or  private, 
are  visited  by  the  government  itself,  through  the  medium  of  the 
courts  of  justice.  See  2  Kent's  Com.  300;  Binney's  Case,  2 
Bland.  Ch.  (Md.)  141 ;  Commonwealth  v.  Delaware  Canal  Co., 
43  Penn.  St.  295.  To  eleemosynary  corporations,  which  include 
colleges,  schools  and  hospitals,  a  visitatorial  power  is  attached  as 
a  necessary  incident.  Phillips  v.  Bury,  1  Ld.  Raym.  5  ;  S.  C, 
2  T.  R.  346 ;  Dartmouth  College  v.  Woodward,  4  Wheat.  673 ; 
Nelson  v.  Gushing,  2  Cush.  530.  And  by  the  common  law  the 
visitor  of  all  eleemosynary  corporations  is  the  founder  or  his 
heirs,  unless  he  has  given  the  power  of  visitation  to  some  other 
person  or  body,  which  is  generally  the  case.  lb. ;  Murdock  v. 
Phillips  Academy,  7  Pick.  304,  322.  And  where  trustees  or 
governors  are  appointed  by  charter,  according  to  the  will  of  the 
founder,  to  manage  the  charity,  the  visitatorial  power  is  deemed 
to  belong  to  them  in  their  corporate  capacity.  Dartmouth  Col- 
lege v.  Woodward,  4  Wheat.  674;  Sanderson  v.  White,  18  Pick. 
338;  Allen  v.  McKean,  1  Sumn.  276. 

The  acceptance  by  a  voluntary  society  of  a  charter  granted  by 
the  legislative  power  subjects  it  to  the  supervision  of  the  proper 
legal  authorities  having  jurisdiction  in  such  cases.  State  v 
Georgia  Medical  College,  38  Ga.  608;  S.  C,  1  Withrow's  Corp 
Cas.  328. 
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§  2.  Yisitatorial  power,  how  exercised.  To  the  visitor,  prop 
erly  constituted  such,  belongs  the  right  and  power  of  inspecting 
the  affairs  of  the  corporation,  and  superintending  all  officers 
who  have  the  management  of  them.  And  this  power  is  to  be 
exercised  according  to  such  regulations  and  restrictions  as  are 
prescribed  by  the  founder  in  the  statutes  which  he  ordains,  without 
any  control  or  revision  of  any  other  person  or  body.  Murdoch  v. 
Phillips  Academy,  7  Pick.  303.  In  this  country  the  visitatorial 
power  over  colleges,  academies  and  schools,  together  with  all 
other  powers  and  rights  belonging  to  them,  are  usually  vested 
in  boards  of  curators,  or  trustees,  established  by  the  charter 
creating  the  corporation,  who  must  be  governed  by  the  provis- 
ions of  the  charter,  as  embodying  the  statutes  of  the  founder. 
The  power  of  these  boards,  though  extensive,  is  not  absolute. 
They  are  the  creatures  of  the  charter,  or,  rather,  of  the  will  of 
the  founder,  as  embodied  in  it,  and  they  must  pursue  the  course 
therein  marked  out.  lb. ;  State  v.  Adams,  44  Mo.  570.  They 
may  amend  and  repeal  the  by-laws  and  ordinances  of  the  corpo- 
ration, remove  its  officers,  correct  abuses,  and  generally  superin- 
tend the  management  of  the  trust.  Phillips  v.  Bury,  2  T.  R. 
353  ;  Bracken  v.  William  and  Mary  College,  3  Call  (Va.),  573;  2 
Kent's  Com.  302;  Allen  v.  McKean,  1  Sumn.  276  ;  In  re  Christ 
Church,  L.  R.,  1  Ch.  App.  526.  But  their  authority  does  not  extend 
so  far  as  to  enable  them  to  accept,  on  behalf  of  the  corporation, 
any  and  all  amendments  of  the  charter,  which  the  legislature 
may  prescribe.  Amendments  found  necessary  to  adapt  the  man- 
agement of  the  corporate  affairs  to  altered  conditions,  and 
enabling  the  corporation  to  attain  the  general  objects  of  the 
founder  by  more  appropriate  means,  may  be  sustained,  when 
enacted  by  the  legislature,  and  accepted  by  the  trustees.  But 
it  is  not  competent  to  the  trustees  to  accept  amendments  which 
change  the  character  and  purpose  of  the  foundation,  and  divert 
the  property  from  the  uses  which  the  giver  designed.  State  v. 
Adams,  44  Mo.  570. 

It  may  be  observed,  in  this  connection,  that  when  a  general 
visitatorial  power  is  provided  by  the  founder  of  an  eleemosynary 
corporation  and  foundation  for  charity,  no  court  of  either  law 
or  equity  will  interfere  to  control  or  direct  the  ordinary  exercise 
of  such  visitatorial  power  subject  to  the  limitation  only,  that  when 
the  visitors,  in  the  exercise  of  their  power,  act  contrary  to  law 
in  a  matter  amounting  in  effect  to  a  breach  of  trust,  then  a  court 
of  equity,  under  their  ordinary  jurisdiction,  will  interpose,  as 
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the  representative  of  the  public,  to  prevent  and  restrain  such 
breach  of  trust,  and  even,  if  need  be,  to  remove  a  trustee  and 
substitute  another.  Nelson  v.  Gushing,  2  Cush.  519 ;  and  see 
Attorney -General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  384,  390 ; 
Attorney -General  v.  Garrison,  101  Mass.  223 ;  Attorney -General 
v.  Tudor  Ice  Co.,  104  id.  239  ;  S.  C,  6  Am.  Rep.  227  ;  Daugars 
x.  Rivaz,  28  Beav.  233. 

The  mode  in  which  courts  exercise  their  common-law  jurisdic- 
tion over  civil  corporations,  public  or  private,  is  by  writ  of  man- 
damus, and  by  information  in  the  nature  of  quo  warranto. 
Commonwealth  v.  Delaware,  etc.,  Canal  Co.,  43  Penn.  St.  295  ;  2 
Kent's  Com.  304  ;  and  see  title  Municipal  Corporations. 

ARTICLE  VI. 

DISSOLUTION"   OF  CORPORATIONS. 

Section  1.  Grounds  and  modes  of  dissolution.  In  England,  a 
corporation  may  be  dissolved,  1.  By  act  of  parliament.  2.  By 
the  natural  death  of  all  its  members,  in  case  of  an  aggregate  cor- 
poration. 3.  By  the  total  loss  of  one  or  more  of  its  integral 
parts  without  the  power  of  renewal.  4.  By  the  surrender  of  its 
franchises  to  the  crown.  5.  By  forfeiture  of  its  charter,  through 
negligence  or  abuse  of  its  franchises.  1  Broom  &  Had.  Com. 
(Wait's  ed.)  412.  In  this  country,  the  dissolution  of  a  private 
corporation  may  take  place,  1.  By  statute,  where  a  power  is  re- 
served for  that  purpose  in  the  statute  or  charter  creating  the 
corporation.  2.  By  a  surrender  of  the  charter,  which  is  accepted. 
3.  By  a  loss  of  all  its  members,  or  of  an  integral  part,  so  that 
the  exercise  of  corporate  functions  cannot  be  restored.  4.  By 
forfeiture,  for  non-user  or  misuser,  which  must  be  declared  by  the 
judgment  of  a  court  of  law.  Penobscot  Boom  Corp.  v.  Lamson, 
16  Me.  224 ;  Hodsdon  v.  Copeland,  id.  314  ;  Revere  v.  Boston 
Copper  Co.,  15  Pick.  351 ;  Canal  Co.  v.  Railroad  Co.,  4  Gill  &  J. 
(Md.)  1  ;  La  Grange,  etc.,  R.  R.  Co.  v.  Rainey,  7  Cold.  (Tenn.) 
420 ;  New  York  Marbled  Iron  Works  v.  Smith,  4  Duer,  362. 
Any  particular  member  of  a  corporation  may  be  disfranchised, 
or  may  lose  his  place  in  the  corporation,  by  acting  contrary  to 
the  laws  of  the  society,  or  the  law  of  the  land  ;  or  he  may  resign 
by  his  own  voluntary  act.  See  ante,  330,  art.  2,  §  7.  But  the  resig- 
nation cf  all  the  officers  of  a  corporation,  and  an  omission  tc 
elect  others,  will  not  render  the  corporation  extinct.  Muscatint 
Turn  Yereln  v.  Funk,  18  Iowa,  468;  Hearts  v.  KUUngioorth, 
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Manuf.  Co.,  20  Conn.  447,  458.  And  no  loss  of  members  de- 
stroys a  corporation,  so  long  as  a  sufficient  number  remain  to 
continue  the  succession  and  fill  up  vacancies.  State  v.  Trustees 
of  Vincennes  University,  5  Ind.  77  ;  and  see  Curien  v.  Santini, 
16  La.  Ann.  27.  Nor  can  a  corporation  dissolve  itself,  by  a  mere 
corporate  act,  or  by  the  vote  of  a  majority  of  its  members,  so  as 
to  escape  its  responsibilities  or  liabilities.  Town  v.  Bank  of 
River  Raisin,  2  Dougl.  (Mich.)  530 ;  Kincaid  v.  Dwindle,  59 
N.  Y.  (14  Sick.)  548 ;  Lake  Ontario  Nat.  Bank  v.  Onondaga 
County  Bank,  7  Hun,  549  ;  Porttand  Dry  Dock,  etc.,  Co.  v. 
Portland,  12  B.  Monr.  (Ky.)  77  ;  New  Orleans  R.  R.  Co.  v. 
Harris,  27  Miss.  517  ;  but  see  contra,  McCurdy  v.  Myers,  44 
Penn.  St.  535. 

A  sale  by  a  corporation  of  its  property  in  good  faith,  and  for 
a  valuable  consideration,  does  not  amount  to  a  dissolution  of  the 
corporation.  Hill  v.  Fogg,  41  Mo.  563.  So  a  railroad  corpora- 
tion is  not  dissolved  by  the  sale  of  its  road.  State  v.  Rives,  5 
Ired.  297.  A  corporation  is  not  dissolved  by  non-user  or  assign- 
ment of  its  franchises,  unless  all  its  corporate  property  has  been 
appropriated  to  the  payment  of  its  debts.  Marr  v.  Bank  of 
West  Tenn.  4  Coldw.  471. 

Nor  is  a  corporation  dissolved  by  merely  ceasing  to  exercise 
its  powers.  Rollins  v.  Clay,  33  Me.  132  ;  see  Newton  Manuf.  Co. 
v.  White,  42  Ga.  142  ;  Abbott  v.  Am.  Hard  Rubber  Co.,  33  Barb. 
578  ;  S.  C,  21  How.  193 ;  Gary  v.  Schoharie  Valley  Machine 
Co.,  2  Hun,  110 ;  S.  C.  fully,  4  N.  Y.  S.  C.  (T.  &  C.)  285  ;  Allen 
v.  New  Jersey  Southern  R.  R.  Co.,  49  How.  14 ;  Wilson  v.  Pro- 
prietors of  Central  Bridge,  9  R.  I.  590.  And  a  corporation  is 
not  dissolved  by  the  destruction  of  an  integral  part  thereof,  if  the 
remaining  portion  has  power  to  restore  or  renew  the  defective 
part.  Smith  v.  Smith,  3  Desau.  (S.  C.)  557.  A  corporation  does 
not  forfeit  its  franchises  merely  because  a  single  individual  pur- 
chases and  owns  the  entire  stock  and  franchises.  Newton 
Manuf.  Co.  v.  White,  42  Ga.  148.  A  corporation  may,  however, 
be  dissolved  for  a  breach  of  trust ;  but  not  until  it  has  been  called 
upon  to  answer.  Slee  v.  Bloom,  5  Johns.  Ch.  366,  380  ;  Terrett 
v.  Taylor,  9  Cranch,  43,  51 ;  The  City  of  London  v.  Vanacre, 
12  Mod.  271 ;  Towar  v.  Hale,  46  Barb.  361.  If  the  trustees  of  a 
corporation  instituted  for  benevolent  purposes,  agree  to  pay  to 
an  individual  whatever  amount  he  should  procure  to  be  appro- 
priated thereto  by  the  legislature,  in  excess  of  a  specified  sum ; 
and  if,  after  such  appropriation  is  procured,  the  trustees  pay  to 
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him  such  excess,  it  is  such  an  abuse  of  the  powers  of  the  corpo- 
ration as  to  furnish  cause  for  its  dissolution.  People  v.  Dis- 
pensary and  Hospital  So.,  etc.,  7  Lans.  304.  Where  a  corpora- 
tion forfeits  its  charter  by  a  misuser  of  its  franchises  or  by  a  breach 
of  the  duties  enjoined  upon  it,  as  conditions  of  its  creation  and 
continuance,  mere  subsequent  good  behavior  in  such  respects 
will  not  legally  atone  for  such  a  cause  of  forfeiture.  Nothing 
but  the  waiver  of  the  sovereign  power  will  release  a  corporation 
from  the  consequences  of  such  acts.  People  v.  Fishkill,  etc., 
Plank-road  Co.,  27  Barb.  445 ;  and  see  People  v.  Kingston 
Tump.  Co.,  23  Wend.  193;  State  v.  Mississippi  etc.,  R.  E.  Co., 
20  Ark.  495.  But  the  acts  and  omissions  which  are  claimed  to 
be  ground  of  forfeiture  of  the  charter  of  a  corporation  must  be 
willful,  and  not  the  result  of  mere  accident  or  mistake.  State  v. 
Merchants'  Ins.  &  Trust  Co.,  8  Humph.  (Tenn.)  235 ;  State  v. 
Pawtuxet  Tump.  Co.,  8  R.  I.  182;  State  v.  Royalton  Tump. 
Co.,  11  Vt.  431. 

A  corporation,  by  its  very  terms  and  nature  of  its  political 
existence,  is  subject  to  a  dissolution  by  a  surrender  of  its  corpo- 
rate franchises,  and  by  a  forfeiture  of  them  for  willful  misuser 
and  non-user.      Wash,  and  Bait.  Tump.  Road  Co.,  19  Md.  239  ; 
State  v.  Tombeckbee  Bank,  2  Stew.  (Ala.)  30.     The  forfeiture  can- 
not be  taken  advantage  of  collaterally  by  individuals,  but  must 
be  established  by  proceedings  on  behalf  of  the  State  for  that 
purpose.   Slate  v.  Fourth  New  Hampshire  Tump.,  15  N.  H.  162 
Pearce  v.  Olney,  20  Conn.  544 ;  Dyer  v.  Walker,  40  Penn.  St.  157 
Heard  v.  Talbot,  7  Gray,  120;  Johnson  v.  Bently,  16  Ohio,  97 
Bank  of  Mo.  v.  Merchants'  Bank,  10  Mo.  123 ;  Miners'  Ditch 
Co.  v.  Zellerman,  36  Cal.  543  ;  Union  Branch  R.  R.  Co.  v.  East 
Tenn.  &  Ga.  R.  R.  Co.,  14  Ga.  327. 

The  common  law  recognizes  two  modes  of  enforcing  the  for- 
feiture of  a  charter  for  default  or  abuse  of  power.  One  mode  is 
by  scire  facias,  which  is  the  proper  process  where  there  is  a 
legal  existing  body,  capable  of  acting,  but  who  have  been  guilty 
of  an  abuse  of  the  power  intrusted  to  them.  The  other  mode 
is  by  information  in  the  nature  of  a  quo  warranto,  which  is 
necessary  where  there  is  a  body  coporate  de  facto,  who  take 
upon  themselves  to  act  as  a  body  corporate,  but  from  some  de- 
fect in  their  constitution,  they  cannot  legally  exercise  the  powers 
they  affect  to  use.  Rex  v.  Pasmore,  3  Term.  R.  199,  244  ;  Common- 
wealth v.  United  States  Bank,  2  Ashm.  (Penn.)  349 ;  Turnpike 
Co.  v.  The  State,  3  Wall.  210;  Commonwealth  Union  Ins.  Co., 
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5  Mass.  230  ;  Centre  &  K.  T  Road  v.  McConaby,  16  Serg.  &  R 
140 ;  and  see  Arthur  v.  Commercial,  etc.,  Bank,  17  Miss.  394. 
In  the  absence  of  a  statute  conferring  jurisdiction  upon  a  court 
of  equity,  the  question  whether  or  not  a  corporation  has  violated 
its  charter,  or  forfeited  its  franchise,  is  one  for  the  sole  determi- 
nation of  a  court  of  law.  General  equity  powers  do  not  extend 
to  this  question.  Doyle  v.  Peerless,  etc.,  Co.,  44  Barb.  239  ; 
State  v.  Merchants''  Ins.,  etc.,  Co.,  8  Humph.  (Tenn.)  235  ;  Presi- 
dent, etc.  v.  Trenton  Bridge  Co.,  13  N.  J.  Eq.  46  ;  see  Folger  v. 
Col.  Ins.  Co.,  98  Mass.  267;  State  v.  Southern  Pac.  R.  R.  Co., 
24  Tex.  80. 

§  2.  Effect  of  dissolution.  It  is  the  strict  doctrine  of  the  com- 
mon law  that,  upon  the  dissolution  or  civil  death  of  a  corpora- 
tion, the  title  to  real  estate  held  by  it  reverts  back  to  the  original 
grantor  and  his  heirs,  unless  there  is  some  provision  in  the  char- 
ter, or  some  other  statutory  provision  to  avert  that  consequence. 
Colchester  v.  Seaber,  3  Burr.  1868 ;  State  v.  New  Boston,  UN. 
H.  407 ;  Bingham  v.  Weiderwax,  1  N.  Y.  (1  Comst.)  509.  All 
the  personal  estate  of  the  corporation,  in  England,  vests  in  the 
crown  ;  and,  in  this  country,  it  vests  in  the  people  or  state,  as 
succeeding  to  this  right  and  prerogative  of  the  crown  at  common 
law.  Co.  Litt.  13,  b ;  Fox  v.  Horah,  1  Ired.  (N.  C.)  Eq.  358  ; 
State  Bank  v.  The  State,  1  Blackf.  (Ind.)  267  ;  Erie  R.  R.  Co.  v 
Casey,  26  Penn.  St.  287.  Debts  due  to  and  from  the  corporation 
are  totally  extinguished  ;  and  neither  the  members,  nor  the 
directors  or  trustees  of  the  corporation,  can  recover  those  debts, 
or  be  charged  with  them,  in  their  natural  capacity.  Edmunds 
v.  Brown,  1  Lev.  237  ;  Port  Gibson  v.  Moore,  21  Miss.  157 ; 
White  v.  Campbell,  5  Humph.  (Tenn.)  38;  2  Kent's  Com.  307; 
Miami  Exporting  Co.  v.  Gano,  13  Ohio,  269.  Therefore,  all 
suits  pending  for  or  against  the  corporation  abate  upon  its  dis- 
solution. Saltmarsh  v.  Planters'  Bank,  17  Ala.  761  ;  Merrill  v. 
Suffolk  Bank,  31  Me.  17,  57  ;  Carey  v.  Giles,  10  Ga.  9  ;  Bank  of 
Galliapolis  v.  Trimble,  6  B.  Monr.  (Ky.)  599.  But  a  union  or 
consolidation  of  a  corporation  with  others,  under  a  law  continu- 
ing all  its  liabilities,  is  not  such  a  dissolution  of  the  corporation 
as  will  abate  an  action  commenced  before  the  consolidation  was 
effected.  Baltimore,  etc.,  R.  R.  Co.  v.  Musselman,  2  Grant's 
(Penn.)  Cas.  348 ;  East  Tenn.R.  R.  Co.  v.  Evans,  6  Heisk.  (Tenn.) 
607;  and  see  Booth  v.  Bunce,  33  N.  Y.  (6  Tiff.)  139.  So,  as  it 
regards  the  effect  of  a  dissolution  of  a  corporation  upon  rights 
of  action,  the  common  law  rule  is  usually  modified  by  the  char- 
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ter  or  by  statute.  Thus,  in  Alabama,  the  dissolution  of  a  corpora- 
tion does  not  affect  its  right  to  sue  and  be  sued  until  the  lapse  of 
five  years  after  such  dissolution.  Tuskaloosa,  etc.,  Asso.  v. 
Green,  48  Ala.  346 ;  and  see  Blake  v.  Portsmouth,  etc.,  R.  R. 
Co.,  39  N.  H.  435;  Mich.  Stale  Bank  v.  Gardner,  15  Gray,  362 ; 
Stetson  v.  City  Bank,  12  Ohio  St.  577 ;  Ferguson  v.  Miners,  etc., 
Bank,  3  Sneed  (Term.),  609  ;  Mariners'  Bank  v.  Sewall,  50  Me. 
220.  And  the  rule  of  the  common  law,  in  relation  to  the  effect 
of  dissolution  upon  the  property  and  debts  of  a  corporation, 
has  in  fact  become  obsolete.  The  rule  has  never  been  applied, 
in  England,  to  insolvent  or  dissolved  moneyed  corporations ; 
and,  in  this  country,  its  operation  has  been  arrested  by  the  enact- 
ment of  statutory  provisions,  either  general  or  special.  See 
Wood  v.  Bummer,  3  Mason,  309  ;  Reed  v.  Frankfort  Bank,  23 
Me.  318 ;  Nemtt  v.  Bank  of  Fort  Gibson,  6  Sra.  &  M.  (Miss.) 
513  ;  White  v.  Campbell,  5  Humph.  (Tenn.)  38  ;  Towar  v.  Hale, 
46  Barb.  361;  Heath  v.  Barmore,  50  N.  Y.  (5  Sick.)  302  ;  Bank  of 
Salem  v.  Caldwell,  16  Ind.  469  ;  Lum  v.  Robertson,  6  Wall.  277. 

The  general  rule  is  well  settled,  that  grounds  of  forfeiture  or 
dissolution  of  a  corporation  cannot  be  taken  advantage  of  in  a 
collateral  proceeding.  Webb  v.  Moler,  8  Ohio,  552  ;  Dyer  v. 
Walker,  40  Penn.  St.  157 ;  Crump  v.  U  S.  Mining  Co.,  7  Gratt. 
(Ya.)  352  ;  Duke  v.  Cahawba  Nati.  Co.,  16  Ala.  372  ;  Heard  v. 
Talbot,  7  Gray,  113.  But  a  defense  to  an  action  by  a  company, 
that  it  had  never  been  incorporated,  was  held  good  in  Gillespie 
v.  Fort  Wayne  &  S.  R.  R.  Co.,  17  Ind.  243;  Unity  Ins.  Co.  v. 
Cram,  43  N.  H.  636.  And,  in  an  action  against  a  corporation,  a 
defense  that  it  had  never  complied  with  the  conditions  precedent 
required  by  the  general  act  of  incorporation,  was  held  good. 
XJtley  v.  Union  Tool  Co.,  11  Gray,  139;  but  see  Holmes  v.  Gilli- 
land,  41  Barb.  568.  Though  it  is  otherwise  of  a  defense  of  de- 
fective organization  under  a  special  act  of  incorporation,  when 
followed  by  an  assumption  of  the  corporate  powers.  Walworth 
v.  Brackett,  98  Mass.  98 ;  Newcomb  v.  Reed,  12  Allen,  362 ; 
Wright  v.  Shelby  R.  R.  Co.,  16  B.  Monr.  (Ky.)  4. 

§  3.  Revival  of  a  corporation.     After  the  dissolution  of  a  cor- 
poration, in  England,  it  may  be  revived  by  the  king,  or  he  may 
create  a  new  one  in  its  place.    Newling  v.  Francis,  3  Term  R.  189, 
197 ;  Rex  v.  Grey,  8  Mod.  361 ;  Rex  v.  Pasmore,  3  Term  R. 
If  the  old  one  be  revived,  all  its  rights  and  responsibiliti. 
revived  with  it;  but  a  newly-created  corporation  cannol 
jected  to  the  liabilities,  nor  can  it  possess  the  rights  of  the  old. 
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Colchester  v.  Sealer,  3  Burr.  1866  ;  Ang.  &  Am.  on  Corp.,  §  780 
So,  in  this  country,  if  the  charter  of  a  corporation  expire,  it  may 
be  revived,  in  all  its  original  force,  by  a  subsequent  statute. 
Lincoln,  etc.,  Bank  v.  Richardson,  1  Me.  79 ;  see  Union  Bank 
of  Maryland  v.  Ridgely,  1  Har.  &  Gill  (Md.),  399 ;  Exeter  Bank 
v.  Rogers,  7  N.  H.  21  ;  Frankfort  Bank  v.  Johnson,  23  Me.  322  ; 
Union  Canal  Co.  v.  Young,  1  Whart.  (Penn.)  410.  But  it  is 
sometimes  a  question  of  great  practical  importance  to  ascertain 
whether  a  charter  creates  a  new  corporation,  or  merely  continues 
the  existence  of  an  old  one  ;  and  to  determine  this,  it  is  said  that 
we  must  look  to  the  terms  of  the  charter,  and  give  them  a  con- 
struction consistent  with  the  legislative  intent  and  the  intent  of 
the  corporators.  Bellows  v.  Hallowell  Bank,  2  Mason  (C.  C), 
43,  44  ;  Wyman  v.  Hallowell  Bank,  1 4  Mass.  58  ;  see  Goulding 
v.  Clark,  34  N.  H.  148  ;  People  v.  Marshall,  1  Gilm.  (111.)  672. 
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CHAPTER  XLVII. 

COVENANT,  ACTION  OF. 

TITLE  I. 

OF  THE  ACTION  IN  GENERAL. 

ARTICLE  I. 

NATUKE   OF   THE   ACTION. 

Section  1.  In  general.  Covenant  is  one  of  the  common-law  forms 
of  action  ex  contractu,  instituted  for  the  recovery  of  damages 
for  the  breach  of  a  covenant  or  contract  in  writing  and  under 
seal.  Stickney  v.  Stickney,  21  N.  H.  61,  68  ;  Moore  v.  Jones,  2 
Ld.  Raym.  1536  ;  BasseW s  Ex.r  v.  Jordan,  1  Stew.  (Ala.)  579  ; 
Dams  v.  Judd,  6  Wis.  85 ;  Vicary  v.  Moore,  2  Watts  (Penn.), 
451;  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  (9  Sick.)  40.  It  lies  as 
well  upon  deeds-poll  (see  post,  356,  art.  3,  §  1),  as  upon  indentures 
(Com.  Dig.,  Covenant,  A.  1) ;  and  upon  covenants  which  can  be 
implied  from  the  terms  of  the  deed,  as  well  as  upon  express  cov- 
enants [Easterby  v.  Sampson,  9  Barn.  &  C.  505  ;  Bober  v.  Harris, 
9  Ad.  &  El.  532  ;  S.  C,  1  P.  &  D.  300 ;  Lowering  v.  Lowering,  13 
N.  H.  513  ;  Grannis  v.  Clark,  8  Cow.  36)  ;  and  whether  the 
covenant  be  for  the  performance  of  something  in  futuro,  or  that 
something  has  been  done.  Adams  v.  Gibney,  6  Bing.  666  ;  1 
Chit.  Plead.  129.  But  it  is  laid  down  as  a  general  rule,  that 
covenant  will  not  lie  upon  a  contract  in  pro3se?iti,  as  on  a  cove- 
nant to  stand  seized.  lb.;  and  see  Com.  Dig.,  Covenant,  A.  1  ; 
Sharington  v.  Stotton,  Plowd.  308.  There  are,  however,  excep- 
tions to  this  rule,  and  the  action  may  be  maintained  on  a  cove- 
nant that  the  covenantor  is  seized  and  has  good  title.  Kingdom 
v.  Noltle,  5  Maule  &  Selw.  53  ;  Browning  v.  Wright,  2  Bos.  &  P. 
13  ;  2  Saund.  181  b. 

By  special  custom  in  London  and  Bristol,  covenant  lies,  al- 
though the  contract  be  not  under  seal.  Com.  Dig.,  London,  N, 
1;  Wade  v.  Bomboe,  1  Leon.  2.  So,  an  early  statute  in  Kentucky- 
provides,  that  all  writings  thereafter  executed  without  seal,  stip- 
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ulating  for  the  payment  of  money  or  property,  or  for  the  per- 
formance of  any  other  act,  duty  or  duties,  shall  be  placed  upon 
the  same  footing  with  sealed  writings  containing  the  like  stipula- 
tions, and  to  all  intents  and  purposes  shall  have  the  same  force 
and  effect,  and  the  same  species  of  action  may  be  founded  on 
them,  as  if  sealed.  See  Tribble  v.  Oldham,  5  J.  J.  Marsh.  137  ; 
Hughes  v.  Parks,  4  Bibb,  60;  Hanley  v.  Rankins,  4  T.  B. 
Monr.  556. 

ARTICLE  II. 

WHEN  THE   ACTION   LIES. 

Section  1.  In  general.  The  action  of  covenant  lies  on  articles 
of  agreement  under  seal  {Holies  v.  Carr,  3  Swanst.  647;  see 
Nichol  v.  Carr,  35  Penn.  St.  381) ;  on  covenants  for  title  (Howes 
v.  Bruslejield,  3  East,  491  ;  Browning  v.  Wright,  2  B.  &  P.  13  ; 
Rickets  v.  Dickens,  1  Murph.  [N.  C]  343) ;  on  policies  of  insur- 
ance and  charter-parties,  being  under  seal  ( Worsley  v.  Wood, 
6  Term  R.  710  ;  Andrews  v.  Ellison,  6  Moore,  199  ;  Randall  v. 
Lynch,  12  East,  179  ;  White  v.  Parkin,  12  id.  578) ;  on  deeds  of 
separate  maintenance  (Nurse  v.  Craig,  2  New  Rep.  148)  ;  on 
annuity  and  mortgage  deeds  (1  Chit.  Plead.  130) ;  and  it  is  said, 
that  covenant  will  lie  on  a  bond,  for  it  proves  an  agreement. 
Lord  Nottingham,  in  Hill  v.  Carr,  1  Ch.  Cas.  294  ;  and  see 
Hill  v.  Rushing,  4  Ala.  212.  It  is  also  the  usual  remedy  upon 
indentures  of  apprenticeship  against  all  parties  thereto  except 
an  infant  apprentice.  Gylbert  v.  Fletcher,  Cro.  Car.  179 ; 
1  Saund.  313,  note  3 ;  see  Commonwealth  v.  Wiltbank,  10 
Serg.  &  R.  416.  And  it  lies  upon  the  covenants  in  a  lease 
at  the  suit  of  the  lessor  and  his  representatives  against 
the  lessee  and  his  representatives,  and  by  the  lessee  and  his 
representatives  against  the  lessor  and  his  representatives.  See  1 
Chit.  PI  130;  Hartshorne  v.  Watson,  4  Bing.  N.  C.  178;  S.  C, 
5  Scott,  506.  So,  covenant  lies  ou  an  obligation  under  seal  to 
pay  money  (January  v.  Henry,  2  T.  B.  Monr.  [Ky.]  58  ;  Bassett 
v.  Jordan,  1  Stew.  [Ala.]  352 ;  Taylor  v.  Wilson,  5  Ired.  [N.  C] 
214  ;  see  Hedges  v.  Gray,  1  Blackf.  [Ind.]  216) ;  or  on  an  obliga- 
tion for  the  payment  of  a  certain  sum,  to  be  discharged  in  good 
current  bank  notes  (Jackson  v.  Waddill,  1  Stew.  [Ala.]  579) ; 
or  on  a  bond  payable  in  Arkansas  bank  notes  (Sims  v.  Whit- 
lock,  5  Ark.  103 ;  Scott  v.  Conover,  6  N.  J.  [Law],  222);  or  on  a  bond 
or  other  sealed  contract  for  the  delivery  of  goods  (Powell  v. 
Clark,  S  N.  J.  [Law],  517) ;  and  it  will  lie  on  a  deed,  though  the 
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seal  has  been  torn  off  by  one  to  whom  it  was  intrusted  by  both 
parties  for  safe-keeping.  Rees  v.  Omrbaugh,  6  Cow.  746.  Cove- 
nant is  likewise  held  to  be  the  proper  action  to  be  brought  on  a 
sealed  guaranty ;  and  it  is  of  no  consequence  to  the  maintenance 
of  the  action,  whether  the  contract  is  conditional  or  uncondi- 
tional, so  that  it  is  a  covenant,  and  not  a  condition  merely. 
Congdon  v.  Read,  7  R.  I.  576. 

A  person  who  chooses  to  bind  himself  by  a  personal  covenant 
is  liable  in  an  action  of  covenant  for  its  breach,  although  he 
describes  himself  as  a  trustee,  agent  or  administrator.  Mitchell 
v.  Hazen,  4  Conn.  514 ;  Stone  v.  Wood,  7  Cow.  453 ;  Duvall  v. 
Craig,  2  Wheat.  56  ;  Stinchfield  v.  Little,  1  Greenl.  (Me.)  231 ; 
Sterling  v.  Peet,  14  id.  252. 

Where  a  covenant  was  broken  by  the  failure  of  the  defendant 
to  deliver  a  deed  at  the  time  therein  specified,  it  was  held,  that 
the  plaintiff  had  a  right  in  strict  law  to  his  action  of  covenant  to 
recover  back  his  money  paid,  and  damages.  Haver  stick  v.  Erie 
Gas  Co.,  29  Penn.  St.  254. 

ARTICLE  III. 

WHEN  THE  ACTION   DOES   NOT   LIE. 

Section  1.  In  general.  Covenant  cannot  in  general  be  main- 
tained, at  common  law,  except  against  a  person  who,  by  himself, 
or  some  other  person  acting  on  his  behalf,  has  executed  a  deed 
under  seal,  or  who,  under  some  peculiar  circumstances,  has 
agreed  by  deed  to  do  a  certain  thing.  Burnett  v.  Lynch,  5 
Barn.  &  Cress.  589  ;  and  see  Davis  v.  Judd,  6  Wis.  85  ;  Pow- 
ers v.  Ware,  2  Pick.  451.  A  mere  recognition  of  the  contract, 
though  under  seal,  will  not  sustain  the  action.  Gale  v.  Nixon, 
6  Cow.  445.  Nor  can  it  be  maintained  against  the  chairman 
of  the  board  of  directors  of  a  joint-stock  company,  upon  a  deed 
under  the  seal  of  a  former  chairman,  though  sealed  by  him  for 
and  on  behalf  of  the  company.  Hall  v.  Bainbridge,  1  Scott, 
N.  R.  151;  S.  C,  1  M.  &  G.  42.  And  if  a  contract  under  seal 
be  afterward  varied  in  its  terms,  in  a  material  part,  by  a  parol 
agreement,  such  substituted  contract  must  be  the  subject  of 
an  action  of  assumpsit,  and  not  of  covenant.  Littler  v.  Holland, 
3  Term  R.  590  ;  Ellmaker  v.  Franklin  Fire  Ins.  Co.,  6  Watts 
&  Serg.  (Penn.)  443  ;  Raymond  v.  Fisher,  6  Mo.  29;  Lehigh,  etc., 
Co.  v.  Harlan,  27  Penn.  St.  429 ;  Mc  Voy  v.  WJieeler,  6  Port 
(Ala.)  201 ;  see  McComos  v.  McKennan,  2  Watts  &  Serg.  216. 
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Covenant  does  not  lie  for  a  refusal  to  execute  a  convpyance 
Western  v.  Mayor  etc.,  of  Brooklyn,  23  Wend.  334.  Nor  is  it 
the  proper  form  of  action  on  a  special  agreement  under  seal  to 
do  work,  if  the  work  is  not  done  strictly  within  the  time 
{Jewell  v.  Schroeppel,  4  Cow.  564) ;  nor,  if  it  be  not  done  in  the 
manner  prescribed  {Stagg  v.  Munro,  8  Wend.  399) ;  unless  the 
party  for  whom  the  work  was  done  has  accepted  the  performance 
as  full  and  perfect.  lb.  Nor  can  covenant  be  supported  on  an 
agreement  of  partnership,  to  compel  the  payment  of  a  balance  due 
to  the  partnership  from  one  of  the  partners  {Nioen  v.  SpicTcer- 
man,  12  Johns.  401) ;  nor,  on  the  condition  of  a  bond,  separated, 
in  the  declaration,  from  the  penal  or  obligatory  part  [Huddle  v 
Worthington,  1  Ohio,  423);  nor  does  it  lie  for  the  devisees  of 
the  lessor  against  the  executors  of  the  lessee,  for  rent  accrued 
after  the  death  of  the  testator  {Van  Rensselaer  v.  Plainer,  2 
Johns.  Cas.  24) ;  nor  on  a  bond  with  a  penalty,  conditioned  for 
the  performance  of  a  marriage  contract  between  the  obligee  and 
one  of  the  obligors.  Abrams  v.  Kounts,  4  Ohio,  214.  And  it 
was  held,  that  covenant  would  not  lie  on  a  contract  made  in 
New  York  to  be  performed  in  Pennsylvania,  where  the  instru- 
ment was  executed,  with  a  scrawl  and  the  words  "seal"  written 
in  the  place  for  the  seal,  although  by  the  law  of  the  latter  State 
this  scrawl  constitutes  a  seal.  Andrews  v.  Herriott,  4  Cow.  508; 
and  see  Brodhead  v.  Noyes,  9  Mo.  56. 

It  has  been  held  in  some  of  the  cases  that  the  technical  action 
of  covenant  could  not  be  sustained  against  the  grantee  in  a  deed- 
poll,  because  he  had  not  sealed  the  deed.  Burnett  v.  Lynch,  5 
Barn.  &  Cress.  5S9 ;  Jfaule  v.  Weaver,  7  Penn.  St.  329 ;  Hins- 
dale v.  Humphrey,  15  Conn.  432 ;  Trustees,  etc.,  v.  Spencer,  7 
Ohio,  493.  And  although  the  lessee  may  have  accepted  the 
lease,  and  occupied  and  held  under  it  during  the  full  term, 
without  paying  the  rent  reserved.  lb.;  Johnson  v.  Muzzy,  45  Vt. 
419  ;  S.  C.,  12  Am.  Rep.  214.  But  in  a  late  case  in  New  York, 
the  preponderance  of  authority  is  said  to  be  the  other  way ;  and 
it  is  added,  that  in  the  case  of  a  deed-poll  containing  covenants 
to  be  performed  by  the  grantee,  the  grantee  who  has  induced 
the  grantor  to  give  the  deed  in  reliance  upon  the  covenants,  and 
who  has  accepted  the  deed  and  enjoyed  the  estate  granted,  is 
estopped  from  denying  his  covenants.  He  is  estopped  from  de- 
nying that  the  seal  attached  to  the  deed  is  his  as  well  as  that  of 
the  grantor,  and  hence  when  sued  upon  his  covenants  the  proof 
of  the  deed  and  of  his  acceptance  thereof  and  enjoyment  of  the 
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estate,  conclusively  establishes  that  he  has  covenanted  as  stated 
in  the  deed.  Atlantic  Dock  Co.  v.  Leacitt,  54  N.  Y.  (9  Sick.)  35, 
38,  40;  see  zXso  Finley  v .  Simpson,  5  N.  J.  (Law)  311 ;  Burbank 
v.  Pillsbury,  48  N.  H.  475.  And  if  an  action  of  covenant  will 
not  lie,  a  court  of  equity  will  restrain  a  grantee,  or  those  claiming 
under  him,  from  doing  that  which  he  has  agreed  not  to  do  by  the 
deed  accepted  by  him.  Atlantic  Dock  Co.  v.  Leamtt,  54  N. 
Y.  (9  Sick.)  35,  40 ;  and  see  Piatt  on  Cov.  18. 

ARTICLE  IV. 

BY    WHOM    MAINTAINABLE. 

Section  1.  In  general.  When  covenants  are  made  by  and  be 
tween  two  or  more  parties,  although  the  covenant  may  be  for  the 
benefit  of  a  third  person  mentioned  in  the  instrument,  the  action 
must  nevertheless,  at  common  law,  be  brought  by  one  of  the  par- 
ties. Montague  v.  Smith,  13  Mass.  396,  404  ;  Hinkleyv.  Fowler, 
15  Me.  285;  Hornbeck  v.  Westbrook,  9  Johns.  73 ;  Bobbins  v.  Ayers, 
10  Mo.  538  ;  Strohecker  v.  Grant,  16  Serg.  &  R.  237  ;  Bushnell  v. 
Beavan,  1  Bing.  N.  C.  120  ;  Millard  v.  Baldwin,  3  Gray,  484 ; 
Smith  v.  Emery,  12  N.  J.  (Law)  53 ;  Chesterfield,  etc.,  Colliery 
Co.  v.  Hawkins,  3  H.  &  C.  677.  And,  therefore,  where  a  lease 
reserved  rent  to  a  third  person  who  was  not  a  party  to  it,  it  was 
held  that  such  third  person  could  not  even  join  with  the  lessor 
in  bringing  the  action.  Lord  Southampton  v.  Brown,  6  Barn. 
&  C.  718.  So,  where  an  attorney,  authorized  by  the  landlord, 
by  writing  not  under  seal,  to  execute  a  lease  on  his  behalf,  signed 
and  sealed  it  in  his  own  name,  but  the  covenants  by  the  lessee 
were  with  the  landlord  by  name,  it  was  held  that  the  landlord 
could  not  sue  the  lessee  upon  his  covenants.  Berkeley  v.  Hardy, 
5  B.  &  C.  355  ;  1  Archb.  N.  P.  354.  But  in  the  case  of  a  deed- 
poll,  a  stranger  to  it  may  sue  on  a  covenant  therein  to  pay  him 
a  sum  of  money.  Lucke  v.  Lucke,  Lutw.  305  ;  Cooker  v.  Child, 
2  Lev.  74 ;  1  Chit.  PI.  129.  But  it  has  been  held  that  a  stranger 
cannot  sue  upon  a  deed  containing  covenants  between  the  parties 
only,  although  it  may  contain  an  express  covenant  for  his  benefit. 
Douglass  v.  Branch  Bank  at  Mobile,  19  Ala.  659;  Lahy  v. 
Holland,  8  Gill,  449.  In  covenant  there  must  be  a  perfect  pri- 
ority between  the  plaintiff  and  the  defendant.  Howard  v.  Ram- 
say, 7  H.  &  J.  114. 

If  the  covenant  be  made  to  two  or  more  jointly,  all  the  cove- 
nantees must  join  in  an  action  upon  it,  even  although  the  cov- 
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enant  be  to  do  a  tiling  for  the  benefit  of  one  of  them  only, 
Anderson  v.  Martlndale,  1  East,  497;  1  Archb.  JST.  P.  355  ;  and 
see  James  v.  Emery,  8  Taunt.  245  ;  S.  C.,  5  Price,  529  ;  Withers 
v.  Birchman,  3  Barn.  &  C.  254 ;  Pugli  v.  Stringfield,  3  C.  B. 
(N.  S.)  2  ;  see  &\so  post,  title  Covenants,  art.  1,  §  5. 

§  2.  By  heirs.  Covenants  which  run  with  the  land  will  descend 
to  the  heir  of  the  covenantee,  and  he  may  sue  for  a  breach 
thereof.  See  1  Selw.  N.  P.  (13th  ed.)  437 ;  1  Chit.  PI.  22  ;  Van 
Rensselaer  v.  Plainer,  2  Johns.  Cas.  17  ;  Brown  v.  Wilson,  12  B 
Monr.  (Ky.)  100  ;  and  see  post,  title  Covenants,  art.  2,  §  10.  Thus, 
where  the  lessee  covenanted  with  the  lessor,  his  executors  and 
administrators,  to  repair,  it  was  held,  that  the  heir  of  the  lessor, 
though  not  named,  might  have  covenant  against  the  lessee  for 
not  repairing.     Lougher  v.  Williams,  2  Lev.  92. 

§  3.  By  executors.  For  breaches  of  covenants  running  with 
the  land,  occurring  in  the  life-time  of  the  testator  or  intestate, 
the  action  must  be  brought  by  the  executor  or  administrator. 
Luey  v.  Levington,  2  Lev.  26  ;  Van  Rensselaer  v.  Platner,  2 
Johns.  Cas.  17  ;  and  see  post,  title  Covenants,  art.  2,  §  10.  So, 
upon  all  personal  or  collateral  covenants,  not  running  with  the 
land,  for  breaches  both  before  and  after  the  death  of  the 
covenantee,  any  action  for  them  after  the  death  of  the  cove- 
nantee must  be  brought  by  his  executor  or  administrator.  lb.; 
Webb  v.  Russell,  3  Term  R.  393,  401 ;  Rogers  v.  Rogers,  2  N. 
&  M.  550  ;  1  Archb.  N.  P.  356. 

§  4.  By  assignee.  The  grantee  of  the  reversion  of  an  estate 
may  maintain  an  action  in  his  own  name  at  common  law  upon 
such  implied  covenants  as  are  annexed  to  and  run  with  the 
reversion.  Vyoyan  v.  Arthur,  1  B.  &  C.  410 ;  S.  C,  2  D.  &  R. 
670.  And  the  same  is  true  in  the  case  of  express  covenants  by 
statute  (32  Hen.  8,  ch.  34,  §  1),  which  gives  the  assignee  of  a 
reversion  the  same  remedies  against  the  lessee,  or  his  assignee, 
or  their  personal  representatives,  upon  covenants  running  with 
the  land,  as  the  lessor  or  his  heir,  or  their  successor,  had  at  com- 
mon law.  See  1  Saund.  241,  note  a;  Henniker  v.  Turner,  4 
B.  &  C  157  ;  Twynam  v.  Pickard,  2  B.  &  Aid.  105.  But 
this  statute  has  no  effect  on  covenants  which  are  collateral 
to  and  do  not  run  with  the  land,  and  upon  such  covenants 
the  grantee  of  the  reversion  cannot  maintain  an  action  in 
his  own  name.  1  Chit.  PI.  20  ;  Webb  v.  Russell,  3  Term.  R.  393. 
So  the  above  statute  has  reference  only  to  reversions  ;  and  the 
common  law  gives  a  remedy  by  action  upon  a  covenant  reai 
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annexed  to  the  estate,  and  running  with  it  to  the  assignee  of  the 
assignee  of  such  estate,  against  the  original  assignor,  who  con- 
veyed his  whole  interest  in  the  property.  1  Chit.  PL  21.  And 
see  post,  title  Covenants,  art.  2 ;  see  Springer  v.  Phillips,  71 
Penn.  St.  60. 

As  a  general  rule,  in  order  that  a  person  may  be  enabled  to 
sue  as  an  assignee,  he  ought  to  come  in  of  the  same  estate  as 
that  in  respect  of  which  the  covenant  was  made,  and  not  by 
title  paramount.  1  Chit.  PL  20 ;  and  see  Demarest  v.  Willard, 
8  Cow.  206 ;  Rural  v.  Curtis,  19  Pick.  463 ;  Thacker  v.  Hender- 
son, 63  Barb.  271. 

§  5.  By  devisee.  Covenant  will  lie  by  a  devisee  of  a  rever- 
sion, for  rent  in  arrear,  on  a  covenant  in  the  lease  to  pay  rent, 
against  the  lessee,  after  he  has  assigned  his  term.  Moule  v. 
Tyson,  2  H.  &  McH.  387. 

ARTICLE  V. 

AGAINST   WHOM   MAINTAINABLE. 

Section  1.  We  have  seen  ante,  355,  art,  3,  §  1,  that  in  general  an 
action  of  covenant  lies  only  against  the  person  who  had  sealed  and 
delivered  the  instrument.  See  also  Wilson  v.  Brechemin,  Bright. 
(Penn.)  445.  If  the  covenant  he  joint  and  not  several,  the  action 
must  be  brought  against  all  the  covenantors  jointly  ;  but  if  the 
covenant  be  joint  and  several,  the  covenantee  has  his  option 
of  bringing  the  action  against  all  the  covenantees,  or  against 
any  one  of  them,  even  although  they  are  jointly  interested  in  the 
subject-matter  of  the  covenant.  See  Engs  v.  Donnithorne,  2 
Burr.  1190 ;  1  Saund.  153,  note  1  ;  McCall  v.  Price,  1  McCord 
(S.  C),  82  ;  1  Archb.  N.  P.  355.  And  see  the  cases  collected, 
post,  title  Covenants,  art.  1,  §  5. 

§  2.  Heir.  The  heir  of  the  covenantor  is,  at  common  law,  lia- 
ble to  an  action  for  the  breach  of  an  express  covenant,  provided 
the  ancestor  expressly  bound  himself  "and  his  heirs'''  by  the 
deed  or  obligation,  and  provided  the  heir  have  legal  assets  by 
descent  from  the  obligor.  1  Chit.  PL  60 ;  and  see  post,  title 
Covenants,  art.  2,  §  9. 

§  3.  Executor.  For  breaches  of  covenants  running  with  the 
land,  and  which  accrued  before  the  death  of  the  covenantor, 
the  action  must  be  brought  against  the  executor  or  administra- 
tor (1  Archb.  N.  P.  356) ;  but  for  those  breaches  which  accrue 
after  the  death  of  the  covenantor,  the  action  may  be  brought 
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against  the  executor  or  administrator,  charging  him  as  assignee. 
lb. ;  or  against  the  heir,  if  the  property  has  descended  to  him 
lb.  ;  see  Plumer  v.  Marchant,  3  Burr.  1380  ;  McClure  v.  Gam- 
ble, 27  Penn.  St.  290 ;  Chapman  v.  Holmes,  10  N.  J.  (Law)  20. 
Upon  all  other  covenants,  the  action  must  be  against  the  execu- 
tor or  administrator.     See  1  Chit.  PI.  59. 

§  4.  Assignee.  A  lessee  may  have  an  action  of  covenant 
against  the  assignee  of  the  reversion,  for  the  breach  of  any 
covenant  running  with  the  land.  Thursby  v.  Plant,  1  Saund. 
237  ;  1  Archb.  N.  P.  358.  So  the  lessor  or  his  assignee  may  have 
covenant  against  either  the  lessee  or  his  assignee  at  his  election, 
upon  a  covenant  running  with  the  land,  even  although  he  had  ac- 
cepted the  assignee  of  the  term  as  his  tenant  (lb.;  statute  32  Hen. 
8,  ch.  34  ;  Pollard  v.  Shaaffer,  1  Dall.  210; ;  and  he  may  bring  the 
action  against  the  assignee,  even  before  he  has  taken  possession. 
Walker  v.  Reeve,  2  Dougl.  461,  note  ;  Williams  v.  Bosanquet,  1 
B.  &  B.  238 ;  S.  C,  3  Moore,  500.  The  action  may,  likewise, 
be  brought  against  the  executor  or  administrator  of  the  lessee, 
and  he  may  be  declared  against  as  assignee  of  the  term.  Til- 
neyv.  Norris,  Carth.  319;  1  Archb.  N  P.  358.  So,  of  course. 
the  lessee  may  maintain  an  action  against  his  assignee  for  any 
breach  of  covenant,  express  or  implied,  in  the  assignment.  lb.  ; 
and  see  Wolveridge  v.  Stewart,  1  Car.  &  M.  644;  Burnett  v. 
Lynch,  5  B.  &  C.  589. 

But  an  action  of  covenant  will  not  lie  by  the  lessor  or  his 
assignee,  against  the  assignee  of  the  term,  for  any  breach  of 
covenant  happening,  after  such  assignee  shall  have  assigned 
the  term  to  another.  Barnfather  v.  Jordon,  2  Dougl.  4f)2  ; 
Hartshorne  v.  Watson,  5  Bing.  N.  C.  477.  Nor  will  it  lie 
against  a  party  occupying  demised  premises,  as  assignee,  unless 
he  has  actually  received  an  assignment  of  the  lease.  Williams 
v.  Woodward,  2  Wend.  487  ;  Quackenboss  v.  Clarke,  12  id.  555  ; 
Halford  v.  Hatch,  1  Dougl.  183 ;  see  Van  Alstyne  v.  Van 
Slyck,  10  Barb.  383  ;  post,  title  Covenants,  art.  2,  §  9.  And  in 
general  no  action  of  covenant  will  lie  against  an  assignee  for  the 
breach  of  a  covenant  not  running  with  the  land.  Grey  v.  Cuth- 
bertson,  2  Chitt.  482;  1  Archb.  N.  P.  359;  see  Humble  v.  Lang- 
ston,  7  Mees.  &  W.  530. 

§  5.  Devisee.  If  there  be  a  devisee,  he  may  (by  statute  11  Geo. 
4  and  1  W.  4,  ch.  47,  §  3)  be  sued  in  an  action  of  debt  or  cove- 
nant for  the  breach  of  a  contract  of  the  testator  under  zeal,  or  of 
record  ;  but  the  heir,  if  there  be  one,  must  be  joined  in  the  action, 


COVENANT,  ACTION  OF.  361 

though  if  there  be  no  heir,  the  devisee  is  liable  alone.    1  Chit. 
PI.  60 ;  and  see  id.  (7th  Eng.  ed.),  note/. 

By  force  of  the  statute  of  New  Jersey,  an  action  of  covenant 
will  lie  against  heirs  and  devisees  for  the  breach  of  a  covenant 
against  incumbrances  contained  in  a  conveyance  of  the  ancestor. 
New  Jersey  Ins.  Co.  v.  Meeker,  37  N.  J.  (Law)  282. 

ARTICLE  VI. 

ELECTION"   OF   ACTIONS. 

Section  1.  In  general.  The  action  of  covenant  lies  to  recover 
damages  for  the  non-performance  of  a  contract  wider  seal,  and  it 
differs  very  materially  from  the  actions  of  assumpsit  and  debt. 
Assumpsit,  though  it  lies  for  the  recovery  of  damages,  cannot 
in  general  be  maintained  where  the  contract  was  originally 
under  seal.  See  ante,  vol.  1,  373,  title  Assumpsit;  IP  Co7?ibs  v. 
jkT Kennan,  2  Watts  &  Serg.  216.  And  though  debt  will  lie 
upon  a  specialty,  yet  it  lies  only  for  the  recovery  of  a  sum  of 
money  in  numero,  and  not  where  the  damages  are  unliquidated 
and  incapable  of  being  reduced  by  averment  to  a  certainty.  1 
Chit.  PI.  132  ;  and  see  post,  title  Debt. 

Covenant  and  debt  are,  however,  concurrent  remedies  for  the 
recovery  of  any  money  demand,  where  there  is  an  express  or 
implied  contract  in  an  instrument  under  seal  to  pay  it.  See 
January  v.  Henry,  2  T.  B.  Monr.  (Ky.)  58  ;  Bassett  v.  Jordon,  1 
Stew.  (Ala.)  352  ;  Taylor  v.  Wilson,  5  Ired.  (N.  C.)  L.  214.  But 
in  general,  debt  is  the  preferable  remedy,  as  in  that  form  of  action 
the  judgment  is  final  in  the  first  instance,  if  the  defendant  do 
not  plead.  1  Chit.  PI.  132.  It  is  also  held,  that  on  covenants  in 
an  indenture  of  lease  the  lessor  may  have  an  action  of  covenant 
or  debt  against  the  assignee  of  the  lease  at  common  law.  Bowdre 
v.  Hampton,  6  Rich.  (S.  C.)  L.  208.  So  it  has  been  held,  that  a 
person  who  has  been  compelled  to  pay  money,  in  consequence 
of  a  breach  of  covenant  by  another,  may  recover  it  back,  either 
by  action  of  covenant  or  assumpsit,  at  his  election.  Douglass 
v.  Waer,  Anthon's  N.  P.  179  ;  but  see  id.  182,  note. 

§  2.  When  covenant  must  be  brought.  Covenant  is  the  peculiar 
remedy  for  the  non  performance  of  a  contract  under  seal,  where 
the  damages  are  unliquidated,  and  depend  in  amount  on  the 
opinion  of  a  jury.  1  Chit.  PI.  132 ;  and  see  Hedges  v.  Gray,  1  f 
Blackf.  (Ind.)  216 ;  Harper  v.  Levy,  id.  294.  So,  an  action  of 
covenant  is  the  peculiar  remedy  on  a  mere  collateral  covenant  to 
Vol.  II.— 46 
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pay  the  debt  of  another  person,  on  non-performance  by  him. 
Randall  v.  Rigby,  4  Mees.  &  W.  130  ;  S.  C,  6  Dowl.  650  ;  Har- 
rison v.  Matthews,  10  Mees.  &  W.  768 ;  S.  C,  2  Dowl.  (N.  S.) 
3J8;  Tappen  v.  Campbell,  9  Yerg.  (Tenn.)  436;  Gregory  v. 
Thompson,  31  N.  J.  (Law)  166.  And  it  is  the  only  remedy 
against  the  lessee  after  the  lessor  has  accepted  the  assignee  of 
the  lessee  as  tenant.  Ludford  v.  Barber,  1  Term  R.  92  ; 
Or  gill  v.  Kemshead,  4  Taunt.  642 ;  1  Saund.  242,  note  5.  It  is 
the  proper  remedy  where  an  entire  sum  is,  by  a  sealed  instru- 
ment, stipulated  to  be  paid  by  installments  at  fixed  periods,  and 
the  whole  is  not  due,  nor  the  payment  secured  by  a  penalty. 
2  id.  303,  note  b;  Fontaine  v.  Aresta,  2  McLean,  127;  Stevens 
v.  Chamberlin,  1  Vt.  25  ;  and  see  Green  v.  Roberts,  5  Whart. 
(Penn.)  84.  And  no  action  but  covenant  will  lie  on  an  instru- 
ment under  seal,  in  the  words  following:  "Due  A  B  $10.43, 
value  received,  payable  in  cotton."  Fortenbury  v.  Tunstall,  5 
Pike  (Ark.),  263. 

Where,  in  an  agreement  under  seal  for  constructing  a  building, 
it  was  stipulated  that  no  extra  charges  should  be  made  for  altera- 
tions, unless  agreed  on  in  writing  and  the  price  fixed,  the  owner 
reserving  the  right  to  make  them,  compensating  the  buildei 
therefor,  the  remedy  for  the  recovery  of  the  additional  expenses 
incurred  thereby,  was  held  to  be  in  covenant  on  the  contract,  and 
not  in  assumpsit.     Bhaeffer  v.  Geisenberg,  47  Penn.  St.  500. 

A  plaintiff  may  sustain  covenant  on  a  sealed  instrument, 
although  it  be  so  defectively  executed  on  his  part,  that  only  as- 
sumpsit can  be  maintained  against  him.  Poor  Directors  v.  Mc- 
Fadden,  1  Grant's  (Penn.)  Cas.  230.  Other  illustrations  are  given. 
Ante,  354,  art.  2,  §  1. 

A  covenant  to  pay  a  share  of  the  crops  for  services  and  mate- 
rials does  not  per  se  constitute  a  partnership  or  tenancy  in  com- 
mon, and  therefore  covenant  may  be  maintained.  Patten  v. 
Heustis,  26  N.  J.  (Law)  293. 

It  is  a  general  rule,  that  where  covenant  can  be  maintained  for 
the  injury  complained  of,  case  will  not  lie  ;  but  to  this  rule  there 
are  exceptions.  See  Kinlyside  v.  Thornton,  2  W.  Bla.  1111. 
And  the  true  distinction  is  stated  to  be,  that  where  the  covenant 
creates  the  liability  no  action  but  covenant  can  be  maintained ; 
but  where  the  law  creates  a  liability  independent  of  the  covenant, 
an  action  on  the  case  may  also  be  maintained.  Luckey  v.  Row 
zee,  1  A.  K.  Marsh.  (Ky.)  296. 
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CHAPTER  XL VIII. 

COVENANTS. 

TITLE  I. 

OF  COVENANTS  IN  GENERAL. 

ARTICLE  I. 

KINDS  AND   DIVISION   OF. 

Section  1.  Definition.  The  word  "covenant,"  in  its  larger 
sense,  signifies  a  mutual  agreement  and  accord,  upon  conditions 
propounded  and  accepted  by  the  parties  concerned.  But  in  its 
narrower  signification,  and  the  one  here  intended,  the  word  is 
applied  only  to  an  agreement  in  writing  under  seal.  Or,  it  is  "  a 
promise  by  deed.".  2  Steph.  Com.  108.  By  covenants,  there- 
fore, are  meant  those  clauses  of  agreement  contained  in  a  deed, 
whereby  either  party  stipulates  for  the  truth  of  certain  facts,  or 
binds  himself  to  perform,  or  forbear  doing,  something  to  the 
other.  Bac.  Abr.,  title  Covenant.  As,  for  instance,  a  covenant 
by  a  grantor  that  he  has  a  right  to  convey,  that  the  grantee  shall 
have  quiet  enjoyment,  or  the  like  ;  and  by  a  lessee  that  he  will 
pay  the  rent,  keep  the  premises  in  repair,  etc.  1  Broom  &  Had. 
Com.  (Wait's  ed.)  730;  2  Bl.  Com.  304.  He  that  makes  the 
covenant  is  called  the  covenantor ;  and  he  to  whom  it  is  made, 
the  covenantee.     Shep.  Touch.  160. 

Covenants  are  of  various  kinds,  the  principal  of  which  will  be 
noticed  in  the  sections  immediately  following  : 

§  2.  Covenants,  dependent  and  independent.  Covenants  may 
be  either  dependent  or  independent,  and  the  distinction  between 
the  two  kinds  is  important  to  be  observed.  Dependent  cove- 
nants are  those  in  which  the  obligation  to  perform  one  is  made 
to  depend  upon  the  prior  performance  of  the  other ;  and  when 
the  covenants  are  dependent,  a  party  cannot  recover  without 
averring  and  proving,  either  that  he  performed,  or  was  ready 
and  willing  to  perform  his  part.  McLaughlin  v.  Hutch  ins,  3 
Ark.  207;  Gardiner  v.  Corson,  15  Mass.  503  ;  Smith  v.  Christ- 
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mas,  7  Yerg.  (Tenn.)  565 ;  1  Saund.  320  b,  note  ;  Fannen  v. 
Beauford,  1  Bay  (S.  C),  235.  But  covenants  are  independent, 
when  either  party  may  recover  damages  from  the  other  for  the 
injury  he  may  have  received  by  a  breach  of  the  covenants  in  his 
favor,  and  when  it  is  no  excuse  for  the  defendant  to  allege  a 
breach  of  the  covenants  on  the  part  of  the  plaintiff.  Bac.  Abr., 
title  Covenant;  Webster  v.  Warren,  2  Wash.  (C.  C.)  456 ;  Cook 
v.  Johnson,  3  Mo.  239  ;  Manning  v.  Broion,  10  Me.  49 ;  Robin- 
son v.  Harbor,  42  Miss.  795. 

Thus,  if  A  covenants  with  B  to  serve  him  for  a  year,  and  B 
covenants  with  A  to  pay  him  10  I.,  it  is  held  that  these  are  inde- 
pendent covenants,  and  A  may  maintain  an  action  against  B  for 
the  money  before  any  service  ;  but,  if  B  had  covenanted  to  pay 
him  10  I.  for  the  service,  these  words  in  italics  make  the  service 
a  condition  precedent,  and  A  cannot  enforce  payment  of  the 
money  until  he  has  performed  the  service.  Thorpe  v.  Thorpe, 
12  Mod.  460.  So,  where  A,  in  consideration  of  10  Z.,  promised  to 
deliver  to  B  all  the  books  of  the  law,  it  has  been  said,  that  B 
may  bring  an  action  against  A  for  the  books  before  any  pay- 
ment ;  but  if  A,  in  consideration  that  B  will  pay  him  10  I.,  will 
deliver  to  him  all  the  books  of  the  law,  B  cannot  bring  an  action 
for  the  books  before  he  has  paid  the  money.  Bverard  v.  Hop 
kins,  1  Rol.  Rep.  125  ;  1  Wms.  Saund.  320  a,  note  4.  It  has 
been  observed,  however,  that  covenants  are  to  be  construed  to 
be  either  dependent  or  independent,  according  to  the  intention 
and  meaning  of  the  parties,  and  the  good  sense  of  the  case  ;  and 
that  technical  words  should  give  way  to  such  intention.  Hotham 
v.  East  India  Co.,  1  Term  R.  645 ;  Morton  v.  Lamb,  7  id.  130  ; 
Todd  v.  Summers,  2  Gratt.  (Va.)  167 ;  Dwiggins  v.  Shaw,  6 
Ired.  (N.  C)  L.  46;  McCrelish  v.  Churchman,  4  Rawle  (Penn.), 
26.  In  order  to  discover  that  intention,  the  following  rules  have 
been  given : 

1.  If  a  day  be  appointed  for  the  payment  of  money,  or  a  part 
of  it,  or  for  the  doing  of  any  other  act,  and  the  day  is  to  happen, 
or  may  happen,  before  the  covenants  on  the  other  part  are  to  be 
performed,  the  covenants  are  independent.  Couch  v.  lag er soil, 
2  Pick.  300  ;  Seers  v.  Fowler,  2  Johns.  272  ;  Thorpe  v.  Thorpe, 
12  Mod.  461.  But  if  the  day  is  to  happen  after  the  performance 
of  the  covenants  which  is  the  consideration  of  the  money,  etc., 
the  covenants  are  dependent.  lb. ;  Grant  v.  Johnson,  5  N.  Y. 
(1  Seld.)  247 ;  Smith  v.  Wilson,  2  Bing.  N.  C.  555  ;  McCoy  v, 
Bixbee,  6  Ohio,  312 ;  Babcock  v.  Wilson,  17  Me.  372. 
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2.  Where  a  covenant  goes  only  to  part  of  the  consideration  on 
both  sides,  and  a  breach  of  such  covenant  may  be  paid  in  dam- 
ages, it  is  an  independent  covenant,  and  an  action  may  be  main- 
tained for  a  breach  of  the  covenant  on  the  part  of  the  defendant, 
without  averring  performance.  Boone  v.  Eyre,  1  H.  Bl.  273, 
note  a  ;  Payne  v.  Bettisworth,  2  A.  K.  Marsh.  (Ky.)  429  ;  Nelson 
v.  Or  en,  41  111.  18 ;  1  Wms.  Saund.  320,  note  c.  "  But  where  the 
mutual  covenants  go  to  the  whole  consideration  on  both  sides, 
they  are  mutual  conditions,  and  performance  must  be  averred. 
lb. ;  Duke  of  St.  Albans  v.  Shore,  1  H.  Bl.  270  ;  Dakin  v.  Wil- 
liams, 11  Wend.  67 ;  Butler  v.  Manny,  52  Mo.  497. 

3.  Where  two  acts  are  to  be  done  at  the  same  time,  neither 
party  can  maintain  an  action  against  the  other,  without  showing 
performance  of,  or  an  offer  to  perform,  his  part,  though  it  is  not 
certain  which  of  them  is  obliged  to  do  the  first  act ;  and  this  rule 
is  especially  applicable  to  all  cases  of  sale.  Peelers  v.  Opie,  2 
Wms.  Saund.  352,  note  5  ;  Martin  v.  Smith.  6  East,  555  ;  Parker 
v.  Parmele,  20  Johns.  130  ;  Hounsford  v.  Fisher,  Wright  (Ohio), 
580. 

A  few  instances  are  here  given  which  will  serve  to  illustrate 
the  foregoing  rules.  A  covenant  to  pay  a  certain  sum  of  money, 
one-half  on  a  certain  day,  and  the  balance  on  a  subsequent  day, 
at  which  time  the  covenantor  is  to  execute  and  deliver  a  deed,  is 
held  to  be  independent  as  to  the  first  payment,  and  dependent 
as  to  the  other.  Powell  v.  Slowers,  47  Miss.  577.  Where  one 
party  bound  himself  to  labor  for  another  for  three  years,  and 
the  other  party  agreed  to  provide  for  him  a  suitable  dwelling- 
house,  and  to  pay  him  a  certain  sum  per  month  every  three 
months  during  the  term,  —  it  was  held,  in  an  action  for  the  negli- 
gent doing  of  the  work,  that  the  covenant  to  provide  the  house 
was  a  distinct  and  independent  covenant.  Beits  v.  Perine, 
14  Wend.  219.  So,  a  vendee  of  land  executed  a  mortgage 
to  secure  the  purchase-money,  and  the  vendor,  at  the  same  time, 
executed  a  covenant,  under  seal,  that  he  would  immediately 
procure  releases  of  title  from  certain  persons  who  were  reputed 
to  have  some  claim  on  the  land.  It  was  held,  that  the  covenants 
were  independent,  and  that  the  failure  of  the  mortgagee  to  pro- 
cure the  releases  was  no  defense  to  a  bill  of  foreclosure.  Coursen 
v.  Canfield,  21  N.  J.  (Eq.)  92. 

But  where  a  vendor  of  land  has  executed  a  bond  to  make  title- 
when  the  note  given  for  the  purchase-money  is  paid,  the  cove- 
nants are,  as  between  vendor  and  vendee,  dependent,  and  the  ven- 
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dor  cannot  maintain  an  action  on  the  note  until  he  has  tendered 
a  deed.  Dietrich  v.  Franz,  47  Mo.  85.  So,  where  A  agreed  by 
covenant  to  serve  B  as  overseer  for  a  term  of  time,  for  the  sum 
of  $200,  this  was  held  a  dependent  covenant,  and  that  A  had 
no  right  of  action  against  B  till  he  had  performed  the  services. 
Halloway  v.  Lacy,  4  Humph.  (Tenn.)  468. 

§  3.  Express  covenant,  how  created.    Express  covenants  are 
those  which  are  created  by  the  express  words  of  the  parties  to 
the  deed  declaratory  of  their  intention.     1  Bouv.  Diet.  403.     The 
law  requires  no  set  form  of  words  to  create  a  covenant.     Even 
the  formal  word  "covenant"  itself  is  not  absolutely  essential  for 
this  purpose.    Kendall  v.  Talbot,  2  Bibb  (Ky.),  614  ;  Jackson  v. 
Stewart,  20  Johns.  85  ;  Bull  v .  Follett,  5  Cow.   170;  Handel  v. 
Ches.  &  Del.  Canal  Co.,  1  Harr.  (Del.)  233.     The  usual  form  is, 
that  the  covenantor,  "for  himself,  his  heirs,  executors  and  admin- 
istrators, covenants,  promises  and  agrees,  to  and  with  [the  cove- 
nantee], his  heirs,  executors,  administrators  and  assigns,  that," 
etc.     1  Archb.  N.  P.  353.     But  any  other  form  of  words,  show- 
ing the  intent  of  the  parties  to  do  or  not  to  do  a  certain  thing, 
will  make  an  express  covenant.    Loveringv.  Lowering,  13  N.  H. 
513.     The  words  "I  oblige,"  "agree,"  {Williamson  v.  Coding- 
ton, 1  Ves.  Sen.  511,  516;  Norrici 's  Case,  Hardr.  178),  and  the 
words  "I  am  content  to  give  to  W.  ten  pounds"  (KetteF  s  Case, 
3  Leon.  119),  have  been  held  to  be  words  of  covenant,  as  are  the 
words  of  a  bond.     But  words  which  merely  import  an  order  or 
direction  that  other  persons  should  pay  a  sum  of  money,  are 
not  a  covenant.     Alchorne  v.  Samile,  6  J.  B.  Moore,  199,  note  a  ; 
1  Bouv.   Diet.  403.     Though  it  is  otherwise  by  statute  in  Ken- 
tucky.    See  English  v.  Young,  10  B    Monr.  141.     An  express 
covenant  in  a  deed  takes  away  all  implied  covenants  (Vander- 
Jcarr  v.Vanderkarr,  11  Johns.  122;  Burr  v.  Stenton,  43  N.  Y.  [4 
Hand]  462);  or,  as  the  rule  is  otherwise  stated,  an  express  covenant 
qualities  and  restrains  the  implied  covenant,  within  the  import 
and  effect  of  the  express  covenant,  so  that  the  former  is  not  to 
be  held  broader  than  the  latter.     Kent  v.  Welch,  7  Johns.  258  : 
Lynch  v.  Onondaga  Salt  Company,  64  Barb.  558 ;  Crouch  v 
Fowle,  9  N.  H.  219 ;  Roebuck-  v.  Dupuy,  2  Ala.  535 ;  Sumner  v 
Williams,  8  Mass  201. 

A  covenant,  when  expressed  by  way  of  recital,  may  be  as 
obligatory  as  if  expressed  in  the  formal  part  of  the  agreement. 
Horry  v.  Frost,  10  Rich.  (S.  C.)  Eq.  109  ;  De  Forest  v.  Byrne,  1 
Hilt.  43. 
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§  4.  Covenants  created  by  implication  of  law.  An  implied 
covenant,  or  one  created  by  implication  of  law,  is,  properly 
speaking,  an  agreement  which  the  law  infers  or  implies  from  the 
use  of  certain  words  having  a  known  legal  operation  in  some 
kinds  of  contracts.  Williams  v.  Burr  ell,  1  Man.  G-.  &  S.  (1  C. 
B.)  402,  429.  Thus,  if  a  man  by  deed  demise  land  for  years, 
covenant  lies  upon  the  word  "  demise,"  which  imports  or  makes 
a  covenant  in  law  for  quiet  enjoyment  (lb.);  or,  if  he  grant  land 
by  feoffment,  covenant  will  lie  upon  the  word  " dedi."  lb.; 
Frost  v.  Raymond,  2  Caines,  188;  see,  also,  Line  v.  Stephen- 
son, 5  Bing.  183 ;  Crouch  v.  Fowle,  9  N.  H.  222 ;  Adams  v. 
Oibney,  6  Bing.  656;  Vernam  v.  Smith,  15  N.  Y.  (1  Smith)  327. 
So  covenant  will  lie  on  the  word  "grant"  in  the  assignment  of 
a  lease.  Baber  v.  Harris,  9  Ad.  &  El.  532.  And  from  the  words 
'yielding  and  paying,"  etc.,  in  a  lease,  a  covenant  to  pay  rent 
may  be  implied.  Kimpton  v.  Walker,  9  Vt.  191.  So,  from  a 
stipulation  in  a  charter-party,  that  forty  days  should  be  allowed 
for  unloading  and  loading  again,  may  be  implied  a  covenant  on 
the  part  of  the  freighter,  that  he  will  not  detain  the  vessel  more 
than  forty  days  in  unloading  and  loading  again.  Randal  v. 
Lynch,  12  East,  179.  A  conveyance  which  bounds  the  land  on 
one  side  upon  a  way  is  construed  to  contain  an  implied  covenant 
that  there  is  such  a  way.  Parker  v.  Smith,  17  Mass.  413;  Liv- 
ingston v.  Mayor  of  New  York,  8  Wend.  85 :  Taylor  v.  Hepper, 
2  Hun,  646;  S.  C,  5  N.  Y.  S.  C.  (T.  &  C.)  173,  affirmed  ; 
62  N.  Y.  (17  Sick.)  649.  And  the  general  rule  is  laid  down, 
that  if,  in  a  written  contract  under  seal,  the  words  manifest 
a  clear  intention  that  a  party  shall  do  certain  things  not 
expressly  stipulated,  a  covenant  to  do  such  acts  will  be  inferred, 
and  an  action  may  be  maintained  for  their  non-performance  in 
like  manner  as  if  the  instrument  had  contained  express  cove- 
nants to  perform  them.  Frey  v.  Johnson,  22  How.  (N.  Y.)  316, 
323. 

In  an  early  case  in  New  York,  it  was  decided  that  the  words 
"grant,  bargain,  sell,  alien  and  confirm,"  did  not  imply  a  cove- 
nant of  title  in  a  conveyance  in  fee  ;  but  that  the  word  " grant" 
or  the  word  "  demise  "  would  imply  a  covenant  of  title  in  a  lease 
for  years.  Frost  v.  Raymond,  2  Caines,  188.  And  in  the  same 
case  it  was  also  shown  that  the  word  "give"  would  amount  to 
an  implied  warranty  during  the  life  of  the  feoffor.  lb.;  and  see 
Orannis  v.  Clark,  8  Cow.  36.  This  is  deemed  to  be  the  true 
common-law  doctrine  ;  but  it  has  ceased  to  operate  in  New  York 
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under  the  provisions  of  the  Revised  Statutes,  abrogating  the 
doctrine  of  implied  covenants  as  to  conveyances.  See  Kinney 
v.  Watts,  14  Wend.  38.  Though  it  has  been  held  that  this  pro- 
vision does  not  apply  to  leases  for  years,  and  that  covenants  are 
still  implied  in  such  leases.  Mayor,  etc.,  of  New  York  v.  Mabie, 
13  N.  Y.  (3  Kern.)  158;  Lynch  v.  Onondaga  Salt  Co.,  64  Barb. 
558. 

In  a  contract  for  the  sale  of  leases,  there  is  an  implied  cove- 
nant, not  only  that  the  vendor  owns  the  leases  and  has  authority 
to  sell,  but  that  the  lessor  had  power  to  create  the  term.  Bensel 
v.  Lyncli,  6  J.  &  Sp.  447 ;  62  N.  Y.  (17  Sick.)  632.  In  a  written, 
sealed,  executory  contract  for  a  sale  of  lands,  there  is  an  im- 
plied covenant  that  the  vendor  has  a  good  title  to  that  which  he 
assumes  to  sell,  unless  such  warranty  is  excluded  by  the  terms 
of  the  contract.  Burwell  v.  Jackson,  9  N.  Y.  (5  Seld.)  535.  But 
in  an  assignment  of  an  executory  contract  for  the  sale  of  land, 
there  is  no  implied  covenant  on  the  part  of  the  assignor  that  the 
vendor  has  title  to  the  land.  Thomas  v.  Bartow,  48  N.  Y.  (3 
Sick.)  193. 

In  Maine,  the  word  "  give  "  does  not  import  a  covenant  of  war- 
ranty. Allen  v.  Sayward,  5  Me.  227.  So  it  is  held  in  Massa- 
chusetts, that  in  a  deed  of  land  which  contains  no  express  cove- 
nants, and  purports  to  be  and  is  but  the  mere  execution  of  a 
power  conferred  by  statute,  and  in  which  the  grantor  does  not 
assume  to  have  or  convey  any  estate,  title  or  interest  of  his  own, 
the  word  "give''  implies  no  warranty.  Dow  v.  Lewis,  4  Gray, 
468. 

By  statute  in  Alabama,  Delaware,  Illinois,  Indiana,  Missis- 
sippi, Missouri  and  Pennsylvania,  the  words  grant,  bargain 
and  sell,  in  conveyances  in  fee,  unless  specially  restrained, 
amount  to  a  covenant  that  the  grantor  was  seized  of  an  estate  in 
fee,  freed  from  incumbrances  suffered  or  done  by  him,  and  for 
quiet  enjoyment  as  against  his  acts.  4  Kent's  Com.  473  ;  Latham 
v.  Morgan,  1  Sm.  &  M.  (Miss.)  611;  Oratz  v.  Ewalt,  2  Binn. 
(Penn.)  95  ;  Chambers  v.  Smith,  23  Mo.  174  ;  Dickson  v.  Desire, 
id.  151. 

In  Alabama  and  North  Carolina,  the  words  "give,  grant, 
bargain,  sell,"  etc.,  do  not  imply  any  warranty  of  title.  Hunt- 
ley v.  Waddell,  12  Ired.  (N.  C.)  32  ;  Rickets  v.  Dickins,  1  Murph. 
(N.  C.)  343 ;  see  Brown  v.  Tomlinson,  2  Greene  (Iowa),  525 ; 
Mosely  v.  Hunter,  15  Mo.  322. 

A  deed  acknowledging  that  the  grantor  owes  a  debt,  and  in 
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consideration  thereof  conveying  lands  to  the  credit*  r,  with  author- 
ity to  sell  the  lands  for  his  satisfaction,  does  not  amount  to  an 
implied  covenant  to  pay  the  money.  Anonymous  v.  May,  2  Hay. 
(N.  C.)  127 ;  see  Elder  v.  Rouse,  15  Wend.  218.  A  mortgage  ol 
chattels  which  does  not  contain  an  express  agreement  to  pay  the 
sum,  nor  a  distinct  acknowledgment  of  an  existing  debt,  will 
not  support  an  action  to  recover  the  money  secured.  Culver  v. 
Sisson,  3  N.  Y.  (3  Comst.)  264. 

The  obligation  of  a  landlord  in  any  case  to  repair,  or  to  rebuild 
demised  premises,  rests  solely  on  express  covenant  or  undertak- 
ing. And  without  an  express  covenant  to  that  effect  by  the 
lessor,  he  is  neither  bound  to  repair  the  demised  premises  him- 
self, nor  to  pay  for  repairs  made  by  the  tenant.  Arden  v.  Pul- 
len,  10  Mees.  &  W.  321  ;  Mumford  v.  Brown,  6  Cow.  475 ;  Witty 
v.  Matthews,  52  N.  Y.  (7  Sick.) 512  ;  White  v.  Mealio,  5  Jones  & 
Sp.  (N.  Y.)  72,  76  ;  and  see  Lockrow  v.  Horgan,  58  N.  Y.  (13 
Sick.)  635. 

Where  a  lease  contains  an  express  covenant  for  quiet  enjoy- 
ment of  the  demised  premises,  "  without  molestation  or  disturb- 
ance of,  or  from  the  lessor,  his  successor  or  assigns,"  no  other 
or  further  covenant  in  respect  to  enjoyment  will  be  implied. 
Burr  v.  Stenton,  43  N.  Y.  (4  Hand)  462.  There  may  be  implied 
covenants  in  a  deed,  even  though  it  contains  express  covenants  ; 
but  only  when  the  implied  covenants  are  consistent  with  the  ex 
press  ones,  will  they  be  allowed  to  operate.  Crouch  v.  Fowle^ 
9  N.  H.  219  ;  Gates  v.  Caldwell,  7  Mass.  68  ;  Vanderkarr  v.  Van- 
derkarr,  11  Johns.  122;  Morris  v.  Harris,  9  Gill  (Md.),  19,  27  ; 
Roebuck  v.  Dupuy,  2  Ala.  535. 

§  5.  Covenants,  joint  and  several.  Joint  covenants  are  such 
as  bind  both  or  all  the  covenantors  ;  several  covenants  bind  each 
of  them  separately.  And  a  covenant  may  be  both  joint  and 
several  at  the  same  time.  Duke  of  North?  t  ml 'viand  v.  Erring- 
ton,  5  T.  E,.  522  ;  Enys  v.  Donnithoriw,  2  j^urr.  1196.  As  to 
covenantees,  it  is  held  to  be  a  settled  rule  of  construction,  that 
when  the  legal  interest  in  a  covenant  and  in  the  cause  of  action 
thereon  is  joint,  the  covenant  is  joint,  although  it  may,  in  its 
terms,  be  several,  or  joint  and  several.  Capen  v.  Barrows,  1 
Gray,  376  ;  and  see  Sling  eb  if  s  Case,  5  Rep.  19,  a;  Foley  v. 
Addenbrooke,  4  Q.  B.  197 ;  James  v.  Emery,  5  Price,  533 ;  An- 
derson v.  Martindale,  1  East,  497  ;  Ludlow  v.  McCrea,  1  Wend. 
228  ;  Tannenbaum  v.  Cristalar,  5  Daly  (N.  Y.),  141 ;  Jacobs  v. 
Davis,  34  Md.  204.     But  see  Shep.  Touch.  166,  note  ;  Sorsbie 

Vol.  II.— 47 


S70  COVENANTS. 

v.  Park,  12  Mees.  &  W.  146,  158  ;  Farni  v.  Tesson,  1  Black, 
309.  But,  however  it  may  be  with  the  rights  of  covenantees,  it 
is  held  to  be  a  settled  rule  that  whether  the  liability  of  cove- 
nantors is  joint  or  several,  or  both,  depends  exclusively  upon 
the  words  of  the  covenant.  And  the  language  of  severalty  or 
joinder  is  the  test.  The  covenant  is  always  joint,  unless  declared 
t'j  be  otherwise.  Enys  v.  Bonnithorne,  2  Burr,  1190  ;  Philips 
v.  Bonsall,  2  Binn.  (Penn.)  138  ;  City  of  Philadelphia  v.  Peeves, 
48  Penn.  St.  472  ;  and  see  Westeott  v.  King,  14  Barb.  32  ;  Brad- 
bur  ne  v.  Batjield,  14  Mees.  &  W.  559. 

A  covenant  by  A  to  which  is  added,  "I,  B,  will  be  security 
for  A,"  and  signed  by  A  and  B,  was  held  to  be  a  joint  covenant. 
Elkin  v.  Moore,  6  B.  Monr.  (Ky.)  462.  And  a  covenant  that  an 
interest  has  not  been  impaired,  contained  in  a  contract  selling 
such  interest  to  A  and  B,  in  equal  proportions  to  each,  is  joint. 
Buckner  v.  Hamilton,  16  111.  487.  If  the  reversion  of  lands, 
which  are  demised  for  years,  is  conveyed  to  A  and  B  and  the 
heirs  of  B  in  trust  for  A  and  his  heirs,  A  cannot  sue  alone  on  a 
covenant  of  the  lessee  contained  in  the  lease.  Scott  v.  Godwin, 
1  Bos.  &  Pul.  67.  So,  it  is  held,  that  a  covenant  with  A  and  B, 
to  pay  an  annuity  to  A  during  B's  life,  is  a  joint  covenant,  in 
which  they  have  a  joint  legal  interest,  though  it  be  for  the  bene- 
fit of  A  only  ;  and  on  the  death  of  A  the  right  of  action  survives 
to  B  and  does  not  go  to  A's  administrators.  Anderson  v.  Mar- 
lindale,  1  East,  497. 

A  joint  covenant  not  to  do  a  particular  act  is  broken  when 
either  covenantor  does  it.      Wing  v.  Chase,  35  Me.  260. 

On  a  joint  covenant  by  two,  if  one  die,  the  survivor  only  can 
be  sued  at  law.  Bundy  v.  Williams,  1  Root  (Conn.),  543  ;  Ayer 
v.  Wilson,  2  Rep.  Const.  Ct.  319.  And  if  both  die,  only  the 
representatives  of  the  survivor  can  be  sued  at  law.  lb. ;  see  Lang 
v.  Keppele,  1  Binn.  (Penn.)  123. 

§  6.  Other  divisions.  Executory  covenants  are  those  whose 
performance  is  to  be  future.  The  most  important  covenants  of 
this  kind  are  said  to  be  those  which  relate  to  the  sale  and  pur- 
chase of  lands  ;  for  though  such  covenants  are  generally  called 
contracts  or  agreements,  yet  where  entered  into  in  writing  (as 
they  must  be  by  virtue  of  the  Statute  of  Frauds),  and  are  under 
seal,  it  is  apprehended  they  do  not  improperly  fall  under  the 
denomination  of  covenants.  Shep.  Touch,  (by  Preston)  162,  note 
d.  Executed  covenants  are  those  which  relate  to  a  thing  already 
done.     Shep.  Touch.  162. 
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A  covenant  may  be  in  the  affirmative  or  in  the  negative.  If 
one  part  be  negative,  and  an  affirmative  covenant  on  the  other 
part  be  in  consideration  of  the  performance  thereof,  though  the 
negative  covenant  be  broken,  yet  the  affirmative  covenant  oughjt 
to  be  performed.  Hunlocke  v.  Blacklowe,  1  Mod.  64  ;  S.  C,  2 
Wms.  Saund.  156. 

Covenants  are  alternative  or  disjunctive,  in  the  proper  legal 
sense,  when  they  give  an  election  to  the  party  bound  by  them  to 
perform  one  or  other  of  the  acts  to  which  the}r  relate,  and  by  the 
fulfillment  of  one  covenant  to  discharge  himself  wholly,  from  the 
performance  of  the  other.  Harmony  v.  Bingham,  1  Duer  (N. 
Y.),  209 ;  S.  C.  affirmed,  12  N.  Y.  (2  Kern.)  99  ;  Booth  v.  Spuyten 
Duyvil  Boiling-Mill  Co.,  60  N.  Y.  (15  Sick.)  487. 

Auxiliary  covenants  are  those  the  scope  of  whose  operation  is 
in  aid  or  support  of  the  principal  covenant.  If  the  principal 
covenant  is  void,  the  auxiliary  is  discharged.     1  Bouv.  Diet.  403. 

Collateral  covenants  are  such  as  are  conversant  about  some 
collateral  thing  which  does  not  at  all,  or  not  so  immediately, 
concern  the  thing  granted  ;  as  to  pay  a  sum  of  money  in  gross, 
to  build  a  house  on  another  man's  land,  to  make  a  feoffment,  or 
lease  of  other  land,  to  give  other  security  to  perform  the  cove- 
nants, or  to  pay  the  rent,  or  that  the  lessor  shall  distrain  for 
rent  on  some  other  land  than  that  which  is  demised,  or  the  like. 
Shep.  Touch.  161  ;  and  see  Lord  Uxbriclge  v.  Stoneland,  1  Ves. 
Sen.  56;  Vernon  v.  Smith,  5  Barn.  &  Aid.  1,  5;  Mayor  v. 
Steward,  4  Burr.  2439,  2446. 

Concurrent  covenants  are  those  which  are  to  be  performed  at 
the  same  time.  And  the  principle  is  clearly  laid  down,  that, 
where  something  is  to  be  performed  by  each  party  at  the  same 
time,  he  who  was  ready,  and  offered  to  do  his  part,  has  fulfilled 
his  engagement,  and  may  maintain  an  action  for  the  default  of 
the  other.  Jones  v.  Barkley,  Dougl.  684,  695  ;  Hotham  v.  East 
India  Co.,  1  Term  R.  638,  645  ;  and  see  Jones  v.  Cannock,  18 
Eng.  Law  &  Eq.  81  ;  Denny  v.  Kile,    16  Mo.  450  ;  ante,  363,  §  2. 

Inherent  covenants  are  those  which  relate  directly  to  the  land 
itself,  or  to  the  matter  granted,  as  distinguished  from  collateral 
covenants.     Shep.  Touch.  161. 

Principal  covenants  are  those  which  relate  directly  to  the 
principal  matter  of  the  contract  entered  into  between  the  parties, 
and  are  distinguished  from  auxiliary  covenants.  1  Bouv.  Diet. 
404. 

Covenants  are  distinguished  also  into  real  and  personal.    Real, 
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when  they  pass  land,  or  are  annexed  to  and  run  with  land. 
Personal,  when  they  attach  upon  or  run  in  the  personalty,  and 
charge  or  benefit  some  person  in  particular.  Personal  again 
raav  be  distinguished  into  such  as  are  transitive  or  intransi- 
live.  Intransitive,  when  the  duty  of  performing  them  is  limited 
to  the  covenantor  himself.  Transitive,  when  the  duty  passes  to 
his  representatives.  Shep.  Touch.  161 ;  Bac.  Abr.,  title  Covenant. 
Declaratory  covenants  are  such  as  serve  to  limit  or  direct 
uses.  Covenants  in  deed  are  express  covenants.  Covenants  in 
law  are  implied  covenants.  Covenants  in  gross  are  such  as 
do  not  run  with  the  land.  See  1  Bouv.  Diet.  404  ;  Shep.  Touch, 
(by  Preston)  161,  et  seq. 

ARTICLE  II. 

COVENANTS   FOR   TITLE. 

Section  1.  In  general.  Covenants  for  title  are  those  covenants 
in  a  deed  conveying  lands  which  are  inserted  for  the  purpose  of 
securing  to  the  grantee  and  covenantee  the  benefit  of  the  title 
which  the  grantor  and  covenantor  professes  to  convey.  1  Bouv. 
Diet.  403.  They  were  introduced  into  general  use,  in  place  of 
the  feudal  warranty,  toward  the  close  of  the  seventeenth  century, 
and  are  five  in  number  in  England,  namely  :  Of  seisin,  of  good 
right  to  convey,  for  quiet  enjoyment,  against  incumbrances,  and 
for  further  assurance.  They  are  frequently  termed  real  cove- 
nants, and  run  with  the  land.  Middlemore  v.  Goodale,  Cro. 
Car.  503 ;  Kingdom  v.  Nottle,  1  M.  &  S.  355.  In  the  United 
States,  the  local  habit  and  usage  varies  more  or  less  widely  be- 
tween the  different  States,  and  occasionally  between  different 
parts  of  the  same  State  ;  but,  in  general,  what  are  here  often 
called  "full  covenants"  are  the  covenants  for  seisin,  for  right  to 
convey,  against  incumbrances,  for  quiet  enjoyment,  sometimes 
for  further  assurance,  and,  almost  always,  of  warranty, —  the 
last  often  taking  the  place  of  the  covenant  for  quiet  enjoyment. 
Rawle  on  Covenants  for  Title,  27.  The  first  three  mentioned  are 
personal  covenants,  not  running  with  the  land,  or  passing  to  the 
assignee ;  for,  if  not  true,  there  is  a  breach  of  them  as  soon  as  the 
deed  is  executed,  and  they  become  clwses  in  action,  which  are  not 
technically  assignable.  Greenby  v.  WilcocJcs,  2  Johns.  1 ;  Withy 
v.  Mumford,  5  Cow.  137 ;  Wilson  v.  Cochran,  46  Penn.  St.  229  ; 
Birney  v.  Hann,  3  A.  K.  Marsh.  (Ky.)  324  ;  Thayer  v.  Clemence, 
22  Pick.  493 ;  Allen  v.  Little,  36  Me.  170 ;  Dale  v.  S7iively,  8 
Kans.  276 ;  Salmon  v.  Vallejo,  41  Cal.  481 ;  4  Kent's  Com.  471. 
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§  2.  For  seisin.  Tlie  covenant  for  seisin  is  defined  to  be  an 
assurance  to  the  grantee  that  the  grantor  has  the  very  estate, 
both  in  quantity  and  quality,  which  he  professes  to  convey. 
Howell  v.  Richards,  11  East,  641 ;  Pecare  v.  Chouteau,  15  Mo. 
527. 

This  definition  has  been  frequently  recognized  by  the  Ameri- 
can courts  ;  and,  where  one,  owning  land  on  which  was  a  spring 
of  water,  granted  to  another  the  right  to  carry  the  water  by 
aqueduct  to  premises  adjoining,  and  then  sold  his  estate  with 
covenants,  it  was  held  that  the  covenant  for  seisin,  in  respect  to 
the  spring,  was  thereby  broken.  Clark  v.  Conroe,  38  Vt.  469, 
471.  So,  the  covenant  is  broken  if  the  grantor  has  only  an  estate 
tail  (Comslock  v.  Comstock,  23  Conn.  352)  ;  or  if  there  be  a 
material  deficiency  in  the  amount  of  land  (Pr  ingle  v.  Witten,  1 
Bay  [S.  C],  256 ;  see  Phipps  v.  Tarpley,  24  Miss.  597) ;  or  if 
there  be  an  adverse  possession  of  a  part  by  a  stranger  {Sedg- 
wick v.  Holleiiback,  7  Johns.  376)  ;  or  a  concurrent  seisin  of 
another  as  tenant  in  common  (Wheeler  v.  Hatch,  12  Me.  389  ; 
Downer  v.  Smith,  38  Vt.  4G4) ;  or  an  outstanding  estate  for  life 
(Mills  v.  Catlin,  22  id.  106  ;  Wilder  v.  Ireland,  8  Jones'  [N.  C] 
L.  90 ;  Kawle  on  Covenants  for  Title,  78) ;  or,  under  certain  cir- 
cumstances, a  term  for  years,  lb.  ;  Van  Wagner  v.  Van  Nos- 
trand,  19  Iowa,  422  ;  see  Lindley  v.  Dak  in,  13  Ind.  389.  So,  a 
breach  will  occur  if  no  such  land  exists  as  that  purported  to  be 
conveyed  (Basford  v.  Pearson,  9  Allen, 389  ;  Bacons.  Lincoln, 
4  Cush.  212  ;  see  Morrison  v.  Mc Arthur,  43  Me.  567) ;  and  the 
existence  of  fences  or  other  fixtures  on  the  premises  belonging 
to  other  persons,  who  have  a  right  to  remove  them,  is  held  to 
constitute  a  breach.  Powers  v.  Dennison,  30  Vt.  752 ;  West  v. 
Stewart,  30  id.  752  ;  Mott  v.  Palmer,  1  N.  Y.  (1  Comst.)  564; 
and  see  Tift  v.  Horton,  53  N.  Y.  (8  Sick.)  377,  381  ;  Ritchmyer 
v.  Morse,  37  How.  (N.  Y.)  388 ;  S.  C,  3  Keyes,  349  ;  Burke  v. 
Nichols,  2  id.  670  ;  S.  C,  1  Abb.  Ct.  App.  260.  And  the  covenant 
is  broken  if  there  be  a  paramount  right  in  another  to  prevent  the 
grantee  from  damming  water  to  a  certain  height  when  that  right 
is  reserved  to  him  by  his  deed.  Traster  v.  Snelson,  29  Ind.  96 ; 
Hall  v.  Gale,  14  Wis.  55  ;  S.  C,  20  id.  293. 

On  the  other  hand,  the  covenant  of  seisin  in  its  usual  short 
form  is  not  broken  by  the  existence  of  easements  or  incum- 
brances which  do  not  affect  the  technical  seisin  of  the  purchaser. 
Thus,  it  is  no  breach  of  this  covenant  that  part  of  the  land  con- 
veyed was  a  public  highway,  and  was  used  as  such ;  a  public 
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highway  being  a  mere  easement,  and  the  seisin  and  right  to 
convey  still  continuing  in  the  owner  of  the  land  over  which  it 
was  laid  out.  Whitbeck  v.  Cooke,  15  Johns.  483 ;  Lewis  v.  Jones, 
1  Penn.  St.  336 ;  Vaughn  v.  Stuzaker,  16  Ind.  340.  Nor  is  this 
covenant  affected  by  the  existence  of  an  outstanding  mortgage 
{Reasoner  v.  Edmundson,  5  Ind.  394  ;  Sedgwick  v.  Hollenback,  7 
Johns.  376,  380) ;  a  judgment  (lb.)  ;  or  a  right  of  dower  (Massey 
v.  Craine,  1  McCord  [S.  C],  489  ;  Lewis  v.  Lewis,  5  Rich.  [S.  C] 
L.  12 ;  Twite  v.  Miller,  10  Ohio,  383) ;  since  a  judgment  or  a  right 
of  dower  do  not  divest  the  technical  title  of  seisin  of  the  grantor 
(Rawle  on  Covenants  for  Title,  80) ;  and  a  mortgage,  although  in 
strictness  it  purports  to  pass  the  legal  title,  yet  is  almost  univer- 
sally regarded  at  the  present  day  as  a  mere  security  for  the  pay- 
ment of  the  debt.  lb.  ;  Reasoner  v.  Eclmundson,  5  Ind.  394. 
So  it  is  held  that  the  covenant  of  seisin  extends  only  to  a  title 
existing  in  a  third  person,  and  which  might  defeat  the  estate 
granted  by  the  defendant;  it  never  can,  therefore,  be  permitted 
to  a  person,  to  accept  a  deed  with  covenants  of  seisin,  and  then 
turn  round  upon  his  grantor,  and  allege  that  his  covenant  is 
broken,  for  that,  at  the  time  he  accepted  the  deed,  he  himself 
was  seized  of  the  premises.  Fitch  v.  Baldwin,  17  Johns.  161  ; 
Furness  v.  Williams,  11  111.  229  ;  see  Coit  v.  Mc Reynolds,  2 
Robt.  (N.  Y.)  655.  But  a  judgment  for  taxes,  sale,  and  tax  deed 
is  held  to  constitute  a  breach  of  the  covenant.  Vorhis  v.  For- 
sythe,  4  Biss.  409. 

In  England,  and  in  most  of  the  States  of  the  Union,  a  cove- 
nant of  seisin  or  lawful  seisin  is  a  covenant  not  only  that  the 
grantor  is  seized,  but  that  he  is  seized  of  an  indefeasible  estate  ; 
in  other  words,  it  is  a  covenant  for  the  title,  in  its  technical 
sense.  Cooke  v.  Fowns,  1  Keble,  95  ;  Gray  v.  Briscoe,  Noy, 
142  ;  Young  v.  Raincock,  7  C.  B.  310 ;  Rawle  on  Covenants  for 
Title,  56  ;  Pierce  v.  Johnson,  4  Vt.  53 ;  Mills  v.  Catlin,  22  id. 
106 ;  Lockwood  v.  Sturdevani,  6  Conn.  385 ;  Parker  v.  Brown, 
15  N.  H.  186 ;  but  see  3  Washb.  on  Real  Prop.  655,  656.  By  the 
courts  of  some  of  the  States  it  is,  however,  held,  that  a  covenant 
that  one  is  "lawfully  seized,"  or  has  "a  good  and  sufficient 
seisin,"  does  not  require  that  the  grantor  should  have  an  inde- 
feasible estate,  and  is  not  broken  if  an  actual  seisin,  no  matter 
how  tortious,  provided  it  be  under  color  of  title,  be  given  to  the 
purchaser.  Marston  v.  Hobbs,  2  Mass.  439  ;  Bearce  v.  Jackson^ 
4  id.  408;  Raymond  v.  Raymond,  10  Cush.  134;  Follett  v. 
Or  ant,  5  Allen,  175  ;  Boothby  v.  Hathaway,  20  Me.  255  ;  Wilson 
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v  Widenham,  51  id.  567 ;  Backus  v.  McCoy,  3  Ohio,  211 ; 
Deoore  v.  Sunderland,  17  id.  60  ;  Watts  v.  Parker,  27  111.  229  ; 
Rawle  on  Covenants  for  Title,  56,  58,  and  notes.  Most  of  the 
cases  last  cited  decide  that  if  there  is  an  actual  seisin  the  cove- 
nant is  not  broken  at  all ;  that  there  has  been  and  can  be  no 
breach,  and  that  the  covenant  will  have  been  fully  answered,  even 
though  the  purchaser  should  afterward  be  evicted.  lb.  Such  is 
the  decision  in  Marston  v.  Hobbs,  2  Mass.  439,  and  it  follows, 
that  as  the  covenant  cannot  be  broken,  unless  the  grantee  fails  to 
obtain  either  title  or  possession,  the  breach,  if  any,  must  be 
final  and  total  in  the  first  instance,  and  the  right  of  action  cannot 
pass  to  a  subsequent  assignee.  lb.;  Redwine  v.  Brown,  10  Ga. 
314  ;  see  1  Sm.  Lead.  Cas.  (7th  Am.  ed.)  216.  But  the  Ohio  cases 
cited,  hold  that  where  there  is  an  actual  seisin,  the  covenant  is 
not  broken  at  that  time ;  it  remains  unbroken  so  long  as  the 
grantee,  or  those  claiming  under  him,  continues  seized,  and  the 
breach  is  postponed  until  their  seisin  be  disturbed,  either  actually 
or  constructively.  Backus  v.  McCoy,  3  Ohio,  211;  Great  West- 
em  Stock  Co.  v.  Saas,  24  Ohio  St.  542 ;  Rawle  on  Covenants 
for  Title  (4th  ed.),  57,  note  1. 

This  gives  to  the  heir,  the  devisee,  or  the  assignee  of  the  cove- 
nantee, a  right  of  action  in  his  own  name  where  the  actual  seisin 
has  been  transferred  to  him.  lb.;  and  see,  on  this  point,  Fowler 
v.  Poling,  2  Barb.  300 ;  Beddoe  v.  Wadsworth,  21  Wend.  120 ; 
Coit  v.  McReynolds,  2  Robt.  (N.  Y.)  658;  Devore  v.  Sunderland, 
17  Ohio,  60.  A  covenant  for  indefeasible  seisin  receives  the 
same  construction  everywhere,  and  is  held  to  run  with  the  land. 
See  Collier  v.  Gamble,  10  Mo.  467;  Abbott  v.  Allen,  14  Johns. 
248  ;  Smith  v.  Strong,  14  Pick.  128 ;  Magwire  v.  Riggan,  44  Mo. 
512 ;  Garfield  v.  Williams,  2  Vt.  327 ;  Rawle  on  Covenants  for 
Title  (4th  ed.),  58. 

But  the  great  majority  of  the  American  cases  hold  that  the 
covenant  of  lawful  seisin  contained  in  a  conveyance  of  real 
estate  does  not  run  with  the  land.  They  hold  the  covenant  to 
be  in  pro3senti,  and  that  it  is  broken,  if  at  all,  when  the  deed  is 
delivered,  and  that  the  cluim  for  damages  thereby  becomes  per- 
sonal in  its  nature  to  the  grantee,  and  is  not  transferred  by  a 
conveyance  to  a  subsequent  grantee.  See  ante,  372,  §  1,  and  cases 
cited ;  see  also  Richard  v.  Bent,  59  Til.  38;  S.  C,  14  Am.  Rep. 
1.  But,  in  Iowa,  where  deeds  have  been  reduced  to  forms  of 
great  simplicity,  and  where  choses  in  action  may  be  assigned 
and  transferred,  the  English  doctrine,  that  the  covenant  of  seisin 
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does  run  with  the  laud,  has  been  adopted.  Scliofield  v.  Iowa 
Homestead  Co.,  32  Iowa,  317;  S.  C,  7  Am.  Eep.  197.  The  Eng- 
lish doctrine  has  also  been  adopted  by  the  court  of  Indiana. 
Martin  v.  Baker,  5  Blackf.  (Ind.)  232  ;  and  see  Overhizer  v. 
McCollister,  10  id.  44  ;  Coleman  v.  Lyman,  42  id.  289  ;  see  Rich- 
ard v.  Bent,  59  111.  38  ;  S.  C,  14  Am.  Rep.  1. 

Where  A  conveys  land  to  B,  with  covenant  of  seisin,  and  B 
reconveys  to  A  without  covenant,  B  may,  notwithstanding, 
recover  against  A  for  a  breach  of  his  covenant  of  seisin.  Bank 
of  Utica  v.  Mersereau,  3  Barb.  Ch.  528. 

§  3.  For  right  to  convey.  It  is  sometimes  said  that  the  cove- 
nant for  right  to  convey  is  synonymous  with  the  covenant  for 
seisin.  Slater  v.  Raw-son,  1  Mete.  (Mass.)  455  ;  Raymond  v. 
Raymond,  10  Cush.  134.  And,  in  England,  it  has  almost  super- 
seded the  latter  covenant.  Rawle  on  Covenants  for  Title  (4th 
ed.),  87.  But,  although  these  covenants  are  synonymous,  the 
converse  is  far  from  true.  If  a  man  be  seized  in  fee,  he  has  the 
power  to  sell,  but  he  may  have  the  power  to  sell  and  not  be 
seised.  Devore  v.  Sunderland,  17  Ohio,  52 ;  see  Mitchell  v. 
Hazen,  4  Conn.  513.  In  England,  the  covenant  for  right  to  con- 
vey is  the  appropriate  one  in  every  case  in  which  the  conveyance 
is  made  by  virtue  of  a  power.  Rawle  on  Covenants  for  Title 
(4th  ed.),  87.  And,  in  this  country,  in  those  States  where  the 
covenant  for  seisin  is  answered  by  the  transfer  to  the  purchaser 
of  an  actual  though  a  tortious  seisin,  irrespective  of  the  right  by 
which  the  property  is  held,  there  would  seem  to  be  an  especial 
reason  for  the  insertion  of  the  covenant  for  right  to  convey.  lb. ; 
and  see  the  preceding  section. 

Covenants  for  right  to  convey,  like  covenants  of  seisin,  are 
held  to  be  broken  as  soon  as  made,  and  therefore  incapable  of 
being  taken  advantage  of  by  an  heir  or  an  assignee.  Chapman 
v.  Holmes,  5  Halst.  (N.  J.)  20 ;  and  see  ante,  373,  §  2. 

§  4.  Against  incumbrances.  A  covenant  against  incum- 
brances is  one  which  has  for  its  object  security  against 
"every  right  to  or  interest  in  the  land,  which  may  subsist  in 
third  persons,  to  the  diminution  of  the  value  of  the  land,  but 
consistent  with  the  passing  of  the  fee  by  the  conveyance."  2' 
Greenl.  Ev.,  §  242  ;  Prescott  v.  Trueman,  4  Mass  630;  Bronson 
v.  Coffin,  108  id.  175;  Carter  v.  Denman,  3  Zabr.  (N.  J.)  273; 
Mitchell  v.  Warner,  5  Conn.  527.  A  judgment  (Holman  v. 
Creagmiles,  14  Ind.  177  ;  Jenkins  v.  Hopkins,  8  Pick.  346) ;  a 
mortgage  {Brooks  v.  Moody,  25  Ark.  452 ;  Freeman  v.  Foster, 
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55  Me.  508  ;  Bean  v.  Mayo,  5  Greenl.  [Me.]  94);  a  right  of  dower, 
whether  inchoate  or  otherwise  {Bigeloio  v.  Hubbard,  97  Mass. 
195;  McAlpin  v.  Woodruff,  11  Ohio  St.  120;  Heimburgv.  Ismay, 
3  Jones  &  Sp.  [N.  Y.]  35;  Runnels  v.  Webber,  59  Me.  488);  and 
taxes,  whether  presently  due  {Ingalls  v.  Cooke,  21  Iowa,  560; 
Almy  v.  Hunt,  48  111.  45;  Mitchell  v.  Pillsbury,  5  Wis.  410); 
or  which,  when  thereafter  levied,  relate  back  prior  to  the  con- 
veyance {Peters  v.  Myers,  22  Wis.  602;  Hutch  ins  v.  Moody, 
30  Vt.  656;  S.  C,  34  id.  433;  Rundell  v.  Za&e?/,  40  N.  Y.  [1 
Hand]  514;  see  Cochran  v.  Guild,  106  Mass.  29;  Boston,  etc., 
Steamboat  Co.  v.  Munson,  111  id.  34),  are  all  held  to  be  incum- 
brances within  the  scope  of  a  covenant  against  incumbrances. 

No  tax  or  assessment  can  exist,  so  as  to  become  a  lien  or  in- 
cumbrance upon  land,  until  the  amount  of  such  tax  or  assess- 
ment is  ascertained  or  determined.  Dowdney  v.  Mayor,  etc.,  of 
New  York,  54  N.  Y.  (9  Sick.)  186.  The  entry  of  land  in  an  as- 
sessment roll  does  not  constitute  an  incumbrance  upon  it,  and 
the  assessment,  or  the  subsequent  levy  of  a  tax  thereon,  is  not  a 
breach  of  a  covenant  against  incumbrances  contained  in  a  deed 
of  the  land  which  was  executed  after  the  completion  of  the  as- 
sessment roll,  but  before  the  lev}'  of  the  tax.  Barlow  v.  St. 
Nicholas  Bank,  63  N.  Y.  (18  Sick.)  399;  see  Pierce  v.  Brew,  43 
Vt.  292. 

It  has  been  held  that  the  covenant  will  be  broken  by  the  ex- 
istence of  a  prior  outstanding  lease.  Grice  v.  Scarborough,  2 
Spears  (S.  C),  649;  Batchelder  v.  Sturgis,  3  Cush.  201;  Porter 
v.  Bradley,  7  R.  I.  538;  Van  Wagner  v.  Van  Nostrand,  19  Iowa, 
422;  see  Gale  v.  Edwards,  52  Me.  360 ;  but  not  where  the  lease 
was  only  executory  and  dependent  for  its  effect  upon  some  act 
of  the  lessor  which  he  had  never  performed.  Cross  v.  Noble,  67 
Penn.  St.  77;  Weld  v.  Traip,  14  Gray,  330.  And  where,  at  the 
execution  of  the  conveyance,  the  vendor  made  an  assignment  of 
two  prior  leases  of  the  premises  to  the  purchaser,  and  notified 
the  tenants  to  pay  the  rent  to  him,  the  existence  of  the  leases 
was  held  to  be  no  breach.  Pease  v.  Christ,  31  N.  Y.  (4  Tiff.) 
141.  So,  where  a  vendor  contracted  to  sell  certain  property 
which  the  purchaser  knew  to  be  in  the  occupation  of  a  tenant, 
and  it  was  afterward  discovered  by  the  purchaser  that  the 
tenant  had  a  lease,  it  was  held,  that  the  purchaser  was  affected 
with  notice  of  the  lease  and  was  not  entitled  to  a  specific  per- 
formance with  compensation.  James  v.  Lichfield,  L.  R.,  9 
Eq.  51. 

Vol.  II.— 48 


378  COVENANTS. 

A  grantor  conveyed  real  estate,  "  subject  to  the  right  of  the 
widow  and  daughter  of  B,  the  daughter' s  right  to  exist  no  longer 
than  the  widow  occupies  the  premises  under  the  will  of  said  B." 
By  this  will,  the  daughter's  right  continued  after  the  death  of 
the  widow,  and  it  was  held  that  the  grantor  was  liable  for  a 
breach  of  the  covenant  against  incumbrances.  Jarvis  v.  Buttrick, 
1  Mete.  (Mass.)  430.  So,  this  covenant  was  held  to  be  broken, 
where  the  premises  sold  were  subject  to  a  restriction  against 
building  except  in  a  specified  manner  {Roberts  v.  Levy,  3  Abb. 
[N.  S.]  N.  Y.  311) ;  so,  where  they  were  sold  subject  to  a  cove- 
nant that  a  certain  fence  should  be  erected  or  maintained  (Kel- 
logg v.  Robinson,  6  Vt.  276  ;  Burbank  v.  Pillsbury,  48  N.  H. 
475  ;  see  Parish  v.  Whitney,  3  Gray,  516 ;  Blain  v.  Taylor,  19 
Abb.  [N.  Y.]  228)  ;  and  so,  where  they  were  sold  subject  to  a 
covenant  that  no  ardent  spirits  should  be  sold  therefrom.  Hatcher 
v.  Andrews,  5  Bush  (Ky.),  561.  And  it  is  generally  held,  that 
the  existence  of  an  easement  or  servitude  to  which  the  land  is 
subject  is  a  breach  of  the  covenant  against  incumbrances.  See 
McMidlin  v.  Wooley,  2  Lans.  (N.  Y.)  394.  Thus,  a  conveyance 
to  a  railroad  company  of  a  right  of  way,  is  an  easement  whose 
existence  constitutes  a  breach  of  a  covenant  against  incumbrances 
in  a  subsequent  deed  of  the  same  land  by  the  same  grantor  to  a 
third  party  {Barlow  v.  McKinley,  24  Iowa,  70  ;  Kellogg  v. 
Matin,  50  Mo.  496  ;  S.  C,  11  Am.  Rep.  426  ;  Burk  v.  Hill,  48 
Ind.  52  ;  S.  C,  17  Am.  Rep.  731);  and  the  covenantee  may  main- 
tain his  action  therefor,  though  both  parties  knew  that  the  rail- 
road was  being  operated,  and  that  the  covenant  would  not  be 
performed.  Beach  v.  Miller,  51  111.  206  ;  S.  C,  2  Am.  Rep.  290. 
So,  an  existing  right  in  a  third  person  to  cut  and  remove  stand- 
ing trees  (Spurr  v.  Andrew,  6  Allen,  420  ;  Cathcart  v.  Bowman, 
5  Penn.  St.  319) ;  or  to  cut  and  maintain  a  drain  (SmiiJi  v. 
Sprague,  40  Yt.  43);  or  other  artificial  water-course  (Prescott  v. 
Wliite,  21  Pick.  341) ;  or  to  pass  over  the  land  to  take  water  from 
a  spring  in  it  (Mitchell  v.  Warner,  5  Conn.  497 ;  Harlow  v. 
Thomas,  15  Pick.  68 ;  see  Wilson  v.  Cochran,  46  Penn.  St.  233  ; 
Muss  v.  Steele,  40  Yt.  310  ;  Wetherbee  v.  Bennett,  2  Allen,  428) ; 
or  to  erect  dams,  sluices  and  locks  at  different  places  on  a  stream 
(Oinn  v.  Hancock,  31  Me.  42) ;  all  these  have  been  held  to  be 
breaches  of  the  covenant.  And  see  Lamb  v.  Danforth,  59  Me. 
322  ;  S.  C,  8  Am.  Rep.  426  ;  Kutz  v.  McCune,  22  Wis.  628.  So, 
in  a  case  between  lessor  and  lessee,  the  right  of  the  adjoining 
owner  to  use  the  party-wall  was  held  a  breach  of  the  covenant. 
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Giles  v.  Dugro,  1  Duer  [N.  Y.],  331) ;  though  it  was  held  other- 
wise, in  a  case  between  vendor  and  purchaser.  Bertram  v. 
Curtis,  31  Iowa,  46  ;  see  also  Hendricks  v.  Stark,  37  N.  Y.  (10 
Tiff.)  106  ;  Brooks  v.  Curtis,  50  N.  Y.  (5  Sick.)  639  ;  S.  C,  10 
Am.  Rep.  545  ;  affirming  S.  C,  4  Lans.  283. 

Some  conflict  of  authority  has  existed,  and  still  prevails,  as  to 
whether  the  existence  of  a  public  road  or  highway  over  the 
property,  is  a  breach  of  this  covenant.  In  an  early  case  in  New 
York,  it  is  strongly  doubted  ( Whitbeck  v.  Cook,  15  Johns.  483) ; 
while  the  courts  of  Pennsylvania  have  decided  the  question 
directly  in  the  negative.  Patterson  v.  Arthurs,  9  Watts,  152; 
Dobbins  v.  Brown,  12  Penn.  St.  80  ;  Wilson  v.  Cochran,  46  id. 
229  ;  see  McClanachon  v.  Corwin,  3  Yeates,  373.  It  was  also  held 
in  Indiana,  that  a  legal  public  highway,  in  actual  use,  is  not 
embraced  in  a  general  covenant  against  incumbrances.  Scribner 
v.  Holmes,  16  Ind.  142,  since  overruled  in  Burk  v.  Hill,  48  Ind. 
52;  S.  C,  17  Am.  Rep.  731.  In  an  early  case  in  Massachusetts,  in 
which  the  breach  of  covenant  assigned  was  the  existence  "of  a 
public  town-road  or  way  duly  laid  out  by  the  town  of  A  for  the 
use  of  all  its  inhabitants,"  this  was  held  to  be  an  incumbrance. 
Kellogg  v.  Ingersoll,  2  Mass.  101.  The  ruling  has  been  approved 
and  sustained  in  all  the  New  England  States,  and  it  is  now  con- 
sidered as  definitely  settled  there,  that  a  public  highway  does 
constitute  a  breach  of  the  covenant  against  incumbrances. 
Parish  Y.Whitney,  3  Gray,  516;  Hubbard  v.  Norton,  10  Conn. 
422;  Herrick  v.  Moore,  19  Me.  313;  Haynes  v.  Young,  36  id. 
557;  Butler  v.  Gale,  27  Vt.  739;  Pritchard  v.  Atkinson,  3  N.  H. 
335.  And  where  the  question  has  arisen,  the  same  doctrine  has 
been  approved  in  the  Western  States.  See  Beach  v.  Miller,  51 
111.  206;  Kellogg  v.  Matin,  50  Mo.  496;  S.  C,  11  Am.  Rep.  426; 
Burk  v.  Hill,  48  Ind.  52;  S.  C,  17  Am.  Rep.  731. 

But  viewing  premises,  and  staking  out  a  road  over  the  same 
by  selectmen  of  a  town,  do  not  constitute  an  incumbrance  thereon 
until  a  location  is  filed  and  accepted.  SJtutev.  Barnes,  2  Allen, 
598.  So  an  outstanding  mortgage  is  held  to  be  no  breach  of  the 
covenant  against  incumbrances,  when  the  premises  are  described 
by  metes  and  bounds  in  the  body  of  the  deed  and  declared  to  be 
subject  to  the  mortgage.  Freeman  v.  Foster,  55  Me.  508.  So 
of  a  mortgage  on  the  land,  which  the  covenantee  is  bound  to 
pay.  Watts  v.  Welman,  2  N.  H.  458.  And  so  of  an  adverse 
equitable  claim  to  land.  Marple  v.  Scott,  41  111.  50.  And  where 
the  owner  of  land  conveyed  it  with  a  covenant  against  incum 
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brances,  the  purchaser  verbally  agreeing  to  indemnify  him 
against  all  claims,  owing  to  an  adjoining  wall  being  placed 
partly  on  the  land  conveyed,  it  was  held  that  the  liability  of  the 
grantor  to  pay  for  such  wall,  being  merely  personal,  was  not  a 
breach  of  the  covenant.  Weld  v.  Nichols,  17  Pick.  538.  And 
where  land,  which  is  conveyed  by  deed,  is  described  as  land 
"  through  which  the  water  from  a  mill  passes,"  and  the  grantor 
inserts  a  covenant  in  the  deed  that  the  granted  premises  are  free 
from  all  incumbrances,  the  existence  of  a  right  of  the  mill  owner 
to  cleanse  the  natural  channel  of  the  stream,  and  remove  obstruc- 
tions to  the  free  flow  of  the  water  from  the  mill,  is  not  an  in- 
cumbrance within  the  meaning  of  such  covenant.  Prescott  v. 
Williams,  5  Mete.  (Mass.)  429. 

The  weight  of  American  authority  undoubtedly  is,  that  the 
covenant  against  incumbrances,  as  generally  expressed,  standing 
by  itself  as  a  separate  and  independent  covenant,  is  a  covenant 
in  prcesenti.  Being  broken,  if  at  all,  at  the  instant  of  its  crea- 
tion, it  is  thereby  turned  into  a  mere  right  of  action,  which  is  not 
assignable  at  law,  which  can  be  taken  advantage  of  only  by  the 
covenantee  or  his  personal  representatives  and  can  neither  pass 
to  an  heir,  a  devisee  nor  a  subsequent  purchaser;  in  other  words, 
it  does  not  run  with  the  land.  See  ante,  372,  §  1,  and  cases  there 
cited ;  see  also  Richard  v.  Bent,  59  111.  38  ;  S.  C,  14  Am.  Rep.  1. 
But  it  has  been  generally  considered,  both  in  England  and  in 
this  country,  that  when  the  covenant  against  incumbrances  is 
coupled  with  that  for  quiet  enjoyment,  it  depends  for  its  con- 
struction upon  the  latter,  of  which  it  thus  forms  a  part,  and  is  to 
all  intents  and  for  all  purposes  a  covenant  in  futuro,  and,  until 
breach,  it  runs  with  the  land.  See  lb. ;  Carter  v.  Benman,  3  Zabr. 
(N.  J.)  273  ;  Hutchins  v.  Moody,  30  Yt.  658  ;  Anderson  v.  Knox, 
20  Ala.  156  ;  Jeter  v.  Glenn,  9  Rich.  (S.  C.)  L.  377  ;  Greene  v. 
Creighton,  7  R.  I.  1  ;  Hall  v.  Dean,  13  Johns.  105 ;  Grice  v. 
Scarborough,  2  Spears  (S.  C),  649  ;  Rawle  on  Covenants  for 
Title  (4th  ed.),  89,  91,  and  note  ;  Piatt  on  Covenants,  331. 

It  is  also  important  to  notice  a  distinction  made  between  a 
covenant  that  the  premises  are  free  from  incumbrances,  or  that 
the  purchaser  shall  enjoy  them  free  from  incumbrances,  and  a 
covenant  to  pay  off  or  discharge  incumbrances,  or  one  similarly 
framed,  whose  object  is  the  accomplishment  of  a  thing  certain  at 
a  certain  time.  Rawle  on  Covenants  for  Title  (4th  ed.),  92  ; 
Lethbridge  v.  Mylton,  2  Barn.  &  Ad    772. 

The  distinction  is  that  where   the  covenant  is  simply  one  of 
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indemnity ',  the  covenantee  can  recover  only  nominal  damages 
for  a  breach  thereof,  unless  he  can  show  that  he  has  sustained 
actual  loss  or  injury  thereby,  or  has  had  to  pay  money  to  remove 
the  incumbrance.  Cliur chill  v.  Hunt,  3  Denio,  321,  326  ;  Rich- 
ard v.  Bent,  59  111.  38  ;  S.  C.,  14  Am.  Rep.  1  ;  McGee  v.  Roen,  4 
Abb.  (N.  Y.)  8 ;  Ardesco  Oil  Co.  v.  N  A.  Mining  Co.,  66  Penn. 
St.  375,  381 ;  Carr  v.  Roberts,  5  Barn.  &  Ad.  78.  But  where  the 
covenant  is  to  perform  some  specific  thing,  or  to  save  the  cove- 
nantee from  a  charge  or  liability,  the  right  of  action  is  complete 
as  soon  as  there  is  a  failure  to  do  the  specific  act,  or  when  such 
charge  or  liability  is  incurred.  lb. ;  Lethbridge  v.  Mytton,  2 
Barn.  &  Ad.  772 ;  Port  v.  Jackson,  17  Johns.  239,  479  ;  Dorsey 
v.  Dashiell,  1  Md.  204  ;  Booth  v.  Starr,  1  Conn.  249  ;  Lathrop 
v.  Atwood,  21  id.  123  ;  Gardner  v.  Wiles,  16  Me.  280  ;  Jennings 
v.  Norton,  35  id.  309  ;  Hogan's  Ex'rs  v.  Calvert,  21  Ala.  199  ; 
Gilbert  v.  Wiman,  1  N.  Y.  (1  Comst.)  550 ;  Smith  v.  Howell,  6 
Exch.  739,  note.  And  it  is  held,  that  a  covenant  in  a  lease,  whereby 
the  lessee  agrees  to  bear,  pay  and  discharge  all  taxes  and  assess- 
ments which  shall  be  imposed  upon  the  demised  premises  dur- 
ing the  term,  is  broken  when  the  lessee  neglects  to  pay  a  tax 
or  assessment  duly  imposed.  It  is  not  simply  a  contract  of  in- 
demnity, but  by  it  the  tax  or  assessment,  as  between  the  parties, 
becomes  the  debt  of  the  lessee.  The  lessor,  therefore,  can  main- 
tain an  action  thereon  without  first  paying  the  tax  or  assessment, 
and  as  damages  he  is  entitled  to  recover  the  amount  of  such  tax 
or  assessment.  Rector,  etc.,  of  Trinity  Church  v.  Higgins,  48  N. 
Y.  (3  Sick.)  532. 

But  in  an  action  for  the  breach  of  a  covenant  against  incum- 
brances, on  the  ground  that  a  tax  was  unpaid,  the  grantee  hav- 
ing requested  that  the  tax  be  not  mentioned  in  the  deed,  and 
having  promised  to  pay  it  himself  and  indemnify  the  grantor 
against  it,  can  recover  only  nominal  damages.  Newcomb  v.  Wal- 
lace, 112  Mass.  25. 

§  5.  For  quiet  enjoyment.  The  covenant  for  quiet  enjoyment 
has  been  defined  to  be  "an  assurance  against  the  consequences 
of  a  defective  title,  and  of  any  disturbances  thereupon." 
Howell  v.  Richards,  11  East,  633,  641.  And  for  the  purpose  of 
this  covenant,  and  the  indemnity  it  affords,  it  is  immaterial  in 
what  respects,  and  by  what  means,  or  by  whose  acts,  the  eviction 
of  the  grantee  or  his  heir  takes  place.  lb. ;  Norman  v.  Foster,  1 
Mod.  101.  An  entry  even,  by  the  covenantor  himself,  tortiously, 
and  without  title,  is  a  breach  of  this  covenant.    Sedgwick  v. 
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Hollenback,  7  Johns.  376.  It  is  not,  however,  every  mere  tres- 
pass by  the  lessor  upon  the  demised  premises  which  will 
amount  to  a  breach  ;  the  entry  must  be  made  under  an  assump- 
tion of  title.  Mayor,  etc.,  of  New  York  v.  Mabie,  13  N.  Y.  (3 
Kern.)  151,  156  ;  0'  Keefe  v.  Kennedy,  3  Cush.  325  ;  Bostwick  v. 
Williams,  36  111.  69.  Thus,  it  is  held  to  be  no  breach  of  this 
covenant  where  the  landlord  enters  merely  for  the  purpose  of 
making  repairs.  Doupe  v.  Genin,  1  Sweeny  (N.  Y.),  25 ;  S.  C, 
37  How.  5 ;  and  see  Lloyd  v.  Tomkies,  1  T.  R.  673 ;  Seddon  v. 
Senate,  13  East,  72.  If  a  tenant,  who  has  lost  his  right  to  remove 
fixtures,  unlawfully  removes  them  before  the  expiration  of  his 
term,  this  will  not  constitute  a  breach  of  covenants  of  seisin,  and 
for  quiet  enjoyment  in  a  deed  executed  by  the  landlord  before 
the  expiration  of  such  term.  Loughran  v.  Ross,  45  N.  Y.  (6 
Hand)  792 ;  S.  C,  6  Am.  Rep.  173.  Nor  does  the  covenant  of 
quiet  enjoyment  stipulate  against  the  unlawful  acts  of  others  in 
disturbing  it  (Ranlin  v.  Robertson,  2  Strobh.  [S.  C]  366);  as,  for 
instance,  the  acts  of  a  mob,  committed  against  the  will  of  the 
covenantor.  Surget  v.  Aright,  11  Sm.  &  M.  (Miss.)  87  ;  Jones  v. 
Worley,  21  La.  Ann.  404.  It  is  different,  however,  if  the  covenant 
be  expressly  against  the  acts  of  a  certain  person  named,  for  there 
the  covenantor  is  presumed  to  know  the  person  against  whose 
acts  he  is  content  to  covenant,  and  may  therefore  reasonably  be 
expected  to  stipulate  against  any  disturbance  from  him,  whether 
from  lawful  title  or  otherwise.  Foster  v.  Mapes,  Cro.  Eliz.  212 ; 
Nash  v.  Palmer,  5  Maule  &  S.  374 ;  Perry  v.  Edwards,  1  Str. 
400  ,  Pence  v.  Duval,  9  B.  Monr.  (Ky.)  49.  And  where  an  ex- 
ception is  introduced  into  the  covenant  as  to  the  acts  of  certain 
specified  persons,  the  covenant  is  held  to  apply  to  the  acts  of  all 
others  not  within  the  exception.  Woodruff  v.  Greenwood,  Cro. 
Eliz.  517.  But  a  covenant  against  disturbances,  "  by  any  per- 
sons whomsoever,"  does  not  extend  to  acts  of  sovereignty  ;  as,  for 
instance,  to  the  exercise  by  a  State  of  the  right  of  eminent 
domain  {Ellis  v.  Welch,  6  Mass.  246 ;  Frost  v.  Earnest,  4 
Whart.  [Penn.]  86);  nor  to  the  exercise  by  the  Federal  government 
of  the  right  to  emancipate  slaves.  Osborn  v.  Nicholson,  13  Wall. 
655.  And,  where  a  slave  was  sold  with  a  covenant  that  she  was  a 
slave  for  life,  it  was  held  that  the  covenant  was  not  broken  by 
the  emancipation  proclamation  of  1865.  Phillips  v.  Evans.  3d 
Mo.  305 ;  see  also  Whilworth  v.  Carter,  43  Miss.  61  ;  Willis  v. 
Halliburton,  25  Ark.  173  ;  Fitzpatrick  v.  Hearne,  44  Ala.  171 ; 
Hand  v.  Armstrong,  34  Ga.  232  ;  Walker  v.  Gallin,  12  Fla.  9 ; 
Porter  v.  Ralston,  6  Bnsh  (Ky.),  665. 
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Though  at  one  time  doubted  (see  Selby  v.  Chute,  1  Brownl.  23), 
it  is  now  the  settled  doctrine,  that  a  disturbance  or  interruption 
which  interferes  with  the  title  and  possession  of  the  land,  by 
reason  of  a  suit  in  equity,  is  within  the  scope  of  a  covenant  for 
quiet  enjoyment  against  disturbances  generally.  Hunt  v.  Ban- 
ners, T.  Raym.  370  ;  Calthorp  v.  Hey  ton,  2  Mod.  54 ;  Martin  v. 
Martin,  1  Dev.  (N.  C.)  413  ;  Rawle  on  Covenants  for  Title  (4th 
ed.),  143.  But  if  the  equitable  proceeding  interferes  only  with 
a  particular  mode  of  enjoyment  of  the  land,  or  part  of  it,  but 
not  with  the  title  or  possession,  it  is  no  breach.  lb.  ;  Dennett  v. 
Atherto/i,  L.  R.,  7  Q.  B.  316,  326  ;  Morgan  v.  Hunt,  2  Yent.  213. 

In  English  conveyancing,  the  covenant  for  quiet  enjoyment 
has  practically  superseded  the  ancient  doctrine  of  warranty  as  a 
guaranty  of  title,  and  it  is  sometimes  called  the  "  sweeping  cove- 
nant." In  this  country  it  is  frequently  replaced  by  the  covenant 
of  warranty,  the  latter  being  considered  the  principal  or  "  sweep- 
ing covenant"  in  American  conveyances.  In  both  countries  it 
occurs  most  frequently  in  leases,  and  in  Pennsylvania,  and  per- 
haps elsewhere,  it  is  the  only  covenant  generally  inserted  in 
ground-rent  deeds.  See  Rawle  on  Covenants  for  Title  (4th  ed.), 
125  ;  Rea  v.  Minkler,  5  Lans.  (N.  Y.)  196,  199. 

To  entitle  a  plaintiff  to  recover  damages  for  the  breach  of  the 
covenant  for  quiet  enjoyment,  a  lawful  eviction  in  some  form 
must  be  shown.  Greenvault  v.  Davis,  4  Hill  (N.  Y.),  645.  And 
it  was  at  one  time  held  that  to  constitute  an  eviction  there  must 
be  a  disturbance  of  the  possession  under  a  paramount  title  by 
due  process  of  law.  Lansing  v.  Van  Alstyne,  2  Wend.  563, 
note ;  Webb  v.  Alexander,  7  id.  281.  But  such  is  not  now  the 
rule  ;  and,  according  to  the  later  decisions,  a  covenant  for  quiet 
enjoyment  is  broken  whenever  there  has  been  an  involuntary 
loss  of  possession  by  reason  of  the  hostile  assertion  of  an  irre- 
sistible title.  The  paramount  title  need  not  be  established  by 
judgment  before  the  covenantee  will  be  authorized  to  surrender 
possession.  Smith  v.  Shepard,  15  Pick.  147  ;  Funk  v.  Creswell, 
5  Clarke  (Iowa),  86  ;  Leary  v.  Durham,  4  Ga.  593  ;  Steioart  v. 
Drake,  4  Halst.  (N.  J.)  141 ;  Clark  v.  Lineberger,  44  Ind.  223  ; 
and  see  Upton  v.  Townsend,  17  Com.  Bench,  30.  Nor  need  there 
be  an  actual  dispossession  ;  if  the  paramount  title  is  so  asserted 
that  he  must  yield  or  leave,  the  covenantee  may  purchase  or 
lease  of  the  true  owner,  and  this  will  be  considered  a  sufficient 
eviction  to  constitute  a  breach.  McGary  v.  Hastings,  39  Cal. 
360 ;  S.  C,  2  Am.  Rep.  456  ;  Drew  v.  Towle,  10  Fost.  (N.  H.)  537  ; 
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Poyntelt  v.  Spencer,  6  Penn.  St.  254  ;  Sterling  v.  Peet,  14  Conn 
254 ;  Hamilton  v.  Cults,  4  Mass.  350  ;  Woodward  v.  Allan,  3  Dana 
(Ky.),  164;  Home  Life  Ins.  Co.  v.  Sherman,  46  N.  Y.  (1  Sick.) 
370;  'Wood  v.  Forncrook,  3  N.  Y.  S.  C.  (T.  &  C.)  303;  Cow- 
drey  v.  Coit,  44  N.  Y.  (5  Hand)  382 ;  S.  C,  4  Am.  Rep.  690. 
But  the  cases  just  cited  are  not  to  be  understood  as  holding 
that  the  mere  existence  of  a  paramount  title  constitutes  a  breach 
of  the  covenant,  or  that  it  will  authorize  the  covenantee  to  re- 
fuse to  take  possession  when  it  is  quietly  tendered  to  him,  or 
when  he  can  do  so  peaceably,  and  then  claim  that  by  reason  of 
such  paramount  title  and  his  want  of  possession  the  covenant  is 
broken;  nor  will  it  justify  him  in  abandoning  the  possession 
without  demand  or  claim  by  the  one  holding  the  real  title.  His 
possession  under  the  title  acquired  with  the  covenant  is  not  dis- 
turbed by  the  mere  existence  of  that  title,  and  he  has  no  right 
to  assume  that  it  ever  will  be,  until  he  actually  feels  its  pressure 
upon  him.  He  must  act  in  good  faith  toward  his  covenantor 
and  make  the  most  of  whatever  title  he  has  acquired,  until  re- 
sistance to  the  paramount  title  ceases  to  be  a  duty  to  himself  or 
his  covenantor.  While  he  is  not  bound  to  contest  where  the  con- 
test would  be  hopeless,  or  resist  where  resistance  would  be  a 
wrono",  yet  always  where  he  yields  without  a  contest  or  resist- 
ance, he  must  take  upon  himself  the  burden  of  showing  that  the 
title  was  paramount  and  that  he  yielded  the  possession  to  the 
pressure  of  that  title.  Whenever  he  does  yield  quietly,  he  does 
so  at  his  peril.  Moore  v.  Vail,  17  111.  19<i;  Peck  v.  Hens- 
ley,  20  Tex.  678  ;  Funk  v.  Creswell,  5  Clarke  (Iowa),  86  ;  Witty 
v. Hightower,  12  Sm.  &  M.  (Miss.)  481 ;  Thomas  v.  Stickle,  32 
Iowa,  76 ;  Stone  v.  Hooker,  9  Cow.  154,  157. 

The  foregoing  cases  illustrate  what  is  termed  actual  eviction. 
But  there  are  other  cases  in  which  an  eviction  is  deemed  to  be 
caused  by  the  inability  of  the  purchaser  to  obtain  possession  by 
reason  of  the  paramount  title,  and  these  cases  establish  the  doc- 
trine of  constructive  eviction.  The  general  rule  under  this  head 
is  stated  to  be,  that  where,  at  the  time  of  the  conveyance,  the 
grantee  finds  the  premises  in  possession  of  one  claiming  under 
a  paramount  title,  the  covenant  for  quiet  enjoyment  will  be  held 
to  be  broken  without  any  other  act  on  the  part  of  either  the 
grantee  or  the  claimant ;  for  the  latter  can  do  no  more  toward 
the  assertion  of  his  title,  and,  as  to  the  former,  the  law  will  compel 
no  one  to  commit  a  trespass  in  order  to  establish  a  lawful  right 
in  another  action.     Rawle  on  Covenants  for  Title  (4th  ed.),  154  ; 
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Murphy  v.  Price,  48  Mo.  250  ;  Rea  v.  Minkler,  5  Lans.  (N.  Y.) 
196;  Russ  v.  Steele,  40  Vt.   315;  Clark  v.  Conroe,   38  id.  475; 
and  see  St.  John  v.  Palmer,  5  Hill,  599 ;  i?ee&e  v.  Swarlwout,  3 
Gilm.   (111.)  183  ;  Jenkins  v.   Hopkins,   8  Pick.  346,  350.     So, 
where  the  landlord's  title  is  insufficient  for  the  security  of  the 
tenant,  the  relation  between  them  may  be  renounced  and  the 
tenant  may  protect  himself  under  the  paramount  title ;  and  this 
is  also  held  to  be  a  constructive  eviction.     Mayor,  etc.,  of  Poole 
v.    Whitt,    15   Mees.   &    Wels.    571,  577;    Ross  v.   Dysart,    33 
Penn.  St.    452.     Thus,    a   tenant  of  a  mortgagor  in  possession 
after   the  mortgage   has  become  forfeited,  during  the   contin- 
uance  of  the   lease  from   the  mortgagor,    may   attorn  to  and 
take  a  lease  from   the   mortgagee ;   and  in   an  action  brought 
against  him  by  the  mortgagor,  for  rent  under  his  lease,  he  may 
set  up  such  attornment  as  a  legal  defense.     Jones  v.  Clark,  20 
Johns.    52  ;  see  also  George  v.  Putney,  4  Cash.  351 ;  Magill  v. 
Hinsdale,  6  Conn.  469  ;  Greeno  v.  Munson,  9  Vt.  37  ;  Austin  v. 
Ahearne,  61  N.  Y.  (16  Sick.)  6.     And  it  is   now  likewise  held, 
that  a  purchase  by  a  covenantee  of  an  outstanding  paramount 
title,  when  that  title  is  actually  asserted,  will  constitute  such  an 
eviction  as  will  entitle  him  to  damages  upon  his  covenants  for 
quiet  enjoyment  or  of  warranty,  measured  by  the  amount  he  has 
thus  paid.    Loomis  v.  Bedel,  11 N.  H.  74  ;  Turner  v.  Goodrich, 
26  Vt.  709  ;  Rawle  on  Covenants  for  Title  (4th  ed.),   168.     See 
Vanmetre  v.  Griffith,   4  Dana  (Ky.),   92;  Morgan  Y.Boone,  4 
Monr.  (Ky.)  297  ;  Johnson  v.  Nyce,  17  Ohio,  66.     But  the  mere 
purchase  of  an  outstanding  title  subject  to  a  life  estate  in  the 
premises  by  a  grantee  whose  title  is  also  subject  to  that  life 
estate,  the  owner  of  which  outstanding  title  had  given  notice  of 
his  right  and  of  his  intention   to   enforce  it,  is  not  an  eviction. 
Ingersoll  v.  Hall,  30  Barb.  392. 

The  following  instances  are  given  in  illustration  of  this  branch 
of  the  subject:  The  defendant  executed  to  the  plaintiff  a  deed 
of  uninclosed  and  uncultivated  lands,  containing  a  covenant 
for  quiet  and  peaceable  possession.  At  the  time  the  deed  was 
executed  there  was  a  mortgage  upon  the  premises,  and  subse- 
quently the  mortgage  was  foreclosed  and  the  premises  sold,  but 
the  purchaser  did  nothing  to  evict  the  plaintiff;  and  it  was  held, 
that  the  plaintiff  could  not  maintain  an  action  against  the  de- 
fendant for  a  breach  of  the  covenant  in  the  deed.  Wood  v.  Forn- 
erook,  3  N.  Y.  S.  C.  (T.  &  C.)  203 ;  and  see  Clark  v.  Line- 
berger,  44  Ind.  223. 
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The  plaintiff  and  his  grantors  had  been  in  possession  of 
the  premises  in  controversy,  for  more  than  half  a  century,  and 
was  then  evicted  by  a  third  person.  It  was  held,  in  an  action 
against  his  covenantor,  that  such  long-continued  possession 
would  seem  necessarily  to  raise  a  conclusive  presumption,  that 
he  was  not  evicted  by  title  paramount.  Knapp  v.  Marlboro,  34 
Vt.  235. 

A  conveyed  an  estate  to  B,  in  fee,  with  a  covenant  for  quiet 
enjoyment,  and  also  covenanted  to  surrender  part  of  the  estate 
conveyed,  on  the  happening  of  a  certain  event ;  and  it  was  held, 
that  this  latter  clause  did  not  authorize  A  to  hold  until  the  event 
happened,  but  that  B  was  entitled  to  immediate  possession. 
Orimsley  v.  White,  3  Mo.  257. 

A  covenant  for  quiet  enjoyment  is  broken  by  a  sheriff's  sale, 
under  a  paramount  incumbrance,  although  one  of  the  assignees 
of  the  covenantee  purchases  the  property,  and  there  has  been 
no  other  ouster.  Brown  v.  Dicker  son,  12  Penn.  St.  372.  And 
it  is  held,  that  a  covenant  for  peaceable  occupation  and  enjoy- 
ment, contained  in  a  lease  for  ninety-nine  years,  renewable  for- 
ever, is  broken  by  the  assignment  of  dower  in  the  premises  to 
the  widow  of  the  lessor,  specially  of  a  certain  portion  of  the 
rents,  and  charged  upon  the  premises.  McAlpin  v.  Woodruff, 
1  Disney  (Ohio),  339. 

An  action  for  the  breach  of  a  covenant  for  quiet  enjoyment 
will  not  lie  for  the  eviction  of  a  grantee  from  lands  taken  pos- 
session of  by  the  grantee  under  his  deed,  when  the  premises 
granted  are  described  as  a  specific  lot,  in  a  certain  tract  or 
patent,  and  the  lands  lost  are  not  embraced  in  such  description. 
Tymason  v.  Bates,  14  Wend.  671. 

§  6.  For  further  assurance.  The  covenant  for  further  assur- 
ance is  "  one  by  which  the  covenantor  undertakes  to  do  such 
reasonable  acts  in  addition  to  those  already  performed,  as  may 
be  necessary  for  the  completion  of  the  transfer  made,  or  intended 
to  be  made,  at  the  requirement  of  the  covenantee.  It  relates 
both  to  the  title  of  the  vendor  and  to  the  instrument  of  convey- 
ance to  the  vendee,  and  operates  as  well  to  secure  the  perform- 
ance of  all  acts  for  supplying  any  defect  in  the  former,  as  to 
remove  all  objections  to  the  sufficiency  and  security  of  the  lat- 
ter." Piatt  on  Covenants,  341 ;  1  Bouv.  Diet.  406.  The  cove- 
nant is  of  extensive  use  in  English  conveyances,  but  is  less  used 
in  the  United  States  than  any  of  the  other  covenants  for  title. 
Where  the  covenant  is  general,  and  does  not  specify  the  particu- 
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lar  conveyance  to  be  made,  but  only  such  as  may  prove,  neces- 
sary, or  be  advised  by  counsel,  the  party  claiming  under  it 
should  demand  such  a  conveyance  as  he  conceives  himself  enti- 
tled to,  or  counsel  shall  devise,  before  he  can  allege  a  breach 
and  maintain  an  action  for  damages.  In  such  case,  until  the 
party  bound  to  make  further  assurance  is  advised  as  to  what  is 
demanded  or  needed,  he  cannot  be  said  to  be  in  default  for  not 
performing  it.  This  is  the  rule  in  actions  at  law  for  damages, 
which  can  only  be  maintained  when  an  affirmative  breach  of  the 
covenant  is  shown.  Fields  v.  Squires,  Deady  (C.  C),  3S8 ;  and 
see  Miller  v.  Parsons,  9  Johns.  336. 

The  further  acts  which  may  be  reasonably  required  of  a  gran- 
tor must  be  such  as  are  necessary ;  otherwise,  they  do  not  come 
within  the  scope  of  the  covenant.  Warn  v.  Bickford,  7  Price, 
550  ;  9  id.  43  ;  Gwynn  v.  TJiomas,  2  Gill  &  Johns.  (Md.)  420. 
So,  the  act  must  be  practicable  (Pet  and  Callys*  Case,  1  Leon. 
304) ;  and  the  request  for  further  assurance  must  be  made  within 
a  reasonable  time.  J\Tas7i  v.  Ashton,  T.  Jones,  195  ;  Rawle  on 
Covenants  for  Title  (4th  ed.),  197. 

In  England,  a  covenant  to  do  all  lawful  and  reasonable  acts 
for  further  assurance  is  held  to  include  the  levying  of  a  tine, 
though  not  named.  Innes  v.  Jackson,  16  Ves.  366;  King  v. 
Jones,  5  Taunt.  418;  S.  C,  1  Marsh.  107.  So,  it  includes  the 
removal  of  a  judgment,  or  other  incumbrance  (lb. ) :  but  this  has 
been  limited  to  the  case  of  an  incumbrance  created  by  the  gran- 
tor.    Colby  v.  Osgood,  29  Barb.  339. 

§  7.  Warranty.  There  is  said  to  be  no  evidence  that  the  cove- 
nant of  warranty  ever  had  a  place  in  English  conveyancing. 
Rawle  on  Covenants  for  Title  (4th  ed.),  205;  and  the  case  of 
Williamson  v.  Codrington,  1  Ves.  Sen.  5  LI,  which  arose  under 
a  deed  executed  in  the  colony  of  Barbadoes,  appears  to  be  the 
only  one  in  the  English  reports  in  which  this  covenant  occurs, 
lb.  The  covenant  answering  to  it  in  English  deeds  is  that  for 
quiet  enjoyment.  See  ante,  381, §  5.  The  covenant  of  warranty  is, 
however,  the  most  effective  of  the  covenants  in  American  deeds, 
and,  in  some  of  the  States,  it  is  the  only  one  in  general  use. 
See  Leary  v.  Durham,  4  Ga.  593,  601  ;  Dickinson  v.  Hoomes,  8 
Gratt.  (Va.)  353,  399.  As  to  its  origin  here,  it  is  said,  "our  an- 
cestors, who  emigrated  just  about  the  time  the  modern  covenants 
for  title  were  coming  into  use  in  the  mother  country,  and  before 
the  [ancient,  common  law]  warranty  had  been  entirely  aban- 
doned, seem  to  have  brought  with  them  both  the  modern  cove- 
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nants  and  the  warranty,  and  while  the  former  alone  were  soon 
found  to  be  a  competent  assurance  of  title  in  England  both  the 
warranty  and  the  modern  covenants  continued  to  be  used  in  our 
early  conveyances,  and  to  have  both  come  down  together  to  our 
own  time."  Note  to  Foote  v.  Burnet,  10  Ohio,  329  ;  and  see 
Bricker  v.  Bricker,  11  Ohio  St.  240,  244.  It  is  held  to  be  simply 
a  personal  covenant,  and  according  to  the  weight  of  modern 
authority,  is  considered  in  legal  effect  the  same  as  a  covenant 
for  quiet  enjoyment.  Caldwell  v.  Kirkpatrick,  6  Ala.  60  ;  Fow- 
ler v.  Poling,  2  Barb.  300 ;  Rea  v.  Minkler,  5  Lans.  (N.  Y.) 
196 ;  Athens  v.  JVale,  25  111.  198 ;  Bostwick  v.  Williams,  36  id. 
70;  Emerson  v.  Proprietors,  etc.,  1  Mass.  464;  see  Williams  v. 
Wetherbee,  1  Aik.  (Vt.)  233  ;  Bobbins  v.  Brown,  12  Penn.  St- 
75.  A  distinction  made  between  the  two  is,  that,  in  a  covenant 
for  quiet  enjoyment,  the  eviction  is  merely  required  to  be  of  law- 
ful right,  while  the  covenant  of  warranty  relates  to  the  title,  and 
the  eviction  must  not  only  be  of  lawful  right,  but  by  paramount 
title.  Fowler  v.  Poling,  6  Barb.  165 ;  and  see  Bis  sell  v.  Kellogg, 
60  id.  617,  629  ;  Crisjield  v.  Starr,  36  Md.  129 ;  Mills  v.  Bice,  3 
Neb.  76 ;  Biggus  v.  Bradly,  1  McCord  (S.  0.),  500.  The  true 
meaning  of  the  covenant  is  said  to  be  that  the  grantee  and  his 
heirs  and  assigns  shall  not  be  deprived  of  possession  by  force  of 
a  paramount  title.  Rindskopf  v.  Farmers''  Loan  and  Trust  Co., 
58  Barb.  36.  It  runs  with  the  land,  and  passes  with  the  fee  to 
any  subsequent  grantee  of  the  same  title.  lb. ;  White  v.  Whit- 
ney, 3  Mete.  (Mass.)  81,  86 ;  Lawrence  v.  Senter,  4  Sneed  (Tenn.), 
52  ;  Moore  v.  Merrill,  17  N.  H.  81 ;  Be  Chaumont  v.  Forsythe, 
2  Penn.  507,  514  ;  Hurd  v.  Curtis,  19  Pick.  459. 

And  the  last  vendee  with  warranty  may,  therefore,  maintain 
an  action  for  a  breach  of  the  covenant  against  the  first  or  any 
other  warrantor.  Lawrence  v.  Senter,  4  Sneed  (Tenn.),  52  ;  and 
see  Kane  v.  Sanger,  14  Johns.  89,  93  ;  Withy  v.  Mumford,  5 
Cow.  137  ;  Maryland  v.  Crump,  1  Dev.  &  B.  (N.  C.)  94 ;  Clay- 
comb  v.  Munger,  51  111.  373.  But  where  there  have  been  several 
conveyances  of  land,  with  covenants  of  warranty,  and  an  eviction 
of  the  last  covenantee,  an  intermediate  covenantee  who  has  not 
been  damnified  is  not  entitled  to  recover  against  a  prior  cove- 
nantor.    Booth  v.  Starr,  1  Conn.  244. 

Although  the  covenant  of  warranty  is  not  broken  without  evic- 
tion by  paramount  title,  yet  eviction  by  judgment  at  law  is  not 
necessary  ;  the  tenant  may  voluntarily  yield  the  possession  to 
him  who  has  better  title,  and  claim  for  a  breach  of  the  cove- 


COVENANTS.  389 

nant.  Hamilton  v.  Cutis,  4  Mass.  349,  352  ;  Brandt  v.  Foster,  5 
Clarke  (Iowa),  297 ;  Greenoault  v.  Davis,  4  Hill,  643 ;  Peck  v. 
Wensley,  20  Tex.  673 ;  ante,  381,  §  5.  See  Kellogg  v.  Piatt,  33  N. 
J.  (Law)  328.  But  it  is  held  that  he  does  so  at  his  peril,  and  in  a 
suit  against  the  warrantor  the  burden  of  proof  lies  upon  the 
plaintiff.  Clarke  v.  M'Anully,  3  Serg.  &  R.  364,  372;  Smith  v. 
Shepard,  15  V\ck.  1^1;  Stone  v.  Hooker,  9  Cow.  154, 157  ;  Crance 
v.  Collenbaugh,  47  Ind.  256. 

In  South  Carolina,  showing  a  paramount  title  in  a  third  per- 
son is  held  sufficient  without  any  eviction.  Biggus  v.  Bradly, 
1  McCord  (S.  C),  500  ;  Mackey  v.  Collins,  2  Nott  &  McCord  (S. 
C),  186.  On  the  other  hand,  it  is  held  in  Tennessee,  that  there 
must  be  an  actual  execution  of  the  writ  of  possession,  or  an  ac- 
tual yielding  up  of  the  possession  in  submission  to  the  judg- 
ment. Ferris  v.  Harshea,  Mart.  &  Yerg.  (Tenn.)  52  ;  see  Stipe  v. 
Stipe,  2  Head  (Tenn.),  169.  So  in  New  Jersey,  it  is  said  that 
there  must  be  an  ouster  by  means  of  the  prosecution  and  opera- 
tion of  legal  measures.  Stewart  v.  Drake,  4  Halst.  (N.  J.)  139  ; 
see  Kellogg  v.  PlatL  33  N.  J.  (Law)  328.  A  judgment  in  eject- 
ment is  held  a  sufficient  breach  without  actual  eviction  ;  because 
the  covenant  of  warranty  goes  to  the  title  as  well  as  to  the  pos- 
session, and  the  title  being  adjudged  bad,  the  turning  of  the 
grantee  out  of  possession  is  but  a  ceremony,  depending  on  the 
will  of  a  stranger.  And  this  rule  holds  good  though  the  grantee, 
after  the  judgment  in  ejectment  against  him,  buys  in  the  out- 
standing title  and  continues  his  possession  under  it.  Williams 
v.  Wetherbee,  1  Aik.  (Vt.)  233  ;  and  see  King  v.  Kerr's  Admin- 
istrators, 5  Ohio,  158.  An  eviction  by  legal  process  under  an 
unexpired  term  for  years  is  a  sufficient  breach  {Rickert  v.  Sny- 
der, 9  Wend.  416) ;  or  under  a  prior  mortgage.  Tufts  v.  Ad- 
ams, 8  Pick.  547.  And  so  is  the  delivery  of  seisin  by  the  sheriff 
to  the  creditor  in  satisfaction  of  his  execution.  Barrett  v.  Porter, 
14  Mass.  143;  Bigelow  v.  Jones,  4  id.  512:  Wyman  v.  Brigden, 
id.  150.  And  where  one  made  a  mortgage  in  fee,  with  warranty,  re 
taining  the  possession,  and  afterward  sold  the  same  land  to  another 
who  entered  without  any  knowledge  of  the  mortgage,  this  was 
held  a  sufficient  eviction  though  the  mortgagee  had  never  been  in 
actual  possession.  Curtis  v.  Deering,  12  Me.  499.  So,  if  one  sells 
land  and  gives  the  possession,  and  afterward,  the  first  purchaser, 
still  being  in  the  possession,  sells  the  same  land  to  another  with 
warranty,  the  covenant  is  broken,  and  no  other  eviction  need  be 
shown.    Randolph  v.  Meeks,  Mar.  &  Yer.  (Tenn.)  58.     And  it  is 
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held  that  although  the  grantee,  in  a  deed  containing  covenants 
of  warranty  and  for  quiet  enjoyment,  becomes  himself  the  pur- 
chaser on  the  foreclosure  of  a  prior  mortgage,  and  then  sells  his 
bid  to  a  third  person  and  surrenders  possession  upon  such  third 
person,  receiving  a  deed  from  the  officer  making  the  sale,  such 
foreclosure  sale  is  an  eviction.  Cowdrey  v.  Co  it,  44  N.  Y.  (5 
Hand)  382  ;  S.  C,  4  Am.  Rep.  690  ;  reversing  S.  C  ,  3  Robt.  (N.  Y.) 
210. 

An  outstanding  right  of  way  across  the  whole  or  any  part  of 
premises  conveyed  by  deed  constitutes  a  breach  of  a  general 
covenant  of  warranty  contained  in  the  deed.  Russ  v.  Steele,  40 
Vt.  310  ;  and  see  Rea  v.  Minkler,  5  Lans.  (N.  Y.)  196. 

Actual  possession  by  a  third  party,  under  a  paramount  title  at 
the  time  of  a  conveyance,  is  an  eviction,  and  gives  the  covenantee 
an  immediate  right  of  action  on  his  warranty.  Moore  v.  Vail, 
17  111.  185.  But  no  act  of  a  mere  stranger,  though  under  a  pre- 
tense of  title  which  is  not  a  valid  one,  will  operate  as  a  breach 
of  this  covenant.  Kincaid  v.  Brittain,  3  Sneed  (Tenn.),  124  ; 
Norton  v.  Jackson,  5  Cal.  263  ;  Hale  v.  New  Orleans,  13  La. 
Ann.  499 ;  and  see  Noonan  v.  Lee,  2  Black  (U.  S.),  499.  And 
when  land  is  sold  with  general  warranty,  the  opening  of  a  public 
highway,  in  virtue  of  eminent  domain,  is  not  an  eviction  which 
will  entitle  the  vendee  to  maintain  an  action  for  a  breach  of  the 
covenant.  Peek  v.  Jones,  70  Penn.  St.  83  ;  and  see  Bailey  v. 
Miltenberger,  31  id.  37  ;  Ellis  v.  Welch,  6  Mass.  246.  So  it  is  nc 
breach  of  a  warranty  of  a  lot  and  the  buildings  thereon,  that  a 
part  of  the  house  believed  to  be  thereon  is,  in  fact,  on  the  ad- 
joining lot.  Burke  v.  Nichols,  34  Barb.  430;  S.  C.  affirmed,  2 
Keyes,  670  ;  S.  C,  1  Abb.  Ct.  App.  (N.  Y.)  260.  If,  without  title, 
one  warrants  the  title  to  land,  and  afterward  acquires  the  title, 
it  inures  to  the  benefit  of  his  grantee  {Middlebury  College  v. 
Cheney,  1  Vt.  336  ;  Burton  v.  Reeds,  20  Ind.  87 ;  Hutcherson  v. 
Coleman,  2  J.  J.  Marsh.  (Ky.)  244 ;  Jackson  v.  Hoffman,  9  Cow, 
271  ;  Kimball  v.  Schoff,  40  N.  H.  190)  ;  or  to  the  one,  if  any,  to 
whom  the  latter,  prior  to  such  acquisition  of  the  title,  may  have 
conveyed  it,  with  like  covenants  of  warranty.  lb. ;  Crocker 
v.  Pierce,  31  Me.  177.  This  effect  upon  the  title  results  from  the 
covenants  of  warranty  in  the  deeds  by  way  of  estoppel.  lb.  ; 
Comstock  v.  Smith,  13  Pick.  119. 

But  if  the  title,  in  such  a  case,  comes  to  the  covenantor  in  the 
capacity  of  trustee,  and  not  in  his  own  right,  it  would  not  inure 
to  the  prior  covenantee.     The  estoppel  would  not  apply  in  such 
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a  case.  Kelley  v.  Jenness,  50  Me.  455,  464  ;  Bur  chard  v.  Hub- 
bard,  11  Ohio,  316  ;  3  Washb.  Real  Prop.  *475.  But  a  trustee 
is  held  personally  liable,  on  his  general  warranty  of  title  to  land 
sold  and  conveyed  by  him  in  conjunction  with  his  grantor,  for 
the  benefit  of  the  creditors  of  the  latter,  under  an  assignment. 
The  covenant  of  warranty,  though  made  as  trustee,  is  the  trus- 
tee's own  obligation,  at  least  to  the  extent  of  the  sum  he  was  en- 
abled to  realize  by  so  warranting  the  title ;  and,  having  received 
the  money,  he  is  responsible  for  it  on  the  covenant  being  broken. 
Graves  v.  Nattingly,  6  Bush  (Ky.),  361. 

The  covenant  of  warranty  is  special,  when  it  applies  only  to 
certain  persons  or  claims  to  which  its  operation  is  limited  or 
restricted.  Thus,  it  is  usual  to  insert  in  American  deeds  of 
quit-claim,  a  covenant  against  all  persons  claiming  by,  through, 
or  under  the  grantor ;  and,  in  such  case,  the  covenant  does  not 
stand  in  the  way  of  the  grantor's  claiming  the  land  against  his 
own  covenantee,  under  and  by  virtue  of  a  title  acquired  after  the 
making  of  his  own  deed.  Allen  v.  Say  ward,  5  Me.  227 ;  Corn- 
stock  v.  Smith,  13  Pick  116;  3  Washb.  Real  Prop.  *665;  Daven- 
port v.  Lamb,  13  Wall.  418.  So,  the  extent  of  the  covenant  is 
sometimes  limited  by  the  subject-matter  of  the  grant,  as  where 
the  deed  only  purports  to  convey  the  right,  title  and  interest  of 
the  grantor.  White  v.  Brocaw,  14  Ohio  St.  339,  344  ;  Adams  v. 
Ross,  1  Vroom  (N.  J.),  510 ;  Kimball  v.  Temple,  25  Cal.  452 ; 
Ballard  v.  Child,  46  Me.  152  ;  Lamb  v.  Wakefield,  1  Sawyer, 
251 ;  Blanchard  v.  Brooks,  12  Pick.  47  ;  and  see  Hope  v.  Stone, 
10  Minn.  152  ;  McNear  v.  McComber,  18  Iowa,  14.  But  where  a 
first  covenant  of  warranty  is  general,  a  subsequent  limited  cove- 
nant will  not  restrain  the  generality  of  the  preceding  covenant, 
unless  an  express  intention  to  do  so  appears,  or  the  covenants 
are  inconsistent.  Howe  v.  Heath,  23  Tex.  614 ;  Alexander  v. 
Schreiber,  10  Mo.  460.  And  the  rule  that  one  who  is  bound  by 
a  general  warranty  cannot  set  up  an  after-acquired  title  is  held 
to  apply  where  the  warranty  is  full,  as  against  the  warrantor, 
although  it  limits  the  persons  against  whose  claims  he  warrants; 
as,  where  he  covenants  against  claims  of  himself  and  his  heirs. 
Taggart  v.  Risley,  3  Oreg.  306.  A  special  covenant  of  warranty 
in  a  deed  of  conveyance  of  the  land  and  premises,  with  the 
appurtenances,  is  broken  by  the  removal  of  a  building  from  the 
land  by  a  tenant  of  the  grantor,  under  an  agreement  with  him 
made  before  the  conveyance.  West  v.  Stewart,  7  Penn.  St.  122. 
But  a  purchaser  of  land,  subject  to  an  easement,  will  be  pre- 
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sumed  to  have  been  willing  to  take  the  property  subject  to  the 
burden  as  it  was  at  the  time  of  the  purchase,  when  the  easement 
is  open,  visible,  and  of  a  continuous  character.  Such  an  ease- 
ment, therefore,  is  not  embraced  in  a  covenant  of  special  war 
ranty.  James  v.  Jenkins,  34  Md.  1.  Nor  does  a  general  cove- 
nant of  warranty  extend  to  incumbrances  known  to  the  grantee 
at  the  time  of  the  sale,  and  which  he  agreed  to  pay  off  as  a  part 
of  the  consideration  ;  and  it  is  competent  to  show,  by  parol  evi- 
dence, what  was  the  true  consideration  of  the  sale,  without  in 
any  manner  contradicting  the  deed.  Pitman  v.  Conner,  27  Ind. 
337 ;  Allen  v.  Lee,  1  id.  58. 

Where  one  who  has  an  estate  of  inheritance  in  possession,  as 
a  fee  conditional,  the  condition  being  that  if  he  died  without 
leaving  issue  living  at  his  death,  the  estate  should  go  over,  sells 
the  same,  and  binds  himself  and  his  heirs  in  a  general  war- 
ranty, his  heirs  are  bound,  whether  the  warranty  be  lineal  or 
collateral,  and  whether  they  have  assets,  by  descent  or  not. 
Flynn  v.  Williams,  1  Ired.(N.  C.)  L.  509  ;  see  Spruill  v.  Lear//, 
13  id.  225  ;  Southerland  v.  Stout,  68  N.  C.  446. 

It  is  now  generally  well  settled  in  the  United  States,  that  upon 
suit  being  brought  upon  a  paramount  claim  against  one  entitled 
to  the  benefit  of  the  covenant  of  warranty,  the  latter  can,  by 
giving  proper  notice  of  the  action  to  the  covenantor  and  requir- 
ing him  to  defend  it,  relieve  himself  from  the  burden  of  being 
obliged  afterward  to  prove,  in  the  action  on  the  covenant,  the 
validity  of  the  title  of  the  adverse  claimant.  Cooper  v.  Watson, 
10  Wend.  205 ;  Paul  v.  Witman,  3  Watts  &  Serg.  409  ;  Turner 
v.  Goodrich,  26  Vt.  708  ;  Hinds  v.  Allen,  34  Conn.  195 ;  Chap- 
man v.  Holmes,  5  Halst.  (N.  J.)  20  ;  City  of  St.  Louis  v.  Bissell, 
46  Mo.  157  ;  Wimberly  v.  Collier,  32  Ga.  13  ;  Wendel  v.  North, 
24  Wis.  223  ;  Boyd  v.  Whitfield,  19  Ark.  469  ;  Rawle  on  Cove- 
nants for  Title  (4th  ed.),  218.  And  in  the  absence  of  any  show- 
ing of  fraud  or  collusion  in  such  case,  the  covenantor  will  not 
be  permitted  to  prove,  in  the  latter  action,  that  the  judgment  of 
eviction  was  not  upon  an  adverse  or  superior  title,  even  though 
the  plaintiff,  to  save  himself  from  eviction  under  the  judgment, 
purchased  the  outstanding  title.  McConnell  v.  Downs,  48  111. 
271 ;  Lisle  v.  Woodruff,  15  id.  15  ;  but  see  Martin  v.  Cowles,  2 
Dev.  &  Batt.  (N.  C.)  101 ;  Wilder  v.  Ireland,  8  Jones'  (N.  C.)  L. 
88.  It  has  been  further  held,  that  upon  a  suit  brought  by  the  cov- 
enantee to  recover  possession  of  the  land,  a  notice  duly  given  by 
him  to  the  covenantor  would  have  the  effect  of  making  the  result 
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of  that  suit  conclusive  upon  the  latter.  Pitkin  v.  Leavitt,  13 
Vt.  379  ;  Brown  v.  Taylor,  13  id.  637  ;  and  see  White  v.  Wil- 
liams, 13  Tex.  258;  Gragg  v.  Richardson,  25  Gra.  570.  But  the 
notice,  to  have  the  effect  of  depriving  the  warrantor  of  the  right 
to  show  title,  should  be  unequivocal,  certain,  and  explicit.  Paul 
v.  Witman,  3  Watts  &  Serg.  410.  It  is  not  necessary,  however, 
that  the  notice  should  appear  of  record,  and  no  particular  form 
of  words  is  required.  In  some  cases  a  verbal  notice  has  been  held 
sufficient  (see  Miner  v.  Clark,  15  Wend.  427  ;  Somers  v.  Schmidt, 
24  Wis.  417;  1  Am.  Rep.  191) ;  and  in  others,  the  presence  of  the 
defendant  and  his  participation  in  the  defense  have  been  enough 
to  render  the  judgment  conclusive.  Chamberlain  v.  Preble,  11 
Allen,  373.  And  in  a  recent  case  in  Maryland,  in  an  action  of 
covenant  of  title,  by  the  assignee  of  the  covenantee  against 
the  heirs  of  the  covenantor,  the  record  of  the  ejectment  suit 
was  held  admissible  in  evidence  against  the  defendants,  to 
prove  the  fact  of  the  judgment  of  eviction,  although  the 
heirs  had  received  no  notice  of  the  pendency  of  the  suit  in 
ejectment.  Crisfield  v.  Storr,  36  Md.  129.  So,  it  is  proper 
to  observe  generally  in  this  connection,  that  although  it  may  be 
prudent  for  a  purchaser,  when  sued  under  an  adverse  title,  to 
give  notice  to  the  party  bound  by  the  covenant  and  require  him 
to  defend  the  suit,  yet  it  is  not  necessary  to  his  recovery  in  the 
action  on  the  covenant  that  such  notice  be  in  any  way  given. 
Rawle  on  Covenants  for  Title  (4th  ed.),  231,  232  ;  King  v.  Kerr, 
5  Ohio,  154,  158 ;  Claycomb  v.  Hunger,  51  111.  378  ;  and  see 
Smith  v.  Compton,  3  Barn.  &  Ad.  408. 

The  fact  that  the  grantor  inadvertently  included  in  the  deed  a 
certain  tract  to  which  he  had  no  title  was  held  to  be  an  equita- 
ble defense  to  a  suit  on  his  covenant  of  warranty.  Stewart  v. 
Hadley,  55  Mo.  235. 

§  8.  Covenants  that  run  with  the  land.  A  covenant  is  said  to 
run  with  land,  when  either  the  liability  to  perform  it,  or  the  right 
to  take  advantage  of  it,  passes  to  the  assignee  of  that  land.  1 
Sm.  Lead.  Cas.  (7th  Am.  ed.)  141.  In  England,  all  the  cove 
nants  for  title  run  with  the  land.  See  ante,  372,  §  1.  So,  in  this 
country,  all  the  covenants  for  title  run  with  the  land  vmM  breach. 
But  according  to  the  weight  of  authority  the  covenants  for  seisin, 
for  right  to  convey,  and,  it  would  seem,  against  incumbrances, 
are  considered  covenants  in  jprcesenti,  which,  if  broken  at  all, 
their  breach  occurs  at  the  moment  of  their  creation  ;  while  those 
for  quiet  enjoyment,  of  warranty,  and  for  further  assurance, 
Vol.  II.  —  50 
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are  held  to  he  prospective  in  their  character,  and  no  breach 
occurs  till  an  eviction,  actual  or  constructive.  &eea,7ite,  372,  §  1  ; 
Rawle  on  Covenants  for  Title  (4th  ed.),  318.  We  have,  however, 
seen  (ante,  373,  §  2),  that  in  some  of  the  United  States  the  English 
rule  has  been  fully  recognized  by  decision,  as  it  regards  the 
covenant  for  seisin  (and  see  Magic  ire  v.  Rig  gin,  44  Mo.  512  ; 
Mecklem  v.  Blake,  22  Wis.  495 ;  Knadler  v.  Sharp,  36  Iowa, 
232) ;  while  in  other  of  the  States  the  same  rule  has  been  estab- 
lished by  legislative  action.  See  Prescott  v.  Hobbs,  30  Me.  346 ; 
Colby  v.  Osgood,  29  Barb.  339 ;  Roberts  v.  Levy,  3  Abb.  N.  S. 
(N.  Y.)  311 ;  Hall  v.  Plaine,  14  Ohio  St.  417.  In  respect  to  the 
covenants  for  quiet  enjoyment  and  of  warranty  there  is  no  differ- 
ence of  opinion.  They  are  unanimously  held  to  run  with  the 
land  for  the  protection  of  the  owner  in  whose  time  the  breach 
occurs,  and  until  then,  passing  with  the  estate  by  descent  or  by 
purchase,  by  voluntary  or  by  involuntary  alienation  (see  Lewis 
v.  Cook,  13  Ired.  [N.  C]  L.  196 ;  Carter  v.  Denman,  3  Zabr.  [N. 
J.]  270  ;  Town  v.  Needham,  3  Paige,  546  ;  McCrady  v.  Brisbane, 
1  Nott  &  McCord  [S.  C],  104  ;  White  v.  Whitney,  3  Mete.  [Mass.] 
81)  ;  and  they  may,  therefore,  be  enforced  not  only  by  the  cove- 
nantee and  his  representatives,  but  by  heirs,  devisees  and  alienees, 
who  claim  under  the  seisin  vested  in  him.  lb.  ;  Rawle  on  Cove- 
nants for  Title  (4th  ed.),  334  ;  Crisjleld  v.  Storr,  36  Md.  129  ;  and 
see  ante,  381, 387,  §§  5,  7  ;  Conomr  v.  Smith,  17  N.  J.  Eq.  51;  Burl- 
ners  v.  Reran,  24  Gratt.  (Va.)  42.  It  is,  however,  held,  that  in 
order  to  create  a  covenant  which  will  run  with  the  land,  it  is 
necessary  that  there  should  be  some  privity  of  estate  between 
the  covenantor  and  the  covenantee.  Brewer  v.  Marshall,  18 
N.  J.  Eq.  337  ;  S.  C,  19  id.  537  ;  Taylor  v.  Owen,  2  Blackf.  (Ind.) 
301 ;  Cole  v.  Hughes,  54  N.  Y.  (9  Sick.)  444  ;  Wlieeler  v.  Schad, 
7  Nev.  204 ;  Morse  v.  Aldrich,  19  Pick.  449 ;  Hard  v.  Curtis, 
id.  459  ;  Trustees  of  Columbia  College  v.  Lynch,  47  How.  (N.  Y.) 
273.  See  Kirkpatrick  v.  Peshine,  24  N.  J.  Eq.  206.  And  a 
covenant  running  with  the  land  cannot  be  transferred  to  the 
assignee  of  the  land,  unless  the  assignor  has  a  capacity  to  con- 
vey the  land  itself  to  which  the  covenant  is  incident.  Randolph 
v.  Kinney,  3  Rand.  (Va.)  394 ;  see  Wilson  v.  Wiedenham,  51 
Me.  566 ;  Nesbit  v.  Brown,  1  Dev.  (N.  C.)  Eq.  30  ;  Martin  v. 
Gordon,  24  Ga.  533. 

Among  covenants  which  have  been  held  to  run  with  land  are 
the  following :  A  covenant  to  pay  rents  (Hurst  v.  Rodney,  1 
Wash.  375;  and  see  Worthington  v.  Hewes,  19  Ohio  St.  66  ;  Van 
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Rensselaer  v.  Dennison,  35  N.  Y.  [8  Tiff.]  393 ;  Sandwith  v.  De 
Silver,  1  Browne  (Penn.),  221);  a  covenant  by  a  lessor  for  years,  to 
pay  the  lessee  for  his  improvements  at  the  end  of  the  term 
{StocJcett  v.  Howard,  34  Md.  121);  a  covenant  to  maintain  fences 
{Duffy  v.  New  York,  etc.,  R.  R.  Co.,  2  Hilt.  [N.  Y.]  496  ;  Bron- 
son  v.  Coffin,  108  Mass.  175  ;  Easter  v.  Little  Miami  R.  R.  Co., 
1 4  Ohio  St.  48  ;  see  Walsh  v.  Barton,  24  id.  28) ;  a  covenant  by 
the  purchaser  of  land,  not  to  exercise,  or  permit  to  be  exercised, 
any  offensive  trade  upon  the  premises  (Barron  v.  Richard,  3 
Edw.  [N.  Y.]  96  ;  S.  C.  affirmed,  8  Paige,  351 ;  and  see  Jeter  v. 
Glenn,  9  Rich.  [S.  C]  374;  St.  Andrews  Church's  Appeal,  67 
Penn.  St.  512)  ;  a  covenant  that  neither  the  grantor  nor  his 
heirs  shall  make  any  claim  to  the  land  conveyed  {Fairbanks  v. 
Williamson,  7  Me.  96  ;  and  see  Trull  v.  Eastman,  3  Mete. 
[Mass.]  121)  ;  a  covenant  in  a  deed,  that  an  existing  canal  shall 
continue  to  run  through  lands  of  the  parties  for  the  benefit  of 
each,  and  that  each  and  his  assigns  shall  contribute  in  certain 
proportions  to  the  repair  of  the  canal  {Norjleet  v.  Cromwell,  64 
N.  C.  1)  ;  a  covenant  to  keep  up  the  insurance  on  mortgaged 
premises,  and  apply  the  proceeds  to  their  restoration  in  case  of 
loss  {TJwmas  v.  Yon  Kapff,  6  Gill  &  J.  [Md.]  372) ;  a  covenant 
in  a  lease  to  pull  down  old  chimneys  and  put  up  new  ones 
{Harris  v.  Coulbourn,  3  Harr.  [Del.]  338) ;  a  covenant  to  save 
the  husband  from  the  wife's  claim  of  dower  {Gaines  v.  Poor,  3 
Mete.  [Ky.]  503) ;  a  covenant  that  the  grantor  will  leave  an  ad- 
joining strip  ten  feet  wide,  "open  forever  for  the  public  conveni- 
ence and  the  use  of  the  adjoining  lots"  {Brew  v.  Van  Deman,  6 
Heisk.  [Tenn.]  433  ;  and  see  Bailey  v.  Beck,  Bright  [Penn.], 
107) ;  or  by  a  grantor  not  to  erect,  or  suffer  to  be  erected,  any 
structure  or  edifice  upon  a  lot  adjoining  the  lot  conveyed  {Trus- 
tees of  Watertown  v.  Cowen,  4  Paige,  510).  So  it  is  held  that  a 
covenant  in  a  convej^ance  of  city  lots,  that  any  house  which 
might  be  erected  thereon  should  be  set  back  a  certain  distance 
from  the  line  of  the  street  on  which  such  lots  fronted,  runs  with 
the  land,  and  binds  not  only  the  covenantors  but  all  who  derive 
title  through  their  deed.  Winfield  v.  Henning,  21  N.  J.  Eq. 
188  ;  see  Grigg  v.  Landis,  id.  494.  And  where  a  railroad  com- 
pany agreed  with  D.,  in  consideration  that  he  had  conveyed  to 
it  certain  premises,  to  make  and  maintain  certain  improvements 
thereon,  it  was  held  a  perpetual  covenant  running  with  the  land, 
which  a  subsequent  act  of  the  legislature,  empowering  the  com- 
pany to  convP3r  its  franchises  to  another  company,  did  not  sevei 
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therefrom.  Dorsey  v.  St.  Louis,  etc.,  R.  R.  Co.,  58  111.  65.  The 
building  covenant,  in  a  ground  rent  deed,  is  a  covenant  running 
with  the  land,  and  binds  an  alienee  of  the  original  covenantor 
who  acquires  it  at  any  time  before  the  breach  has  occurred. 
Fisher  v.  Lewis,  1  Penn.  Law  Jour.  422. 

But  it  is  held,  that  a  covenant  by  a  landlord  to  do  certain 
repairs  which  are  specified  will  not  run  with  the  land  after 
breach.  Gerzebek  v.  Lord,  33  N.  J.  (Law)  240.  So,  a  convey- 
ance of  a  privilege  of  drawing  water  from  a  pond  is  not  a  con- 
veyance of  land  ;  consequently,  a  covenant  respecting  the  privi- 
lege cannot  be  said  to  run  with  the  land,  and  cannot  be  enforced 
in  an  action  by  an  assignee  of  the  grantee.  Mitchell  v.  Warner, 
5  Conn.  497  ;  Wheelock  v.  Thayer,  16  Pick.  68.  And  a  cove- 
nant by  a  land-owner  not  to  permit  a  grist-mill  to  be  erected  upon 
his  land  is  not  a  covenant  running  with  the  land,  but  a  mere 
personal  contract,  binding  only  the  covenantor  and  his  repre- 
sentatives. Harsha  v.  Reid,  45  N.  Y.  (6  Hand)  415.  And  where 
an  owner  of  land  builds  a  party  wall  under  an  agreement  with 
the  adjoining  owner,  that  when  the  latter  shall  use  it,  he  will 
pay  the  expense  of  his  portion  of  the  wall,  the  right  of  compen- 
sation is  personal  to  the  builder,  and  does  not  pass  by  a  grant  of 
his  land,  nor  does  the  agreement  run  with  the  laud  of  the  adjoin- 
ing owner  so  as  to  bind  his  subsequent  grantees  ;  and  this  is  so, 
although  the  adjoining  owner,  by  the  terms  of  his  agreement, 
assumes  to  bind  his  grantees,  and  although  one  purchases  of 
him  with  notice  of  the  agreement.  Cole  v.  Hughes,  45  N.  Y.  (9 
Sick.)  444;  but  see  Brown  v.  McKee,  57  N.  Y.  (12  Sick.)  684.  A 
covenant  by  a  grantee  of  land  for  a  public  square,  to  grade  and 
improve  the  premises,  does  not  run  with  the  land.  Stuyvesant 
v.  Mayor,  etc.,  of  New  York,  11  Paige,  414.  So,  of  a  covenant 
by  the  vendor  of  marl  land,  that  neither  he  nor  his  assigns  will 
sell  any  marl  from  the  adjoining  land.  Brewer  v.  Marshall,  19 
N.  J.  Eq.  537. 

The  capacity  of  covenants  to  run  with  incorporeal  heredita- 
ments is  held  to  be  the  same  as  it  is  with  those  which  are  cor- 
poreal. Sterling  Hydraulic  Co.  v.  Williams,  66  111.  393 ;  see 
Mitchell  v.  Warner,  5  Conn.  497. 

§  9.  Parties  bound  by  covenant  for  title.  The  liability  of  a 
covenantor  depends  to  a  very  great  extent  upon  the  nature  of 
the  covenant,  and  the  circumstances  of  its  breach,  and  the  sub- 
ject has  been  incidentally  considered  under  the  preceding  sec- 
tions.   It  may  be  added,   that  where  the  action  of  covenant 
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is  founded  on  privity  of  contract,  it  is  transitory  ;  but  if  founded 
on  privity  of  estate,  the  action  is  local,  and  cannot  be  sustained 
unless  the  land  be  within  the  jurisdiction  of  the  court  in  which 
the  action  is  brought.  See  White  v.  Sanborn,  6  N.  H.  220 ; 
Lienow  v.  Ellis,  6  Mass.  331 ;  Birney  v.  Haim,  2  Litt.  (Ky.)  262; 
Clark  v.  Scudder,  6  Gray,  122 ;  Rawle  on  Covenants  for  Title 
(4th  ed.),  534  ;  and  see  ante,  353,  title  Covenant,  Action  of.  As  a 
general  rule,  the  liability  of  a  covenantor  is  not  discharged  by 
his  bankruptcy,  as  it  regards  such  covenants  as  were  not  broken 
at  that  time.  See  Hammond  v.  Toulmin,  7  Term  R.  612;  Ex 
parte  Mendel,  1  DeGex,  J.  &  S.  330 ;  Jemison  v.  Blowers,  5 
Barb.  686 ;  Shelton  v.  Pease,  10  Mo.  473 ;  Magwire  v.  Biggin, 
44  id.  514. 

A  married  woman,  it  seems,  is  not  bound  to  answer  in  dam- 
ages by  reason  of  the  covenants  for  title  entered  into  by  her 
jointly  with  her  husband,  although  her  estate  may  have  passed 
by  a  proper  acknowledgment.  Falmouth  v.  Tibbatts,  16  B. 
Monr.  (Ky.)  641  ;  Curd  v.  Dodds,  6  Bush  (Ky.),  685 ;  Strawn  v. 
Straton,  50  111.  37  ;  Porter  v.  Bradley.  7R.I.  541  ;  Hempstead 
v.  Easton,  33  Mo.  142  ;  Fletcher  v.  Coleman,  2  Head  (Tenn.), 
388 ;  Whitbeck  v.  Cook,  15  Johns.  546  ;  Bean  v.  Shelly,  57  Penn. 
St.  427 ;  Coakley  v.  Chamberlain,  38  How.  (N.  Y.)  483;  S.  C,  8 
Abb.  (N.  S.)  37  ;  1  Sweeney,  676.  Though  it  is  otherwise  under 
the  Massachusetts  statute.  See  Basford  v.  Pearson,  7  Allen, 
504 ;  and  the  statute  of  Iowa,  see  Richmond  v.  Tibbies,  26  Iowa, 
474.  So,  in  New  York,  it  is  decided  that  the  property  of  a  mar- 
ried woman  can  be  charged  in  equity  with  the  damages  caused 
by  a  breach  of  the  covenants  for  title  contained  in  a  conveyance 
of  her  separate  estate.  Foils  v.  De  Leyer,  26  How.  468  ;  S.  C, 
41  Barb.  208  ;  and  see  Coakley  v.  Chamberlain,  38  How.  (N.  Y.) 
483.  And  a  similar  view  is  taken  in  Alabama.  Gunter  v.  Wil- 
liams, 40  Ala.  (N.  S.)  561. 

In  this  country,  the  liability  of  the  heir,  by  reason  of  his  an- 
cestor's covenants  for  title,  is,  to  a  great  extent,  dependent  upon 
the  statutory  provisions  adopted  in  the  different  States  for  mak- 
ing the  real  estate  of  a  decedent  liable  for  the  payment  of  hia 
debts  ;  and  the  statute  of  the  particular  State  should,  therefore, 
be  consulted.  To  render  the  heir  liable  ujDon  the  obligations  of 
the  ancestor,  at  common  law,  two  things  were  requisite  :  First, 
that  he  be  expressly  named  (see  Rufner  v.  M'Connel,  14  111. 
169;  Baker  v.  Hunt,  40  id.  264)  ;  second,  that  he  should  lave 
assets  by  descent,  sufficient  to  meet  the  demand,  and  he  was 
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bound  only  to  the  extent  of  these  assets.  Buckley  v.  Nightin- 
gale, 1  Str.  6Q5  ;  Morse  v.  Aldrich,  19  Pick.  452 ;  Rawle  on  Cove- 
nants for  Title  (4th  ed.),  542,  and  note  ;  and  see  Hall  v.  Martin, 
46  N.  H.  337.  Yet  if,  before  suit  brought,  the  heir  had  aliened 
the  lands  which  he  had  inherited,  the  creditor  had  no  remedy. 
Plunkett  v.  Penson,  2  Atk.  290.  A  remedy  was,  however,  pro- 
vided by  the  "statute  of  fraudulent  devises"  (3  and  4  Will.  & 
Mary,  ch.  14),  under  the  provisions  of  which  the  heir  was  made 
answerable  for  the  debts  of  the  ancestor,  in  an  action  of  debt,  to 
the  value  of  the  lands  so  aliened,  unless  they  had  been  bona 
tide  aliened  before  suit  brought.  As  it  respects  the  devisee,  he 
was  not  bound  at  common  law  by  the  covenants  of  his  testator, 
nor  could  the  lands  be  followed  in  his  hands.  He  took  them 
clear  of  all  liability.  Flasket  v.  Beeby,  4  East,  485,  491.  But 
by  the  provisions  of  the  statute  just  referred  to,  devisees  were 
made  liable  in  the  same  manner  as  heirs,  notwithstanding  alien- 
ation by  them.  lb. 

The  liability  of  an  executor  or  administrator  differs  from  that 
of  the  heir,  the  latter  not  being  bound  by  his  ancestor's  cove- 
nants, unless  named  in  them,  while  a  directly  opposite  rule  pre- 
vails as  to  the  former.  Rawle  on  Covenants  for  Title  (4th  ed.), 
654;  Siboni  v.  Kirkman,  1  Mees.  &  Wels.  419.  And  no  distinc- 
tion is  made  between  the  liability  of  an  executor  upon  covenants 
broken  after  the  testator's  death  and  those  broken  before  that 
event.  Wells  v.  Fydell,  10  East,  315  ;  Williams  v.  Burrell,  1 
C.  B.  401  ;  Hovey  v.  Newton,  11  Pick.  421;  McClure  v.  Gamble, 
27  Penn.  St.  290  ;  Rawle  on.  Covenants  for  Title  (4th  ed.),  554. 

An  assignee  is  liable  only  for  those  breaches  of  covenant 
which  occur  while  he  is  an  assignee  (Hay  v.  Swackhamer,  2 
Hilt.  [N.  Y.]4;  Wright  v.  Kelley,  4  Lans.  [N.  Y.]  57);  and  he 
may  discharge  himself  of  liability  for  any  subsequent  breaches, 
by  assigning  to  another.     Armstrong  v.  Wheeler,  9  Cow.  88. 

§  10.  Who  may  take  advantage  of.  As  it  regards  the  consid- 
eration of  covenants  being  joint  or  several,  as  respects  the  lia- 
bilities of  the  covenantors,  and  the  rights  of  the  covenantees,  «ee 
ante,  369,  art.  1,  §  5. 

We  have  seen  (ante,  373,  §  2),  that  the  covenants  for  seisin,  for 
right  to  convey,  and  against  incumbrances,  are,  in  this  country, 
generally  held  to  be  broken  as  soon  as  made,  and  are  thereby 
turned  into  choses  in  action,  incapable  of  transmission  or  assign 
ment.  It  follows  that  a  suit  can  be  maintained  upon  these 
covenants  only  by  the  personal  representative  of  the  covenantee. 
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See  Richard  v.  Bent,  59  111.  38;  S.  C,  14  Am.  Rep.  1.  So,  as  it 
regards  the  covenants  for  quiet  enjoyment  and  of  warranty,  if 
the  breach  occurs  in  the  life- time  of  the  ancestor  or  testator,  the 
right  to  recover  the  consequent  damages  vests  in  his  personal 
representative.  But,  where  the  breach  occurs  after  the  death  of 
the  ancestor  or  testator,  the  right  of  action  must  be  exercised  by 
the  heir  or  devisee,  on  whom  the  damage  has  fallen.  South  v. 
Hoy,  3  T.  B.  Monr.  (Ky.)  94 ;  Brown  v.  Wilson,  12  B.  Monr. 
(Ky.)  100  ;  Tapscott  v.  Williams,  10  Ohio,  442  ;  Grist  v.  Hodges, 
4  Dev.  (N\  C.)  201. 

If  the  heir  or  devisee  be  at  that  time  dead,  the  right  of  action 
vests  in  his  personal  representatives,  the  damages  being  personal 
estate.  Beddoe  v.  Wadsworlh,  21  Wend.  120.  The  damages  for 
an  eviction  of  two  tenants  in  common,  to  whom  lands  are 
granted  with  warranty,  are  personal ;  and  an  action  will  lie  for 
them  by  the  survivors.     Towns  end  v.  Morris,  6  Cow.  123. 

§  11.  Measure  of  damages.  Where  the  covenant  of  seisin,  or 
of  right  to  convey,  is  broken,  and  there  is  an  entire  failure  of 
title,  the  breach  is  final  and  complete,  the  covenant  is  broken 
once  for  all,  actual  damage,  and  all  the  damages  that  can  result 
from  the  breach  have  accrued  ;  the  measure  of  damages  is, 
therefore,  the  consideration  money  and  interest,  which  are  at 
once  recoverable.  Nichols  v.  Walter,  8  Mass.  243 ;  Cox  v. 
Strode,  2  Bibb  (Ky.),  277 ;  Wilson  v.  Forbes,  2  Dev.  (N.  C.)  30 ; 
Vail  v.  Junction  R.  R.  Co.,  1  Cine.  (Ohio)  571 ;  Smith  v.  Strong, 
14  Pick.  128  ;  Dale  v.  Shively,  8  Kans.  276  ;  Lacey  v.  Mar  nan, 
37  Ind.  168 ;  Rich  v.  Johnson,  2  Pinn.  (Wis.)  88.  Or,  if  land  be 
paid  by  way  of  exchange,  the  measure  of  damages  is  the  value 
of  that  land.  lb. ;  and  see  Farmers'  Bank  v.  Glenn,  68  N".  C.  35. 
Statutes,  known  as  the  "occupying  claimant  law,"  have,  how- 
ever, been  enacted  in  some  of  the  States,  by  which,  in  some  cases, 
the  paramount  owner  is  obliged  to  pay  to  the  occupying  claim- 
ant the  value  of  all  permanent  and  lasting  improvements,  unless 
the  latter  should  refuse,  on  demand,  to  pay  to  the  former  the 
value  of  the  lands  without  the  improvements.  See  Hart  v. 
Baylor,  1  Hardin  (Ky.),  597. 

The  rule  as  to  the  measure  of  damages  for  breach  of  the  cove- 
nant against  incumbrances  is  thus  stated  :  If  the  plaintiff,  when 
he  sues  on  such  a  covenant,  has  extinguished  the  incumbrance, 
he  is  entitled  to  recover  the  price  he  has  paid  for  it.  But  if  he 
has  not  extinguished  it,  but  it  is  still  an  outstanding  incum- 
brance, his  damages  are  but  nominal,  for  he  ought  not  to  recover 
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the  value  of  an  incumbrance,  on  a  contingency,  where  he  may 
never  be  disturbed  by  it.  This  is  the  reasonable  rule  ;  for  if  lie 
was  to  recover  the  value  of  an  outstanding  mortgage,  the  mortga 
gee  might  still  resort  to  the  defendant,  on  his  personal  obligation, 
and  compel  him  to  pay  it  ;  and  if  the  purchaser  feels  the  incon- 
venience of  the  existing  incumbrance,  and  the  hazard  of  waiting 
until  he  is  evicted,  he  may  go  and  satisfy  the  mortgage,  and 
then  resort  to  his  covenant.  Delavergne  v.  Norris,  7  Johns. 
358;  Richard  v.  Bent,  59  111.  38  ;  S.  C,  14  Am.  Rep.  1 ;  Barlow 
v.  St.  Nicholas  Nat.  Bank,  63  N.  Y.  (18  Sick.)  399,  402  ;  Eaton  v. 
Lyman,  30  Wis.  41  ;  Reasoner  v.  Edmundson,  5  Ind.  393  ;  Pres- 
cotb  v.  Trueman,  4  Mass.  627  ;  Read  v.  Pierce,  36  Me.  455  ; 
Foote  v.  Burnett,  10  Ohio,  317;  see  Johnson  v.  Collins,  116 
Mass.  392.  No  recovery  can  be  had  on  account  of  expenses  in 
and  about  the  alleged  removal  of  an  incumbrance,  unless  its 
legal  extinguishment  can  be  shown.  Stambaugh  v.  Smith,  23 
Ohio  St.  584.  And  the  reasonableness  of  the  amount  expended 
in  procuring  the  extinguishment  is  said  to  be  a  question  for  the 
jury.  St.  Louis  v.  Bissell,  46  Mo.  157  ;  and  see  Mills  v.  Callin, 
22  Vt.  106;  Porter  v.  Bradley,  7  R.  I.  542  ;  Harlow  v.  Thomas, 
15  Pick.  69  ;  Hubbard  v.  Norton,  10  Conn.  422  ;  see  ante,  376,  §  4. 
Where  the  breach  is  that  of  the  covenants  for  quiet  enjoyment 
or  of  warranty  the  rule  very  generally  adopted  is,  that  the 
measure  of  damages  is  limited  by  the  consideration  money  and 
interest  (Foster  v.  Thompson,  41  N.  H.  379  ;  Mack  v.  Patchin, 
42  N.  Y.  [3  Hand]  167;  S.  C,  1  Am.  Rep.  506 ;  McGaryv.  Hast- 
ings, 39  Cal.  360 ;  Grisfield  v.  Storr,  36  Md.  150  ;  Wilhelm  v. 
Fimple,  31  Iowa,  137;  Wade  v.  Comstock,  11  Ohio  St.  82;  Cox 
v.  Henry,  32  Penn.  St.  19  ;  Williams  v.  Beeman,  2  Dev.  [N.  C] 
483  ;  Davis  v.  Smith,  5  Ga.  285  ;  Dickson  v.  Desire.  23  Mo.  166  ; 
Pence  v.  Duval,  9  B.  Monr.  [Ky.]  49 ;  Hopkins  v.  Lee,  6  Wheat. 
118)  ;  together  with  the  necessary  costs  and  expenses  incurred  in 
defending  the  title,  and  such  costs  and  expenses  include  a  rea- 
sonable counsel  fee.  Dalton  v.  Bowker,  8  Nev.  190 ;  Taylor  v. 
Hotter,  1  Mon.  T.  688.  But,  in  some  of  the  States,  the  rule  has 
been  to  ascertain  damages  for  breach  of  these  covenants  by  the 
value  of  the  land  at  the  time  of  the  eviction.  See  Horsford  v. 
Wright,  Kirby  (Conn .),  3;  Park  v.  Bates,  12  Vt.  387;  Hardy 
v.  Nelson,  27  Me.  525 ;  Bigelow  v.  Jones,  4  Mass.  512 ;  Caswell 
v.  Wendell,  4  id.  108.  Where  no  consideration  is  named  in  the 
deed,  the  measure  of  damages  must  be  obtained  from  other  evi- 
dence as  to  the  value  of  the  land.     Smith  v.  Strong,  14  Pick 
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128.  And  where  the  consideration  moves  indirectly  from  the 
grantee  to  the  grantor,  the  conveyance  of  the  land  being  the  re- 
sult of  a  negotiation  in  which  a  third  party  is  concerned,  the  real 
consideration,  which  moved  from  the  grantee,  must  be  sought 
from  all  the  circumstances  of  the  case,  and  the  damages  measured 
accordingly.  Rawle  on  Covenants  for  Title  (4th  ed.),  261 ;  and 
see  Byrnes  v.  Rich,  5  Gray,  5J8. 

Where,  in  covenant  upon  a  warranty,  the  covenantee  has  been 
evicted  of  one-third  by  the  widow  of  the  covenantor,  the  measure 
of  damages  is  held  to  be  the  value  of  the  widow's  life  interest, 
estimating  the  fee  by  the  purchase-money.  Terry  v.  Draben- 
stadt,  68  Penn.  St.  400. 

On  a  breach  of  the  covenant  for  quiet  enjoyment  implied  in 
a  lease,  the  true  rule  of  damages  is  held  to  be  the  value 
of  the  unexpired  term  over  and  above  the  rent  reserved  by 
the  terms  of  the  lease.  Mack  v.  Patchin,  42  N.  Y.  (3  Hand) 
167;  S.  C,  1  Am.  Rep.  500 ;  affirming  S.  C,  29  How.  20  ;  Lock 
v.  Furze,  19  Com.  Bench  (N.  S.),  96;  S.  C.  affirmed,  L.  R.,  1 
Com.  PL  441;  Rolph  v.  Crouch,  L.  R.,  8  Exch.  44. 

Interest  upon  the  amount  of  the  consideration  money  is  al- 
lowed as  a  part  of  the  damages  to  counterbalance  the  claim  for 
mesne  profits  which  the  owner  of  the  paramount  title  may  re- 
cover. Downer  v.  Smith,  38  Vt.  464 ;  Foster  v.  TJwmpson,  41 
N.  H.  373;  Staats  v.  Ten  Eyck,  3  Caines,  111.  But  where  the 
vendee  is  not  bound  to  account  for  the  profits  of  the  land  to  any 
one,  and  where  the  profits  greatly  exceed  the  interest  of  the  pur- 
chase-money, manifest  injustice  would  result  from  permitting 
the  vendee  to  recover  interest,  and  likewise  to  keep  the  profits. 
See  Combs  v.  Tarlton,  2  Dana  (Ky.),  467.  Hence  it  is  that  the 
courts  endeavor  to  limit  the  recovery  of  interest  within  the 
bounds  of  a  recovery  of  the  mesne  profits.  Williams  v.  Bee- 
man,  2  Dev.  (N.  C.)  485 ;  Partridge  v.  Hatch,  18  N.  H.  494 ; 
Winslow  v.  McCall,  32  Barb.  241.  Thus,  where  a  recovery  of 
the  latter  is  limited  by  statute  within  a  certain  number  of  years 
back,  interest  will  be  allowed  for  no  longer  time.  Clark  v. 
Parr,  14  Ohio,  118 ;  Bennet  v.  Jenkins,  13  Johns.  50  ;  Lawless  v. 
Collier,  19  Mo.  486 ;  see  Spring  v.  Chase,  22  Me.  505  ;  White  v. 
Peering,  15  Pick.  428.  And  it  is  said  that  it  may  still  be 
doubted  whether  interest  should  be  allowed  in  any  case  where 
the  property  has  been  enjoyed  by  the  grantee,  unless  he  has 
been  actually  compelled  to  pay  the  mesne  profits.  Sedgw.  on 
Damages  (3d  ed.),  170,  n.;  and  see  Burton  v.  Reeds,  20  Ind.  91. 
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But  in  a  recent  case  in  New  Hampshire,  the  law  was  held  to  ne 
otherwise,  and  it  was  said,  "the  profits  of  the  land  may  be  more 
or  less  than  the  interest-money,  and  the  real  owner  may  or  may 
not  demand  the  mesne  profits.  And,  on  account  of  these  uncer- 
tainties, it  is  impossible  to  establish  a  rule  which  will  operate 
with  perfect  equity  in  all  cases.  But  the  rule  which  is  most 
reasonable,  and  which  will  generally  work  the  least  injustice, 
seems  to  be  founded  upon  the  presumption  that  the  profits  and 
interests  are  equal,  and  that  mesne  profits  will  be  recovered  by 
the  owner."     Foster  v.  Thompson,  41  N.  H.  373. 

ARTICLE  III. 

COVENANTS,   HOW   CONSTRUED. 

Section  1.  In  general.  A  fundamental  rule  to  be  observed  in 
the  interpretation  of  covenants  is,  so  to  expound  them  as  to 
give  effect  to  the  actual  intent  of  the  parties,  as  collected  from 
the  whole  instrument.  Wadlington  v.  Hill,  18  Miss.  560 ; 
Watchman  v.  Crook,  5  Grill.  &  J.  (Md.)  239 ;  Shoenberger  v. 
Hoy,  40  Penn.  St.  132 ;  Howard  Manuf.  Co.  v.  Water  Lot  Co., 
39  Ga.  574.  And  that  construction  is  to  be  preferred  which 
renders  the  whole  covenant  operative.  Handel  v.  Chesapeake, 
etc.,  Canal  Co.,  1  Harr.  (Del.)  154.  So,  that  construction  which 
is  obviously  most  just  ought  to  be  favored.  Halloway  v.  Lacy, 
4  Humph.  (Tenn.)  468.  Covenants  of  forfeiture  are  to  be  con- 
strued strictly,  and  against  the  one  claiming  the  forfeiture. 
Presbyterian  Church,  etc.,  v.  Picket,  Wright  (Ohio),  57.  But 
generally,  if  there  be  doubt  or  ambiguity,  the  construction  must 
be  most  favorable  to  the  party  in  whose  favor  the  covenant  is 
made,  and  most  strongly  against  the  party  imposing  the  cove- 
nant upon  himself,  lest,  by  the  obscure  wording  of  his  con- 
tract, he  should  find  means  to  evade  and  elude  it.  Oifford  v. 
First  Presbyterian  Society,  56  Barb.  114 ;  Warde  v.  Warde,  16 
Beav.  103 ;  Bac.  Abr.,  title  Covenant,  F.  Therefore,  if  A  cove- 
nants with  B  that,  if  B  marries  his  daughter,  he  will  pay  him 
20 1,  per  annum,  without  saying  for  how  long,  yet  it  shall  be  for 
the  life  of  B,  and  not  for  one  year  only;  for  by  the  term  per  annum 
the  meaning  of  the  parties  appears  to  be,  that  it  shall  continue 
longer  than  one  year,  and  the  covenant  should  be  so  construed. 
lb. ;  Hookes  v.  Swain,  Sid.  151  ;  S.  C,  Lev.  102  ;  Keb.  511.  The 
interpretation  should  be  in  accordance  with  the  reasonable  sense 
of  the  words  employed.    See  Easterly  v.  Heilbron,  1  McMull. 
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(S.  C.)  462 ;  Foley  v.  Cowgill,  5  Blackf.  (Tnd.)  18  ;  Killian  v. 
Harshan,  7  Ired.  (N.  C.)  L.  497.  Thus,  where  a  party  covenants 
to  pay  money  "immediately  upon  demand,"  the  word  "imme- 
diately" must  receive  a  reasonable  construction,  so  as  to  allow 
the  debtor  time  to  procure  the  money  ;  and  if  the  demand  is  not 
made  by  the  creditor  himself,  to  inquire  into  the  authority  of  the 
person  making  it  to  receive  the  money.  Turns  v.  Wilson,  4  B. 
&  S.  442  ;  S.  C,  34  L.  J.,  Q  B.  Technical  words  will  be  con- 
strued as  they  are  understood  by  scientific  men  and  mechanics 
acquainted  with  the  business  with  regard  to  which  the  covenant 
may  be  made.     Rogers  v.  Banfortli,  9  N.  J.  (Eq.)  289. 

A  particular  covenant  by  one  party  may  be  a  condition  pre- 
cedent, so  that  the  breach  of  it  will  dispense  with  the  perform- 
ance of  the  contract  by  the  other.  Whether  it  is  such,  or  is  an 
independent  covenant,  is  a  question  to  be  determined  according 
to  the  fair  intention  of  the  parties  to  be  collected  from  the  lan- 
guage employed  by  them.  But  an  intention  to  make  any  par- 
ticular stipulation  a  condition  precedent,  should  be  clearly  and 
unambiguously  expressed.  Bangs  v.  Lowber,  2  Cliff.  (C.  C.)  157 ; 
see  ante,  363,  art.  1,  §  2. 

A  covenant  that  creates  both  a  vested  and  a  contingent  re- 
mainder, in  the  same  property,  is  unusual,  but  there  is  said  to 
be  no  principle  of  law  to  prevent  it.  Aubuchon  v.  Bender,  44 
Mo.  560. 

As  instances  of  construction  in  certain  cases  depending  upon 
peculiar  facts,  see  Beach  v.  Grain,  2  N.  Y.  (2  Comst.)  86  ;  Tait 
v.  Tait,  6  Leigh  (Va.),  154  ;  Nesbitt  v.  Ware,  30  Ala.  68  ;  Paine 
v.  France,  25  Md.  163 ;  Green  v.  Creighton,  7R.  I.  1 ;  Hazleton, 
etc.,  Co.v.  Buck  Mountain,  etc.,  Co.,  57  Penn.  St.  301 ;  Bartlett 
v.  Rolbrook,  1  Gray,  114. 


ARTICLE  IV. 

PERFORMANCE   AND   BREACH. 

Section  1.  What  is,  and  what  is  not  a  performance.    Where  a 

covenant  limits  no  time  for  its  performance,  the  time  is  exclu- 
sively a  matter  of  law  arising  from  the  construction  of  the  con 
tract.  Brackenridge  v.  Lee,  3  A.  K.  Marsh.  (K\ .)  448  ;  see 
Kendal  v.  Talbot,  i  id.  321 ;  Wilmouth  v.  Patton,  2  Bibb  (Ky.), 
280.  But  the  utmost  time  which  can  be  allowed  for  the  perform- 
ance of  a  covenant  to  do  a  specific  thing,  when  no  time  is  fixed 
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within  which  it  is  to  be  done,  is  during  the  life  of  the  covenantor. 
Moore  v.  Moore,  1  N.  J.  (Law)  363. 

A  covenant  to  renew  a  lease  under  the  same  covenants  con 
tained  in  the  original  lease  is  satisfied  by  a  renewal  of  the  lease, 
omitting  the  covenant  to  renew.  Carr  v.  Ellison,  20  Wend.  178. 
And  a  covenant  to  assign  a  bond  and  mortgage  is  satisfied  by  a 
tender  of  an  assignment  with  the  bond  only  attached,  the  mort- 
gage having  been  recorded  and  afterward  lost.  Clement  v.  Cash, 
21  N.  Y.  (7  Smith)  253.  A  covenant  to  deliver  goods  at  a  ware- 
house does  not  require  the  covenantor  to  put  them  in  the  ware- 
house. Duckham  v.  Smith,  5  T.  B.  Monr.  (Ky.)  372.  And  where 
A  covenanted  to  deliver  chattels  "between  the  1st  and  15th  of 
November,"  it  was  held,  that  he  was  under  no  obligation  to  de- 
liver them  before  the  15th.  Estill  v.  Jenkins,  4  Dana  (Ky.),  75  ; 
and  see  McNairy  v.  Bishop,  8  id.  150. 

But  a  covenant  to  do  an  act  before  a  day  named  is  not  per- 
formed by  doing  the  act  on  the  day.  Hounsford  v.  Fisher, 
Wright  (Ohio),  580.  Nor  is  a  covenant  to  pay  in  various  articles 
of  produce  performed  by  payment  all  in  one  article  mentioned. 
Guthrie  v.  Wickliffe,  3  Bibb  (Ky.),  81.  Nor  can  a  covenant  to 
do  that  which  requires  skill  and  judgment  be  performed  by  an 
agent ;  and  a  parol  agreement  that  it  may  be  so  done  does  not 
affect  the  original  covenant.  Paul  v.  Edwards,  1  Mo.  30.  So, 
the  tender  of  a  deed  to  land  by  a  party,  when  he  had  no  title 
thereto,  is  not  a  performance  of  his  covenant  to  make  a  good  and 
sufficient  title.  Delavan  v.  Duncan,  49  N.  Y.  (4  Sick.)  485  ; 
Tracer  v.  Hoisted,  23  Wend.  66;  Patterson  v.  Goodrich,  3 
Tex.  331. 

§  2.  Performance,  how  excused.  If  the  covenant  be  within 
the  range  of  possibility,  however  absurd  or  improbable  the  idea 
of  the  execution  of  it  may  be,  it  will  be  upheld.  And  to  bring 
the  case  within  the  rule  of  dispensation,  it  must  appear  that  the 
thing  to  be  done  cannot  by  any  means  be  accomplished  ;  for,  if 
it  is  only  improbable,  or  out  of  the  power  of  the  obligor,  it  is 
not  in  law  deemed  impossible.  Beebe  v.  Johnson,  19  Wend.  500; 
and  see  Kemp  v.  Knickerbocker  Ice  Co.,  51  How.  (N.  Y.)  31,  34 ; 
Stone  v.  Dennis,  3  Port.  (Ala.)  231  ;  Morrow  v.  Campbell,  7  id. 
41.  Thus,  it  is  held  that  inability  to  perform  a  covenant,  by 
reason  of  sickness  (Cassady  v.  Clarke,  7  Ark.  123),  or  accident 
from  inevitable  necessity  {Clancy  v.  Overman,  1  Dev.  &  Bat.  [N. 
C.]  L.  402  ;  Harmony  v.  Bingham,  12  N.  Y.  [2  Kern.]  107),  is 
no  excuse  for  its  non-performance.    Booth  v.  Spuyten  Duyml 
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Rolling -Mill  Co.,  60  N.  Y.  (15  Sick.)  487 ;  and  see  Loomis  v. 
Ruetter,  9  Watts  (Perm.),  516.  So,  a  refusal  by  the  covenantee, 
after  the  stipulated  time  of  performance  has  elapsed,  to  permit 
the  covenantor  to  commence  his  work,  is  no  excuse  for  non-per- 
formance.    Shaw  v.  Hurd,  3  Bibb  (Ky.),  372. 

But  where  the  whole  consideration  for  any  stipulation  fails,  or 
where  any  stipulation  becomes  incapable  of  being  substantially 
performed,  in  the  manner  intended  by  the  parties,  by  the  volun- 
tary act  of  either  of  them,  the  other  party  is  not  bound  to  pro- 
ceed, but  is  at  liberty  to  decline  a  performance  thereof  on  his 
part.  Kleine  v.  Catava,  2  Gall.  74  ;  and  see  Jarvrell  v.  Tarris, 
6  Mo.  159  ;  Smith  v.  Lewis,  24  Conn.  624 ;  Davis  v.  Crawford, 
2  Treadw.  (S.  C.)  Const.  401 ;  Shaw  v.  Hurd,  3  Bibb  (Ky.),  372 ; 
Borden  v.  Borden,  5  Mass.  67.  So,  where  there  is  a  covenant  to 
perform  a  thing  on  a  certain  day,  if  performance  of  another 
thing,  or  performance  at  another  time  be  accepted  in  lieu  thereof, 
it  is  an  answer  to  an  action  for  the  non-performance  of  the  thing 
stipulated.  Warren  v.  Mains,  7  Johns.  476  ;  Porter  v.  Stewart, 
2  Aik.  (Vt.)  427.  And  where  certain  articles  of  personal  prop- 
erty were  leased  to  the  defendant,  who  entered  into  cove- 
nants relating  to  the  management  of  them,  and  they  were  sub- 
sequently levied  on  for  debts  of  the  lessor,  for  which  the  lessee 
was  not  responsible,  it  was  held  that  he  was  discharged  from  his 
covenants.     Great  Pond  Co.  v.  Buzzell,  39  Me.  173. 

One  who  covenants  "  to  give  a  good  and  sufficient  deed,  clear 
and  free  from  all  incumbrance,"  is  not  excused  by  giving  a  war- 
ranty deed,  while  incumbrances  remain  on  the  land.  Jones  v. 
Gardner,  10  Johns.  266  ;  Parser  v.  Parmele,  20  id.  130;  Dela- 
van  v.  Duncan,  49  N.  Y.  (4  Sick.)  485 ;  Colwell  v.  Hamilton,  10 
Watts  (Penn.),  413. 

§  3.  What  constitutes  a  breach.  It  is  a  well-established  rule, 
that  where  one  covenants  to  do  a  certain  act,  and,  before  the  time 
of  performance,  disables  himself  from  so  doing,  he  thereby 
renders  himself  liable  for  a  breach  of  the  covenant.  Lowering 
v.  Lowering,  13  N.  H.  513  ;  Heard  v.  Bowers,  23  Pick.  455.  But 
this  rule  has  no  application  where  he  becomes  involuntarily  un- 
able to  perform  his  stipulations,  if  he  can  remove  the  disability 
before  the  day  of  performance.  lb. 

A  covenant  to  convey  property  is  broken  by  the  covenantor  if 
he  destroys  the  property  to  be  conveyed  (HopMns  v.  Young, 
11  Mass.  306);  and  a  covenant  to  deliver  a  variety  of  articles  is 
broken  unless  all  are  delivered.    Poteet  v.  Bryson,  7  Ired.  (N 
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C.)  L.  337.  Where  a  lessor  covenanted  that  the  lessee  should 
have  as  much  fire- wood  as  she  should  desire  from  a  certain  tract 
of  wood,  and  then  cut  most  of  the  wood  thereon  and  converted 
it  to  his  own  use,  such  conduct  was  held  to  be  a  breach  of  his 
covenant.    Lowering  v.  Lowering,  13  N.  H.  513. 

A  new  breach  of  a  covenant,  not  to  use  rooms  in  a  particular 
manner,  is  committed  every  day  that  the  rooms  are  so  used. 
Ambler  v.  Woodbridge,  4M.&E.  302 ;  S.  C.,  9  B.  &  C.  376 ;  and 
see  Mower  v.  Peck,  1  B.  &  Ad.  128 ;  Grain  v.  Beach,  2  Barb. 
120  ;  S.  C.  affirmed,  2  N.  Y.  (2  Comst.)  86. 

A  tenant's  allowing  a  footpath  to  be  made  across  a  part  of  the 
demised  premises  is  held  to  be  no  breach  of  a  covenant  to  occupy 
the  premises  in  a  proper  manner.  Trustees,  etc.,  of  the  City  of 
Worcester  v.  Rowlands,  9  Car.  &  P.  734. 

§  4.  Defeat  or  discharge  of  covenants.  A  covenant  is  not  a 
duty  nor  cause  of  action  until  it  is  broken  ;  so  that  it  is  not  dis- 
charged by  a  release  of  all  actions.  Eeles  v.  Lambert,  Aleyn, 
39.  But  it  is  held  that  a  general  discharge  of  all  demands,  nam- 
ing a  great  variety,  and  executed  after  the  time  within  which  an 
award  should  have  been  performed,  is,  prima  facie,  a  discharge 
of  the  covenants  to  perform  such  award.  Bridgeman  v.  Eaton, 
3  Vt.  166.  The  legal  effect  of  a  covenant  cannot  be  varied  by  a 
contemporaneous  parol  agreement.  Holley  v.  Tounge,  27  Ala. 
204.  So  a  covenant  under  seal,  not  broken,  cannot  be  discharged 
by  a  parol  agreement.  Delacroix  v.  Bulkley,  13  Wend.  71 ; 
French  v.  New,  2  Abb.  Ct.  App.  (N.  Y.)  209;  S.  C,  28  N.  Y.  (1 
Tiff.)  147;  Harper  v.  Hampton,  1  Harr.  &  J.  (Md.)  622.  But  it  is 
held  that  covenants  for  the  sale  of  land  may  be  discharged  by 
a  parol  contract  upon  a  good  consideration.  Heed  v.  IE  Grew, 
5  Ohio,  381 ;  and  see  Barnard  v.  Darling,  11  Wend.  30 ;  Marks 
v.  Robinson,  1  Bailey  (S.  C),  89.  And  a  note,  accepted  in  satis- 
faction of  a  breach  of  covenant,  is  held  to  bar  an  action  for  such 
breach.  Moody  v.  Leavitt,  2  N.  H.  171.  Where  one  covenants 
not  to  do  a  thing,  which  it  is  lawful  for  him  to  do,  and  an  act 
of  the  legislature  afterward  compels  him  to  do  it,  the  statute 
repeals  the  covenant  (Brick  Presbyterian  Church  v.  New  York, 
5  Cow.  538)  ;  but  when  one  covenants  to  do  a  thing,  which  was 
unlawful  at  the  time  of  the  covenant,  and  afterward  a  statute 
makes  it  lawful,  the  covenant  is  not  repealed.  lb. 

A  discharge  of  a  breach  of  a  personal  covenant,  by  the  assignee 
of  the  grantee,  is  held  inoperative.  Davis  v.  Lyman,  6  Conn. 
249.     So  where  a  covenant  runs  with  the  land,  it  is  held  that  a 
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release  by  the  grantee  or  his  assignee  does  not  discharge  the 
covenant  as  to  subsequent  assignees  of  the  same  land.  Abby  v. 
Goodritfi,  3  Day  (Conn.),  433. 


ARTICLE  V. 

VALIDITY  OF  COVENANTS. 

Section  1.  Formal  defects.  See  ante,  366,  art.  1,  §  3.  It  is  essen- 
tial to  the  validity  of  a  covenant,  that  the  covenantee  be  named 
in  the  instrument,  except  in  dedications  of  land  to  public  uses. 
Kent  v.  Edmunston,  4  Jones'  (N.  C.)  L.  529.  And  a  covenant 
that  purports  to  be  tripartite,  but  which  is  executed  by  two 
parties  only,  is  held  to  be  incomplete,  and  binding  upon  no  one. 
Emery  v.  Neighbour,  7  N.  J.  (Law)  142. 

But  it  is  not  essential  that  a  consideration  be  expressed  in  a 
covenant  under  seal.  Such  an  instrument  is  not  within  the 
statute  of  frauds  requiring  an  agreement  to  be  in  writing, 
expressing  the  consideration.  Douglass  v.  Howland,  24 
Wend.  35. 

§  2.  Incompetent  parties.  As  it  regards  the  qualifications  of 
parties  to  enter  into  covenants,  the  same  rules  are  applicable  as  in 
the  case  of  other  contracts.  See  ante,  vol.  1, 77-82.  A  covenant  by  a 
wife  with  her  husband,  prior  to  marriage,  not  to  demand  dower  in 
any  of  his  estate,  in  case  she  should  survive  him,  is  held  void  at 
common  law.  Hastings  v.  Dickinson,  7  Mass.  153.  So,  where 
a  covenant  was  executed  by  A,  by  which  he  undertook  to 
become  surety  for  the  faithful  performance  of  the  covenant  of 
B,  a  married  woman,  for  the  payment  of  rent,  it  was  held  that, 
although  the  covenant  of  A  was  valid,  that  of  B  was  void  for 
coverture.    Kimball  v.  Newell,  7  Hill  (N.  Y.),  116. 

§  3.  Against  public  policy.  In  general,  covenants  which  are 
contrary  to  public  policy  are  void.  See  Bier  v.  Dozier,  24  Gratt. 
(Va.)  1.  Thus,  a  covenant  in  restraint  of  trade  generally, 
though  founded  on  a  good  consideration,  will  not  be  supported. 
Nobles  v.  Bates,  7  Cow.  307;  Qallahan  v.  Donnolly,  45  Cal. 
152  ;  Mater  v.  Homan,  4  Daly  (N.  Y.),  168  ;  Oregon  Steam  Nav. 
Co.  v.  Windsor,  20  Wall.  64.  But  it  is  otherwise  as  it  regards  a 
covenant  not  to  trade  in  a  particular  place,  and  for  a  particular 
time.  lb. ;  and  see  Perkins  v.  Clay,  54  N.  H.  518 ;  Pierce  v. 
Fuller,  8  Mass.  223 ;  Palmer  v.  Stebbins,  3  Pick.  188.  And  it 
has  been  held,  that  a  covenant  in  a  deed,  that  no  ardent  spirits 
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shall  ever  be  sold  on  the  premises,  with  a  forfeiture  of  title  for  a 
breach,  is  not  immoral  nor  in  restraint  of  trade,  and  will  be  held 
as  legai  by  the  courts.  Hatcher  v.  Andrews,  5  Bush  (Ky.),  561 ; 
see  Atlantic  Dock  Co.  v.  Leavitt,  50  Barb.  135  ;  54  N.  Y.  (9 
Sick.)  35. 

§  4.  Contrary  to  statute.  Covenants  entered  into  in  violation 
of  the  express  provisions  of  statutes  are  absolutely  void. 
See  Hall  v.  Mullin,  5  Harr.  &  J.  (Md.)  193 ;  Seidenbender  v. 
Charles,  4  Serg.  &  R.  159 ;  Fowler  v.  Scully,  72  Penn.  St.  456  ; 
Watrous  v.  Blair,  32  Iowa,  58. 

§  5.  Insufficient  consideration.  It  is  a  well-settled  principle 
or  rule  of  law,  that  no  action  can  be  maintained  upon  a  covenant 
or  contract  of  any  kind,  the  consideration  of  which  is  either 
wicked  in  itself,  or  prohibited  by  law.  See  Armstrong  v.  Toler, 
11  Wheat.  258  ;  and  see  cases  cited  in  preceding  section.  But, 
in  a  case  of  mutual  covenants,  as  where  each  party  covenants  to 
refrain  from  the  pursuit  of  a  certain  business  in  particular 
places,  one  covenant  is  a  good  and  sufficient  consideration  for 
the  other.  Stearns  v.  Barrett,  1  Pick.  443.  And  it  is  held  that 
if  a  person,  for  value  received,  covenants  for  the  sale  of  lands 
which  he  does  not  yet  possess,  but  which  he  has  the  capacity  to 
acquire,  such  covenant  is  not  necessarily  void  for  want  of  mutu- 
ality.   Burleson  v.  Burleson,  11  Tex.  2. 

If,  in  a  deed  of  sale  with  covenants,  the  sale  appears  on  the 
face  of  it  to  be  void,  the  covenants  which  are  relative  and  de- 
pendent are  void,  but  not  those  which  are  collateral  and  inde- 
pendent. Thus,  where  an  officer  sold  on  execution  an  equity  of 
redemption,  and  in  his  deed  to  the  purchaser  covenanted  that  he 
had  obeyed  all  the  directions  of  law  relative  to  such  sales,  it  was 
held  that,  even  if  the  grant  was  void  on  the  face  of  the  deed,  this 
covenant  was  binding,  it  being  collateral  to  the  grant.  Wade  v. 
Merwin,  11  Pick.  280. 

ARTICLE  VI. 

REMEDIES,   LEGAL   AND    EQUITABLE. 

Section  1.  Action  at  law.  For  the  breach  of  a  covenant,  the 
common  law  has  provided  a  remedy  by  action  for  the  recovery 
of  damages  (see  Miller  v.  Long,  3  A.  K.  Marsh.  [Ky.]  334 ; 
Chesterman  v,  Gardner,  5  Johns.  Ch.  29) ;  and  the  action  lies, 
generally,  where  the  covenantor  acts  contrary  to  his  agreement, 
fails  to  do  what  he  has  undertaken,  or  does  that  which  disables 
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him  from  performance.  Hopkins  v.  Young,  11  Mass.  302 ; 
Regina  v.  Justices  of  Leicestershire,  15  Q.  B.  88  ;  Scott  v.  Mayn, 
Cro.  Eliz.  449.  A  lessee  who  accepts  a  lease,  under  seal,  con- 
taining a  stipulation  for  the  digging  of  an  oil  well  by  him  on  the 
premises  demised,  is  bound  to  perform  the  stipulation  on  his 
part  recited  therein,  although  he  does  not  execute  the  lease  ;  and 
a  right  of  re-entry  being  attached  to  the  covenant  will  give  it 
the  force  of  a  condition.  Chamberlain  v.  Parker,  45  N.  Y.  (6 
Hand)  569.  And  an  action  lies  against  the  lessee  for  a  failure  to 
sink  the  well.  lb.  See  this  subject  more  fully  discussed  under 
the  title  Covenant,  ante,  354. 

§  2.  Jurisdiction  in  equity.  A  remedy  at  law  by  way  of  a 
recompense  in  damages  proves  insufficient  in  many  cases,  and 
the  jurisdiction  of  equity  has  become  established  in  certain 
well-defined  cases,  and  is  administered  through  the  means  of 
specific  performance,  injunction,  and  the  reformation  and  rescis- 
sion of  contracts.  Thus,  it  has  been  said  that  the  remedy  for 
a  breach  of  a  contract  for  the  sale  of  lands,  by  covenant,  is 
bungling  and  inadequate,  and  that  the  remedy  in  equity  is  bet- 
ter, and  ought  to  be  encouraged.  Finley  v.  Aiken,  1  Grant's 
(Penn.)  Cas.  83 ;  see  title  Specific  Performance.  The  grantee 
in  a  deed-poll  is  bound  by  the  covenants  therein  to  be  performed 
by  him  ;  and  the  acceptance  of  the  deed  and  the  enjoyment  of 
the  estate  granted,  estops  him,  and  all  persons  claiming  under 
him,  from  denying  his  covenants,  and  from  denying  that  the  seal 
attached  is  his  as  well  as  that  of  the  grantor.  Atlantic  Dock  Co.  v. 
Leavitt,  54  N.  Y.  (9  Sick.)  35.  And  a  court  of  equity  will  restrain 
the  grantee,  or  those  claiming  under  him,  from  doing  what  he 
has  agreed  not  to  do  by  the  deed  accepted  by  him.  lb.  In  Eng- 
land the  remedy  in  equity  has  been  enlarged  by  act  of  parlia- 
ment (21  and  22  Vict.,  c.  27),  and  commonly  known  as  "  Lord 
Cairns'  Act,"  by  the  provisions  of  which  it  is  made  lawful  for 
the  court  of  chancery  to  award  damages  to  the  party  injured, 
either  in  addition  to  or  in  substitution  for  the  ordinary  equitable 
relief  afforded  in  such  cases.  But  this  act  does  not  extend  the 
jurisdiction  in  equity  to  cases  where  there  is  a  plain  common- 
law  remedy,  and  when  the  court  would  not  have  interfered  ante- 
cedently to  the  act.  Scott  v.  Payment,  L.  R.,  7  Eq.  112  ;  Lett- 
ers v.  Earl  of  Shaftesbury,  2  id.  270. 

Where  the  vendee  of  land  has  received  a  deed,  and  its  cove- 
nants are  broken  by  the  existence  of  an  outstanding  incum- 
brance, it  is  competent  for  a  court  of  equity,  where  the  vendor 
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is  insolvent,  to  restrain  the  collection  of  so  much  purchase- 
money  as  will  compensate  for  the  injuries  resulting  from  the 
breach,  or  to  order  it  to  be  appropriated  to  the  extinguishment 
of  the  incumbrance.  McLemore  v.  Mabson,  20  Ala.  137.  So, 
where  a  vendee  of  land  has  not  been  evicted,  but  discovers  a 
partial  failure  of  title,  which  had  been  fraudulently  concealed 
from  him  by  the  vendor,  he  is  not  obliged  to  rely  upon  his  cove- 
nants in  the  deed,  but  may  have  relief  in  equity.  Gilpin  v. 
Smith,  19  Miss.  109.  And  upon  a  covenant  to  make  title  to  a  lot 
of  land,  and  for  the  free  use  of  streets  laid  down  on  a  certain 
plat  by  the  covenantee,  equity  will,  by  injunction,  compel  the 
covenantor,  and  those  claiming  under  him,  to  remove  all  obstruc- 
tions placed  in  such  streets  by  him-  Brooke  v.  Barton,  6  Munf. 
(Va.)  306.  As  further  illustrations  of  the  doctrine  of  equitable 
jurisdiction  in  such  cases,  see  Barnett  v.  Montgomery,  6  T.  B. 
31onr.  (Ky.)  327 ;  Higgins  v.  Johnson,  14  Ark.  309  ;  Green  v. 
Broyels,  3  Humph.  (Tenn.)  167 ;  Hubbard  v.  Jasinski,  46  111. 
160 ;  and  see  the  titles  Equity,  Injunction,  Reformation  of  In* 
struments,  Specif  c  Performance,  and  Rescission,  etc. 
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CHAPTER  XLIX. 

CREDITOR'S  BILL. 
ARTICLE  I. 

OF  THE   NATURE    OF  THE    REMEDY,  AND    IN   WHAT   CASES   ALLOWED. 

Section  1.  Jurisdiction  of.  It  is  a  general  principle,  that  courts 
of  equity  acquire  jurisdiction  to  aid  legal  remedies,  when  it 
appears  that  without  such  assistance  the  legal  process  is  inef- 
fectual, and  that  with  such  assistance  beneficial  relief  can  be 
rendered.  But  courts  of  equity  have  no  jurisdiction  to  enforce 
the  payment  of  debts.  Creditors  must  resort  to  the  common 
law  courts,  for  process  and  judgment,  and  through  these  means 
the  property  of  the  defaulting  debtor  is  reached  and  appropri- 
ated to  the  payment  of  his  debts.  All  that  equity  is  capable  of 
doing  is,  to  aid  in  the  enforcement  of  the  judgment  there 
obtained.  Payne  v.  Sheldon,  63  Barb.  169  ;  State  Bank  v.  Knox, 
1  Dev.  &  Bat.  Eq.  55.  And  a  creditor's  bill  is  the  remedy  given 
by  courts  of  equity  to  enable  judgment  creditors  to  subject 
property  and  funds,  including  choses  in  action,  to  the  satisfac- 
tion of  the  judgment,  when  they  cannot  be  reached  by  execu- 
tion, and  when  the  execution  cannot  be  otherwise  satisfied.  The 
jurisdiction  of  such  courts  to  reach  the  property  of  a  debtor, 
justly  applicable  to  the  payment  of  his  debts,  is  ancient  and  un- 
doubted ;  but  for  its  exercise,  the  debt  must  be  clear  and  un- 
disputed, and  there  must  exist  some  special  circumstances 
requiring  the  interposition  of  the  court  to  obtain  possession  of, 
and  apply  the  property.  Public  Works  v.  Columbia  College, 
17  Wall.  521  ;  Powell  v.  Howell,  63  N.  C.  283  ;  Fox  v.  Moyer',54. 
N.  Y.  (9  Sick.)  125,  128  ;  Pendleton  v.  Perkins,  49  Mo.  565.  In 
the  absence  of  fraud,  trust,  mistake,  or  some  other  recognized 
source  of  original  equity  jurisdiction,  ancillary  proceedings  of 
the  nature  of  those  under  consideration,  have  not  been  looked 
upon  favorably,  but  parties  have  been  referred  to  statutory  rem- 
edies, and  sometimes  the  relief  has  been  altogether  denied.  lb 
A  leading  case  upon  the  subject,  in  this  country,  is  that  of  Had 
den  v.  Spaier,  20  Johns.  554  ;  affirming  S.  C,  5  Johns.  Ch.  280, 
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in  which  it  was  held  that  funds  and  stock  belonging  to  the 
debtor,  and  debts  due  him  could  be  reached  by  an  equity  pro- 
ceeding on  behalf  of  the  judgment  creditor,  notwithstanding 
they  were  not  purchased,  nor  the  debts  created  by  means  of 
property  fraudulently  withdrawn  from  the  reach  of  the  creditor. 
These  views  were  afterward  dissented  from  by  the  chancellor  in 
Donovan  v.  Finn,  1  Hopk.  Ch.  59,  but  were  sustained  in  the 
still  later  case  of  Edmeston  v.  Lyde,  1  Paige,  637,  in  which  it 
was  held  by  the  chancellor  that,  without  resort  to  any  statutory 
aid,  any  species  of  equitable  property  of  the  debtor,  including 
debts  due  him,  might  be  reached  to  satisfy  a  judgment.  See 
also  Tarbell  v.  Griggs,  3  Paige,  207.  And  see  an  approval  of 
the  doctrine  in  Williams  v.  Hubbard,  Walker's  Ch.  (Mich.)  28  ; 
Bigelow  v.  Cong.  Soc,  11  Vt.  283.  So,  the  proposition  that  a 
judgment  creditor,  who  has  exhausted  every  ordinary  means  to 
satisfy  his  judgment,  should  have  equitable  aid  to  reach  his 
debtor's  funds,  whether  fraudulently  withdrawn  or  concealed  or 
not,  seems  to  be  necessarily  inferred  from  the  main  object  of 
chancery  jurisdiction,  namely,  to  furnish  a  remedy  when  the 
strict  rules  of  legal  practice  fail.  Creditors  ordinarily  invoke 
its  aid  to  pursue  the  effects  of  their  debtors  that  are  fraudulently 
withdrawn  from  their  reach.  But,  it  is  observed,  a  debtor  may 
be  a  money-lender  and  be  accumulating  wealth  without  having 
expressly  withdrawn  property  from  the  reach  of  execution,  and 
in  the  absence  of  any  statutory  remedy,  he  might  defy  his 
creditors  unless  chancery  could  subject  his  credits  to  the  pay- 
ment of  his  debts.  Pendleton  v.  Perkins,  49  Mo.  565,  567.  And 
see  Donovan  v.  Finn,  1  Hopk.  Ch.  59,  79.  The  broad  jurisdic- 
tion in  aid  of  execution  here  claimed  for  a-  court  of  equity  was 
early  incorporated  into  the  Revised  Statutes  of  New  York  (see 
N.  Y.  Rev.  Stats.  173,  §  38  ;  Livingstone  v.  Arnoux,  15  Abb.  N. 
S.  158  ;  S.  C.  affirmed,  56  N.  Y.  [11  Sick.]  507  ;  Catlin  v.  Doughty, 
12  How.  457;  Bennett  v.  McOuire,  58  Barb.  635  ;  S.  C,  5  Lans. 
186 ;  Chaidauqua  County  Bank  v.  White,  6  N.  Y.  [2  Seld.]  236) ;  see 
also  as  to  Massachusetts  {Barry  v.  Abbot,  100  Mass.  396) ;  New 
Jersey  ( Whitney  v.  Bobbins,  16  N.  J.  Eq.  360)  ;  and  the  subject 
will  be  found  to  be  regulated  by  statute  in  most  of  the  States 
of  the  Union.  See  ante,  vol.  1,  650,  title  Quia  Timet,  art.  2,  §  2. 
In  a  country,  State  or  territory  where  the  systems  of  common 
law  and  equity  are  found  as  separate  systems,  equity  can  alone 
give  relief  by  a  creditor's  bill.  And  if  a  case  presented  by  such 
a  bill  is  tried  like  a  common-law  case,  by  a  jury,  and  a  decree 
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is  entered  on  the  verdict  as  a  mere  conclusion  of  law  upon  the 
facts  found,  and  not  as  the  result  of  the  chancellor's  own  judg- 
ment, although  aided  by  the  finding,  it  is  error.  Dunphy  v. 
Kleinsmith,  11  Wall.  610. 

The  remedy  given  to  a  judgment  creditor,  by  statute,  in  Mis- 
sissippi, for  subjecting  property  fraudulently  conveyed,  to  his 
execution,  by  scire  facias,  does  not  exclude  the  jurisdiction  of 
a  court  of  equity  to  set  aside  the  fraudulent  conveyance.  Abbey 
v.  Commercial  Bank  of  New  Orleans,  31  Miss.  434.  So,  in  New 
York,  the  Code  of  Procedure  has  not  repealed  the  statutory  pro- 
visions authorizing  creditor's  bills,  except  so  much  of  them  as 
authorized  a  discovery.  Catlin  v.  Doughty,  12  How.  457  ;  see 
Taylor  v.  Persse,  15  id.  417 ;  Smith  v.  Mahony,  3  Daly,  285. 
But  the  court  have  no  jurisdiction  where  the  amount  of  the 
plaintiffs  judgment  is  less  than  $100.  Shephard  v.  Walker,  7 
How.  46.  A  creditor's  bill  cannot  be  entertained  in  Wisconsin, 
the  Code  of  that  State  having  provided  a  complete  substitute  for 
it.  Graham  v.  La  Crosse,  etc.,  M.  R.  Co.,  10  Wis.  459  ;  Almy 
v.  Piatt,  16  id.  169. 

A  judgment  of  a  United  States  court  is  held  so  far  a  domestic 
judgment,  that  a  State  court  of  equity  will  lend  its  aid  to  set 
aside  a  fraudulent  conveyance  in  order  that  the  land  may  be  sub- 
jected to  execution.     Bullitt  v.  Taylor,  34  Miss.  708. 

§  2.  When  the  bill  will  lie.  Cases,  among  others,  in  which  a 
creditor's  bill  has  been  entertained  are  the  following :  Where  it 
was  made  to  appear  satisfactorily  to  the  court  that  money  for  the 
purchase  of  land  had  been  advanced  for  the  purpose  of  defraud- 
ing the  creditors  of  the  party  advancing  the  money  (Odenheimer 
v.  Hanson,  4  McLean,  437);  for  the  purpose  of  reaching  the 
property  of  the  debtor  in  the  hands  of  a  trustee,  not  tangible  by 
execution  {Hadden  v.  Spader,  20  Johns.  554);  and  to  reach  the 
property  of  the  debtor  fraudulently  withdrawn  beyond  the  reach 
of  legal  process  {Gordon  v.  Lowell,  21  Me.  251 ;  Tappan  v.  Evans, 
11  N.  H.  311):  So  the  bill  will  be  entertained  to  relieve  the 
estate  of  the  debtor  from  an  incumbrance  (Clark son  v.  De  Peyster, 
3  Paige,  320  ;  Bailey  v.  Burton,  8  Wend.  339  ;  Stainback  v. 
Geddy,  1  Dev.  &  Bat.  Ch.  479);  or  to  remove  a  cloud  from  the 
title  to  a  decedent's  real  estate,  his  estate  having  been  repre- 
sented insolvent,  in  favor  of  a  creditor  who  has  obtained  judg- 
ment against  the  administrator,  and  to  subject  the  land  to  the 
payment  of  his  debt  (Saltmarsh  v.  Smith,  32  Ala.  404  ;  and  see 
Myers  v.  Hewitt,  16  Ohio,  449;  Trask  v.  Green,  9  Mich.  358): 
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and  the  bill  will  lie,  not  only  to  subject  the  equitable  interests 
of  the  judgment  debtor,  but  also  for  the  purpose  of  removing 
impediments  to  an  execution  at  law.  Dargan  v.  Waring,  11 
Ala.  988  ;  Cuyler  v.  Moreland,  6  Paige,  273. 

If  a  defendant  in  a  slander  suit  conveys  his  real  property, 
without  consideration,  for  the  purpose  of  defeating  any  judg- 
ment which  the  plaintiff  may  recover,  such  conveyance  is  fraud- 
ulent.    Shean  v.  Shay,  42  Ind.  375 ;  S.  C,  13  Am.  Rep.  366. 

The  creditors  of  a  deceased  person  may  come  into  a  court  of 
equity  and  ask  to  reach  the  property  belonging  to  his  estate, 
and  apply  it  to  the  satisfaction  of  their  claims  {Offutt  v.  King,  1 
Mac  Arthur,  312) ;  and  may  maintain  a  suit  to  reach  property 
fraudulently  conveyed  by  the  testator  in  his  life-time.  Hills  v. 
Sherwood,  48  Cal.  386.  So  it  is  held  that  without  a  previous 
judgment  at  law  a  creditor  may  maintain  a  bill  against  the  ex- 
ecutor of  an  insolvent  estate  and  devisee  for  an  account  of  the 
assets,  and  to  subject  the  land  to  the  payment  of  the  debt. 
Reeder  v.  Spealce,  4  So.  Car.  293.  So  where  a  fraudulent  assignor 
dies  before  judgment  against  him,  a  bill  will  lie  to  set  aside  the 
fraudulent  conveyance,  for  the  benefit  of  all  the  creditors. 
Frazer  v.  Western,  1  Barb.  Ch.  220.  And  when  a  debtor  has 
absconded,  so  that  no  personal  judgment  can  be  obtained  against 
him,  and  there  is  no  statutory  proceeding  by  which  his  prop- 
erty can  be  reached,  it  is  held  that  a  creditor's  bill  will  lie  from 
the  very  necessity  of  the  case.  Pendleton  v.  Perkins,  49  Mo. 
565. 

§  3.  In  what  cases  the  remedy  at  law  must  be  exhausted.  It  is 
the  general  rule  that  a  creditor  must  first  exhaust  his  legal  rem- 
edies before  a  court  of  equity  will  interpose  for  his  relief,  and 
the  only  evidence  of  that  fact,  that  will  be  received  by  the  rules 
of  law,  is  a  judgment,  execution,  and  return  of  nulla  bona. 
Payne  v.  Sheldon,  63  Barb.  169;  Turner  v.  Adams,  46  Mo.  95; 
Public  Works  v.  Columbia  College,  17  Wall.  521;  Newman  v. 
WilUtts,  52  111.  98  ;  60  id.  519  ;  Bassett  v.  St. Albans,  etc.,Co.,  47 
Vt.  313 ;  Tyler  v.  Peatt,  30  Mich.  63 ;  Rambaut  v.  Mayfield,  1 
Hawk  (N.  C),  85;  Miller  v.  Miller,  7  Hun  (N.  Y.),  20S;  Dun- 
levy  v.  Tallmadge,  32  N.  Y.  (5  Tiff.)  457 ;  Cubbedge  v.  Adams, 
42  Ga.  124 ;  Peyton  v.  Lamar,  id.  131.  If  the  property  sought 
to  be  reached  is  liable  to  sale  on  execution,  then  it  must  appear 
that  it  has  been  made  subject  to  the  lien  of  the  judgment,  and 
that  there  is  some  necessity  for  asking  the  aid  of  the  peculiar 
powers  of  the  court.     If  a  judgment  creditor  has  an  adequate 
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remedy  by  a  levy  and  sale  of  the  defendant' s  property,  a  court 
of  equity  will  not  aid  the  collection  of  the  judgment  upon  the 
mere  allegation  of  the  creditor  that  the  defendant  is  "  in  failing 
and  insolvent  circumstances."  Lawson  v.  Grubbs,  44  GJ-a.  466. 
So  the  mere  fact  that  a  debtor  is  insolvent,  and  that  without  an 
injunction  the  debt  will  be  lost,  is  not  sufficient  to  sustain  an 
allegation  that  the  creditor  has  no  adequate  remedy  at  law, 
Hall  v.  Joiner,  1  So.  Car.  186.  To  show  that,  it  must  appear 
that  the  particular  property  sought  to  be  reached  and  sold  is 
necessary  for  the  satisfaction  of  the  judgment;  for  if  there  be 
sufficient  other  property  liable  to  sale,  and  there  be  no  impedi- 
ment to  a  fair  sale  of  the  same,  then  there  is  no  necessity  for  an 
application  for  aid.  So  it  must  be  alleged  and  proved,  if  denied, 
that  there  is  not  sufficient  other  property  liable  to  sale  on  exe- 
cution, out  of  which  to  satisfy  the  judgment.  Payne  v.  Sheldon, 
63  Barb.  169;  Clarkson  v.  De  Peysler,  3  Paige,  32G;  Br  inker - 
lioff  v.  Brown,  4  Johns.  Ch.  671 ;  and  see  McKibben  v.  Barton, 
1  Mich.  213.  To  sustain  a  creditor's  bill  against  one  of  several 
joint  debtors,  the  legal  remedy  must  first  be  exhausted  against 
all  of  them,  including  the  estate  of  any  one  that  is  alleged  to  be 
deceased.  Voorhees  v.  Howard,  4  Abb.  Ct.  App.  (N.  Y.)  503; 
S.  C,  4  Keyes,  371  ;  Steward  v.  Stevens,  Harr.  (Del.)  Ch.  169; 
see  Stahl  v.  Stahl,  2  Lans.  60. 

A  creditor's  bill  will  not  lie  in  favor  of  judgment  creditors  to 
subject  real  property  of  their  debtor,  held  by  a  third  party  upon 
a  secret  trust  for  him,  to  the  satisfaction  of  their  judgment,  until 
a  fruitless  attempt  has  been  made  for  its  collection  at  law  by 
the  issue  of  execution  thereon.  Jones  v.  Green,  1  Wall.  330; 
and  see  Grimsley  v.  Hooker,  3  Jones'  (N.  C.)  Eq.  4  ;  Farnid  v. 
Ha  his,  20  Miss.  366  ;  Bice  v.  Barnard,  20  Vt.  479  ;  but  see 
Brainard  v.  Van  Kuran,  22  Iowa,  261.  So,  a  judgment  credi- 
tor, without  a  return  of  no  property  on  an  execution,  cannot,  in 
equity,  reach  a  judgment  recovered  by  his  debtor  against  the 
sheriff,  on  the  ground  that  its  assignment  to  a  third  person  was 
fraudulent  and  without  consideration.  Henderson  \.McVay, 
32  Ala.  471.  And  a  creditor  of  an  estate  must  exhaust  all  his 
legal  remedies  against  the  personal  representative  and  his 
sureties,  if  solvent,  before  he  can  resort  to  equity,  to  subject  the 
efFects  which  have  passed  into  the  hands  of  the  distributees,  tu 
the  payment  of  his  demand.  Ledyard  v.  Johnson,  16  Ala.  548  ; 
Hardwick  v.  Thomas,  10  G-a.  266  ;  Bennlck  v.  Bennick, 
Phill.  (X.  C.)  Eq.  45;  SUnson  v.  Williams,  35  Ga.  170.    And 
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generally,  when  creditors  of  an  intestate  have  an  ample  and  ade- 
quate remedy  at  law  to  collect  their  demands  from  the  adminis- 
trators, a  court  of  equity  will  not  entertain  jurisdiction.  The 
legal  remedy  must  be  first  exhausted.  Brooks  v.  Stone,  19  How. 
395  ;  S.  C,  11  Abb.  220  ;  Pease  v.  Per  anion,  11  Ga.  33  ;  Billing 
v.  Rutherford,  29  id.  38;  Ragsdale  v.  Holmes,  1  So.  Car.  91. 

In  Illinois,  it  is  held  that  a  person  having  a  claim  against 
another  for  money  paid,  who  has  left  the  State,  and  made  a  con- 
veyance of  his  property  without  consideration,  and  for  the  pur- 
pose of  defrauding  his  creditors,  cannot  maintain  a  creditor's 
bill  to  set  aside  such  conveyances,  and  to  subject  the  property 
to  the  payment  of  his  claim,  until  he  has  proceeded  by  attach- 
ment against  the  property,  and  obtained  a  judgment.  Dewey  v. 
Eckert,  62  111.  218. 

§  4.  When  the  legal  remedy  need  not  be  exhausted.    There  are 

some  cases  in  which  a  judgment  creditor  may  obtain  relief  in  a 

court  of  equity  without  exhausting  his  legal  remedy.      Thus,  it 

is  held  that  a  creditor  with  a  lien  may  come  into  equity  to  remove 

an  obstacle  in  his  way,  or  a  cloud  over  the  title  of  the  property, 

without  first  exhausting  his  legal  remedy  {Tappen  v.  Evans,  11 

N.  H.  311 ;  Holt  v.  Bancroft,  30  Ala.  193) ;  and  a  creditor  of 

a  deceased  debtor  may,  in  the  first  instance,   resort  to   equity 

without  having  recovered  a  judgment  at  law,   and  especially 

when  it  appears  that  the  debtor's  estate  is  insolvent,  and  that  the 

debt  could  not  be  paid  in  the  ordinary  course  of  administration. 

\Tliarp  v.  Feltz,  6  B.  Monr.  (Ky.)  6 ;  Offutt  v.  King,  1  Mac- 

jArthur,  312 ;   Whitney  v.  Kimball,  4  Ind.  546 ;    Ragsdale  v. 

(.Holmes,  1  So.  Car.  91 ;  Hall  v.  Joiner,  id.  1S6  ;  Bay  v.  Cook,  31 

Jill.  336  ;  Steer e  v.  Hoagland,  39  id.  264. 

If  it  appear  that  the  judgment  debtor  is  insolvent,  and  that  the 
issuing  of  an  execution  would  be  of  no  practical  utility,  such 
issuing  may  be  dispensed  with.  Turner  v.  Adams,  46  Mo.  95  ; 
Postlewait  v.  Howes,  3  Iowa,  365.  So,  it  is  held  that,  if  the 
property  of  a  judgment  debtor,  sought  to  be  reached  and 
applied  upon  the  judgment,  is  real  estate  only,  and  the  debtor 
has  no  other  property  out  of  which  the  judgment  can  be  satis- 
fied, and  that  has  been  conveyed  to  another,  in  fraud  of  the 
judgment,  it  is  not  essential  to  relief  for  the  judgment  creditor 
to  show  that  an  execution  has  been  issued  upon  his  judgment. 
Payne  v.  Sheldon,  63  Barb.  169.  And  where  a  debtor  is  absent, 
leaving  property,  equity  will  grant  the  creditor  relief  against  the 
property,  although  he  may  hav<i    taken  no  steps  to  recover  or 
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establish  his  demand  at  law,  there  being  no  legal  process  by  which 
the  debtor  can  be  made  a  party  in  court,  Farrar  v.  Haselden, 
9  Rich.  (S.  C.)  Eq.  331  ;  see  also  O Brien  v.  Coulter,  2  Blackf. 
(Ind.)  421  ;  Pope  v.  Solomon,  36  Ga.  541 ;  Scott  v.  McMillan,  1 
Litt.  (Ky.)  302 ;  Peay  v.  Morrison's  Exfs,  10  Gratt.  (Va.)  149. 
And  the  rule,  that  a  party  must  establish  his  judgment  at  law 
before  he  can  come  into  equity,  has  no  application  to  a  case  in 
which  a  surety  has  paid  money  for  his  principal,  and  seeks  to 
enjoin  an  execution  on  a  judgment  against  him,  in  favor  of  such 
surety,  the  latter  being  out  of  the  State,  and  insolvent.  In  such 
a  case  the  surety  is  entitled  to  relief,  though  he  did  not  pay  the 
money  until  after  the  suit  against  him  had  been  commenced,  and, 
therefore,  could  not  have  pleaded  it  at  law  as  a  set-off.  Brittain 
v.  Quiet,  1  Jones'  (N.  C.)  Eq.  328. 

When  one  seeks,  by  a  creditor's  bill,  to  obtain  payment  of  his 
debt  from  certain  real  estate  paid  for  by  the  debtor,  but  conveyed 
to  his  wife,  a  levy  is  unnecessary,  if  the  debtor  never  had  any 
title  to  the  land.  Br  is  ay  v.  Hog  an,  53  Me.  554.  And  where  the 
complainant's  demand  is  equitable,  as  for  necessaries  furnished 
to  a  married  woman  and  her  children,  for  which  he  seeks  com 
pensation  out  of  their  trust  property,  he  need  not  first  establish 
his  claim  at  law,  as  he  cannot  do  so.  Premett  v.  Laud,  36  Miss. 
495.  Nor  is  it  necessary  for  the  assignee  of  a  judgment  to  issue 
a  new  execution  thereon  before  he  can  file  a  creditor's  bill  against 
the  defendant  {Strange  v.  Longley,  3  Barb.  Ch.  650) ;  and  a  cred- 
itor's  bill  will  lie  where  one  execution  has  been  returned  unsat- 
isfied, although,  before  the  filing  of  the  bill,  an  alias  has  issued, 
which  has  not  been  returned.  Thomas  v.  McEwen,  11  Paige, 
131 ;  and  see  Smith  v.  Mahony,  3  Daly  (N.  Y.),  285.  It  has  been 
held  in  a  number  of  cases,  that  a  creditor  may,  without  having 
first  obtained  a  judgment  at  law,  come  into  a  court  of  equity  to 
set  aside  fraudulent  conveyances  of  property,  or  other  devices, 
resorted  to  for  the  purpose  of  hindering  and  delaying  creditors, 
and  subject  the  property,  by  sale  or  otherwise,  to  the  satisfaction 
of  his  debt.     Thurmond  v.  Reese,  3  Ga.  449  ;  Croone  v.  Bioens, 

2  Head  (Tenn.),  339  ;  Cornell  v.  Padioay,  22  Wis.  260  Sander- 
son v.  Stockdale,  11  Md.  563 ;  Cook  v.  Johnson,  14  N.  J.  (Eq.)  51 ; 
see  McLaughlin  v.  Bank  of  Potomac,  7  How.  220.  And  it  is 
likewise  held,  that  an  attachment  creditor  can  maintain  a  credi- 
tor's bill  without  waiting  for  judgment.  Stone  v.  Anderson,  26 
N.  H.  506  ;  Conroy  v.   Woods,  13  Cal.  626  ;  see  Weil  v.  Lankins, 

3  Neb.  384,  386.    But  where  a  judgment  creditor  has  an  adequate 
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remedy  by  levy  and  sale  of  the  defendant's  property,  a  court  of 
equity  will  not  aid  the  collection  of  the  judgment  upon  the  mere 
allegation  of  the  creditor,  that  the  defendant  is  "in  failing  and 
insolvent  circumstances."  Lawson  v.  Grubbs,  44  Ga.  466  ;  and 
see  Monroe  v.  Cutter,  9  Dana  (Ky.),  93.  And  an  execution  com- 
manding the  sheriff  to  levy  upon  the  real  estate  of  which  the 
defendant  was  seized  on  a  specified  day,  subsequent  to  the  re- 
covery of  judgment,  or  at  any  time  afterward,  is  not  a  sufficient 
foundation  for  a  creditor's  bill.  Manning  v.  Merritt,  1  Clarke's 
Ch.  98;  but  see  Greene  v.  Burnam,  3  Sandf.  Ch.  110.  If  it  ap- 
pear that  some  of  the  defendants  are  sureties  and  the  bill  is  filed 
for  their  benefit,  it  need  not  be  shown  that  the  remedy  at  law  has 
been  exhausted  as  to  them.     Child  v.  Brace,  4  Paige,  309. 

A  creditor's  bill  will  lie  in  favor  of  a  judgment  creditor,  to 
reach  an  equitable  interest  in  land,  and  owned  by  an  ancestor  in 
his  life-time,  without  resorting  to  a  scire  facias  to  revive  the 
judgment  against  the  heirs.  They  could  show  in  their  defense 
to  the  bill  all  the  facts  they  could  show  against  reviving  the 
judgment.     Ferguson' s  Heirs  v.  Crowson,  25  Miss.  430. 

§  5.  When  a  creditor's  bill  will  not  lie.  Where  a  judgment  at 
law  is  barred  by  the  statute  of  limitations,  equity  will  not  inter- 
fere to  set  aside  a  fraudulent  conveyance,  and  subject  the  prop- 
erty conveyed  to  the  judgment.  Fox  v.  Wallace,  31  Miss.  660. 
So  it  is  held  that-.a  court  of  equity  will  not  entertain  jurisdiction 
of  a  bill  against  an  executor  or  administrator  to  enforce  payment 
of  a  legal  demand  at  the  suit  of  a  single  creditor,  and  that  such 
a  bill  will  be  dismissed  upon  demurrer.  Wilkins  v.  Finch, 
Phill.  (N.  C.)  Eq.  355  ;  but  see  Clark  v.  Hogle,  52  111.  427.  And 
the  doctrine  that  a  court  of  equity  ought  to  take  jurisdiction  in 
analogy  to  the  proceeding  by  attachment  at  law  is  held  to  ap- 
ply only  where  the  complainant's  demand  is  equitable,  or  there 
is  some  special  cause  for  equitable  interposition.  A  simple  con- 
tract creditor  cannot  maintain  a  bill  on  the  ground  that  the  debtor 
resides  in  another  State.  Smith  v.  Moore,  35  Ala.  76.  A  court 
of  equity  has  no  jurisdiction  to  grant  relief  to  a  creditor  of  a 
deceased  debtor  against  a  party  for  improperly  interfering  with 
or  retaining  and  using  the  assets  of  the  debtor.  The  remedy 
against  such  party  is  at  law,  either  as  executor  de  son  tort  or  for 
withholding  assets  from  the  administrator.  G'uyton  v.  Flack,  7 
Md.  398.  Nor  can  a  judgment  debtor  maintain  a  bill  to  compel 
his  debtor  to  satisfy  a  judgment  out  of  any  avails  he  has  re- 
ceived, or  may  receive,  upon  settlement  of  his  accounts  as  admin- 
istrator of  an  estate.    Helm  v.  PhilbricJc,  28  Miss.  216. 
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In  New  York  it  was  held,  that  a  creditor's  bill  could  not  be 
sustained  upon  the  return  unsatisfied  of  an  execution,  issued  out 
of  a  justice's  court,  against  the  personal  property  of  the  defend- 
ant only  ;  and  that  the  return  unsatisfied,  of  an  execution  issued 
upon  a  judgment  of  a  court  of  record,  a  short  time  before  the 
recovery  of  the  judgment  before  the  justice,  was  not  sufficient 
evidence  that  the  defendant  had  no  real  estate  out  of  which 
the  last  judgment  could  be  levied.  Coe  v.  Whitbeck,  11  Paige, 
42 ;  see  Henderson  v.  Brooks,  3  N.  Y.  S.  C.  (T.  &  C.)  445. 

A  bill  brought,  pending  an  action  at  law,  by  a  creditor,  for  the 
recovery  of  a  debt,  and  which  merely  seeks  an  application  to 
the  debt,  of  damages  for  the  loss  of  securities  wrongfully  dis- 
posed of  by  the  creditor,  will  not  be  sustained.  There  is  an 
adequate  remedy  at  law,  either  in  trover  or  assumpsit.  Bulkeley 
v.   Welch,  31  Conn.  339. 

In  Indiana,  a  bill  in  equity  will  not  lie  by  a  judgment  creditor 
to  subject  a  chose  in  action  of  the  debtor  to  the  payment  of  his 
judgment,  in  the  absence  of  a  statutory  provision  to  that  effect. 
Stewart  v.  English,  6  Ind.  176  ;  Keightley  v.  Walls,  27  id.  384. 

The  remedy  by  a  judgment  creditor's  action,  undsr  the  Revised 
Statutes  of  New  York,  against  land  held  under  contract  for  pur- 
chase, does  not  apply  to  a  case  where  the  equitable  rights  of  the 
person  paying  the  consideration  under  the  contract  becomes 
merged  in  the  estate  of  another,  who  becomes  fully  vested  with 
the  legal  title  by  deed  of  conveyance.  The  remedy  of  a  creditor 
under  such  conditions  is,  to  subject  the  land  to  the  payment  of 
his  debt,  though  the  trusts  created  in  favor  of  creditors,  on  his 
establishing  the  relation  of  trustee  and  cestui  que  trust,  under 
the  provisions  of  the  statute  of  "uses  and  trusts."  Donovan  v. 
Sheridan,  5  Jones  &  Sp.  (N.  Y.)  256  ;  Sweeny  v.  Sheridan, 
id.  587  ;  see  McCartney  v.  Bostwick,  32  N.  Y.  (5  Tiff.)  53. 

§  6.  Who  may  maintain  the- bill.  A  creditor's  bill  may  be  filed 
by  a  legatee.  Addison  v.  Bowie,  2  Bland's  (Md.)  Ch.  606.  And 
creditors  of  an  indebted  corporation  are  entitled  to  the  remedy 
against  such  corporation  and  its  debtors.  Ogilvie  v.* Knox  Ins. 
Co.,  2  Black,  539.  And  a  creditor  of  an  insolvent  debtor,  who 
attaches  his  property  after  the  commencement  of  proceedings  in 
insolvency  and  before  the  assignment,  has  sufficient  interest  to 
maintain  a  bill  in  equity  to  set  aside  the  proceedings.  Merriam 
v.  Sewall,  8  Gray,  316.  So,  generally,  where  property  is  subject 
to  execution,  a  creditor  who  has  obtained  a  specific  lien  upon  it 
by  attachment,  judgment,  or  the  issuing  of  an  execution,  may 
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maintain  a  bill  to  set  aside  or  remove  a  fraudulent  conveyance 
or  obstruction  to  a  levy  thereon.  SJiaw  v.  Dwight,  27  N.  Y.  (13 
Smith)  244  ;  Sheaf  e  v.  Sheaf e,  40  N.  H.  516 ;  Robert  v.  Hodges, 
13  N.  J.  Law,  299  ;  see  Stewart  v.  Beale,  7  Hun  (N.  Y.),  405. 
And  it  is  held,  that  a  judgme at  creditor  who  has  purchased  land 
on  execution  under  the  judgment  may,  although  not  in  posses- 
sion, go  into  equity  to  set  aside  a  fraudulent  deed  of  the  judg- 
ment debtor  executed  before  the  judgment  was  rendered,  not- 
withstanding it  does  not  appear  that  before  resorting  to  equity 
he  had  exhausted  his  remedies  at  law  by  issuing  execution,  and 
having  it  returned  nulla  bona,  or  that  the  debtor  was  insolvent. 
Hager  v.  Shindler,  29  Cal.  47. 

Different  creditors,  having  a  common  interest  in  the  relief 
sought,  may  join  in  the  same  bill.  Conro  v.  Port  Henry  Iron 
Co.,  12  Barb.  27.  And  creditors  by  different  judgment,  having 
distinct  interests,  may  unite  in  one  bill  against  the  common 
debtor  for  an  account  and  discovery,  the  object  of  which  is  to 
remove  impediments  to  their  remedies  at  law,  created  by  the 
fraud  of  the  debtor.  Brinkerhoff  v.  Brown,  6  Johns.  Ch.  139 ; 
see  Simar  v.  Oanaday,  53  N.  Y.  (8  Sick.)  298,  305 ;  Reed  v. 
StryTcer,  4  Abb.  Ct.  App.  (N.  Y.)  26;  S.  C,  12  Abb.  46.  But 
judgment  creditors,  whose  executions  have  been  returned  un- 
satisfied, are  not  entitled  to  the  benefit  of  a  suit  commenced  by 
the  judgment  debtor  against  a  third  party,  to  set  aside  certain 
contracts  and  conveyances,  on  the  ground  of  usury.  Boughton 
v.  Smith,  26  Barb.  635.  And  after  a  court  of  equity  has  assumed 
control  of  a  debtor' s  assets  and  decreed  distribution  thereof  for 
the  benefit  of  all  the  creditors,  no  creditor  can  institute  a  suit  at 
law  or  continue  one  that  is  pending,  for  the  purpose  of  obtain- 
ing priority  over  the  other  creditors  in  the  distribution  of  the 
fund.  Rhodes  v.  Amsinck,  38  Md.  345.  So,  a  complainant  who 
seeks  equitable  relief  on  the  ground  that  real  estate,  paid  for  by 
his  debtor,  has  been  fraudulently  conveyed  to  the  debtor's  wife, 
cannot  obtain  the  relief  sought  because  there  is  a  mere  proba- 
bility that  he  may  become  the  judgment  creditor  of  his  debtor. 
Griffin  v.  Nitcher,  57  Me.  270 ;  see  Orompton  v.  Anthony,  13 
Allen,  33.  A  surety  for  a  debt  of  a  firm,  who  pays  the  debt,  ac- 
quires no  greater  right  than  any  other  simple  contract  creditors 
of  the  firm.  McOonnel  v.  Dickson,  43  111.  99.  And  a  simple 
contract  creditor  cannot  maintain  an  action  against  an  assignee 
for  creditors  to  compel  an  account  of  his  trust,  nor  can  he  set 
aside  voluntary  and  fraudulent  conveyances  of  the  debtor  or  of 
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the  assignee.  He  must  first  obtain  a  judgment  at  law.  Willelts 
v.  VandenbargJi,  34  Barb.  424 ;  Dunlevy  v.  Tallmadge,  32  N. 
Y.  (5  Tiff.)  457  ;  see  Vanbusklrk  v.   Warren,  id.  457. 

An  action  against  the  receiver  of  the  corporate  effects  of  an 
insolvent  banking  corporation  and  a  number  of  individual  stock- 
holders, under  a  statute  permitting  a  recovery  of  an  amount 
double  that  of  the  shares,  etc.,  was  held  to  be  an  action  for 
equitable  relief  and  required  to  be  brought  on  behalf,  not  of  a 
single  creditor  only,  but  of  himself  and  all  other  creditors  of  the 
bank  who  may  choose  to  come  in  and  contribute  to  the  expenses 
of  the  suit.     Terry  v.  Calnan,  4  So.  Car.  508. 

Several  creditors,  having  separate  and  distinct  demands  against 
an  absent  debtor,  cannot  join  in  a  bill  to  subject  his  effects,  but 
they  may  file  their  several  bills  and  be  allowed  payment  out  of 
the  same  fund.  Yeaton  v.  Lenox,  8  Pet.  123.  And  in  Virginia, 
a  creditor  of  an  absent  debtor,  who  is  one  of  the  heirs  and  dis« 
tributees  of  a  deceased  intestate,  may  go  into  a  court  of  equity 
for  the  purpose  of  having  a  division  and  distribution  of  the  estate 
of  the  decedent  and  of  procuring  payment  of  his  debt  out  of 
the  share  of  the  absent  debtor  in  that  State.  Moores  v.  White,  3 
Gratt.  (Ya.)  139. 

In  South  Carolina  it  was  held,  that  where  a  chose  in  action,  a 
debt,  is  admitted  to  be  due  from  one  domiciled  in  New  York  to 
a  citizen  of  the  former  State,  the  fund  may  be  pursued  by  the 
New  York  creditors  of  the  party  to  whom  the  debt  is  due,  in 
order  to  obtain  satisfaction  of  their  demands.  So  far  as  concerns 
the  appropriation  of  that  specific  fund,  the  jurisdiction  of  New 
York  extends  to  the  adjudication  of  all  rights  pertaining  thereto 
as  between  the  domestic  creditors,  the  absent  debtor,  and  the 
holder  of  the  fund,  and  also  to  the  designation  of  the  remedial 
means  by  which  such  appropriation  should  be  effected.  Camp- 
bell v.  Home  Ins.  Co.,  1  So.  Car.  158. 

In  general,  none  but  judgment  creditors  who  have  exhausted 
their  legal  remedy  are  entitled  to  file  a  bill  to  reach  equitable 
interests  in  the  property  upon  which  they  have  no  lien.  Tyler 
v.  Peatt,  30  Mich.  63.  A  creditor  at  large,  not  having  any  lien, 
and  not  having  exhausted  his  legal  remedies,  cannot,  in  equity, 
subject  property  fraudulently  conveyed  by  the  debtor  in  his  life- 
time, without  alleging  and  proving  a  deficiency  of  legal  assets. 
Dunlevy  v.  Tallmadge,  32  N.  Y.  (5  Tiff.)  457,  459  ;  State 
Bank  v.  Ellis,  30  Ala.  478  ;  see  Quarles  v.  Grigsby,  31  id. 
172.      And  a  creditor  at  large  of  a  fraudulent  assignor  cannot 
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maintain  an  action  to  set  aside  a  fraudulent  assignment.  Nor 
can  a  mere  voluntary  assignee  of  such  fraudulent  assignor  main, 
tain  such  an  action.  Bishop  v.  Halsey,  13  How.  154;  S.  C,  4 
Abb.  400  ;  see  Fox  v.  Heath,  16  id.  163  ;  S.  C.,  21  How.  384. 

§  7.  Parties  defendant.  A  judgment  creditor,  who  has  ex- 
hausted his  legal  remedy,  may  pursue  in  a  court  of  equity  any 
equitable  interest,  trust  or  demand  of  his  debtor,  in  whosesoever 
hands  it  may  be.  And  if  a  party  thus  reached  has  a  remedy 
over  against  others  for  contribution  or  indemnity,  it  will  be  no 
defense  to  the  primary  suit  against  him,  that  they  are  not  par- 
ties. Harsh  v.  Burroughs,  1  Woods,  463  ;  and  see  Warner  v. 
Blakeman,  4  Keyes  (N.'  Y.),  487  ;  S.  C,  4  Abb.  Ct.  App.  530.  A 
single  creditor  may  file  a  bill  to  reach  legal  assets,  and  cannot 
be  compelled  to  make  other  creditors  parties  ;  but  it  is  otherwise 
as  to  equitable  assets.  Elmore  v.  Spear,  27  Ga.  193.  The  general 
principles  of  equity  clearly  justify  the  creditor  in  convening  in 
one  suit  all  parties  interested  in  controverting  the  amount  of  his 
debt,  and  holding  in  their  own  hands,  or  in  the  hands  of  their 
trustee,  the  estate  on  which  the  debt  is  chargeable.  Buckley  v. 
Rochford,  12  Gratt.  (Va.)  60. 

Where  a  judgment  creditor  brings  a  bill  against  the  estate  of 
a  deceased  debtor,  the  executor  or  administrator  must  be  made 
a  party  to  the  suit,  and  if  he  is  not,  it  is  a  good  ground  of  de- 
murrer. McDowell  v.  Cochran,  11  111.  31  ;  Watkins  v.  Worth- 
ington,  2  Bland  (Md.),  509  ;  Coates  v.  Day,  9  Mo.  315  ;  Alexan- 
der v.  Quigley,  2  Duv.  (Ky.)  300.  But  the  distributees  of  the 
estate  are  not  necessary  parties  to  a  bill  filed  by  a  creditor  against 
the  executor  de  so?i  tort  of  his  deceased  debtor,  to  reach  property 
fraudulently  conveyed  by  the  debtor  in  his  life-time.  Watts  v. 
Gayle,  20  Ala.  817.  And  where  a  debtor  is  entitled  to  a  portion 
of  the  estate  of  his  deceased  father,  the  personal  representatives 
of  the  deceased  need  not  be  made  parties  to  a  creditor's  bill 
against  him,  in  order  to  reach  his  interest  in  such  estate.  Mc- 
Arthur  v.  Hoystradt,  11  Paige,  495.  If  one  of  several  judgment 
debtors  is  wholly  irresponsible  and  destitute  of  property,  he 
need  not  be  made  a  party  to  a  judgment  creditor' s  bill.  Williams 
v.  Hubbard,  1  Mich.  446  ;  see  Watts  v.  Gayle,  20  Ala.  817.  And 
to  a  bill  brought  to  subject  land  to  the  payment  of  the  debt  of  a 
deceased  person,  where  such  land  is  primarily  liable  for  the  debt, 
the  personal  representative  of  the  deceased  need  not  be  made  a 
party,  but  only  the  heir.     Gary  v.  May,  16  Ohio,  6Q. 

Judgment  creditors  are  necessary  parties  in  proceedings  to  sub- 
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ject  lands  upon  which  they  have  liens  to  the  payment  of  other 
judgment  liens.  Hoffman  v.  Shields,  4  W.  Va.  490.  And  if 
one  against  whom  a  creditor's  suit  is  pending  dies,  no  further 
proceedings  can  be  had  to  affect  his  lands,  until  the  heirs  or 
devisees  are  brought  before  the  court.  Sexton  v.  Crockett,  23 
Gratt.  (Va.)  857. 

t  Where  a  bill  is  filed  to  subject  the  estate  of  an  absent  debtor 
I  to  the  claims  of  his  creditors,  all  the  creditors  should  be  called 
>in  by  notice.    Farrar  v.  Haselden,  9  Rich.  (S.  C.)  Eq.  331. 

In  a  suit  in  equity  by  a  judgment  creditor,  to  reach  the  prop- 
erty of  his  debtor  and  subject  it  to  the  satisfaction  of  his  judg- 
ment, it  is  not  necessary  that  the  person  for  whose  benefit  the 
suit  at  law  was  brought,  and  the  judgment  rendered,  should  be 
a  party  to  the  suit  in  equity,  if  he  was  not  a  party  to  the  suit  at 
law,  unless  it  should  appear  that  he  controverted  the  plaintiff's 
right  of  recovery.  Hale  v.  Home,  21  G-ratt.  (Ya.)  112.  If  the 
bill  be  filed  to  reach  property  which  has  been  assigned  by  the 
debtor,  the  assignee  is  a  necessary  party  defendant,  although  he 
be  a  non-resident  of  the  State.  Gray  v.  Schenck,  4  N.  Y.  (4 
Comst.)  460  ;  and  see  Copis  v.  Middleton,  2  Madd.  410  ;  Winslow 
v.  Dousman,  18  Wis.  456  ;  Hamlin  v.  Wright,  23  id.  491. 

§  8.  Form  and  requisites  of  bill.  Several  plaintiffs  having  dis- 
tinct judgments  may  join  in  filing  a  creditor's  bill,  or  one  credi- 
tor may  file  a  bill  in  behalf  of  himself  and  all  other  judgment 
creditors  whose  executions  have  been  returned  unsatisfied,  who 
may  choose  to  come  in  and  contribute  to  the  expense  of  the  suit. 
So  one  creditor  by  judgment,  and  another  by  decree  who  may 
have  acquired  liens  upon  their  debtor's  property,  may  join  in 
such  a  bill.  Brown  v.  Bates,  10  Ala.  432  ;  see  Brinkerhoff  v. 
Brown,  6  Johns.  Ch.  139  ;  ante,  420,  §  6.  A  bill  by  an  administra- 
tor of  an  insolvent  estate,  brought  to  recover  land  alleged  to  have 
been  conveyed  by  the  intestate  in  fraud  of  his  creditors,  must 
show  on  its  face  that  it  is  brought  for  the  benefit  of  all  the  cred- 
itors. Crocker  v.  Craig,  46  Me.  327.  And,  as  a  creditor's  bill 
can  only  subject  property  upon  the  idea  of  a  liability  subsisting 
when  the  suit  was  commenced,  and  a  decree  can  only  be  had 
when  the  facts  subsisting  at  the  commencement  of  the  suit  make 
out  a  case  for  equitable  cognizance,  those  facts  must  be  alleged 
in  the  bill.    Rives  v.  Walthall,  38  Ala.  329. 

If  the  creditor  seeks  the  aid  of  a  court  of  equity  against  the 
real  estate  of  the  debtor,  he  must  show  a  judgment  at  law  creat- 
ing a  lien  upon  such  estate ;  and  if  he  seeks  aid  in  regard  to 
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personal  property,  he  must  show  an  execution  sued  out  and 
pursued  to  every  available  extent.  Young  v.  Frier,  9  N.  J.  Eq. 
465  ;  Barrow  v.  Bailey,  5  Fla.  9  ;  Payne  v.  Sheldon,  63  Barb. 
169,  172  ;  McCaffrey  v.  Illckey,  66  id.  489,  491.  Where  the 
bill  is  filed  to  remove  a  fraudulent  or  inequitable  obstruction  or 
embarrassment  to  the  satisfaction  of  a  judgment  by  execution,  it 
must  distinctly  and  specifically  allege  that  there  is  real  estate 
which  is  subject  to  the  judgment,  or  personal  property  liable  to 
the  execution.  McElwain  v.  Willis,  9  Wend.  548 ;  affirming 
S.  C,  3  Paige,  505.  If  the  bill  be  filed  to  subject  the  assets  of 
an  absent  debtor  to  the  plaintiff's  claim,  it  must  show  that  the 
plaintiff  is  without  remedy  in  law  (Lupton  v.  Lupton,  3  Cal. 
120 ;  and  see  Harrison  v.  Hallum,  5  Coldw.  [Tenn.]  525 ;  Scott 
v.  McFarland,  34  Miss.  363  ;  Kirkpatrick  v.  Means,  5  Ired.  [N. 
C]  Eq.  220) ;  and  if  it  be  filed  to  reach  equitable  assets  alleged 
to  be  fraudulently  conveyed,  it  must  contain  facts  which  are 
reasonable  proof  of  fraud,  as  well  as  corresponding  averments. 
Kinder  v.  Macy,  7  Cal.  206  ;  Skinner  v.  Stuart,  39  Barb.  206  ;  S. 
C,  24  How.  489  ;  15  Abb.  391  ;  see  M.  &  T.  Bank  of  Jersey  City 
v.  Dakin,  51  N.  Y.  (6  Sick.)  519 ;  Swift  v.  Arents,  4  Cal.  390. 

But  in  a  bill  to  remove  the  cloud  of  a  pretended  conveyance 
from  real  property,  upon  which  the  complainant  claims  a  judg- 
ment lien,  it  is  held  unnecessary  to  aver  the  issue  and  return  of 
an  execution  nulla  bona.  Loving  v.  Pairo,  10  Iowa,  282.  So  it 
has  been  held  unnecessary,  in  a  creditor's  bill,  to  state  the  dock- 
eting of  the  judgment,  except  where  it  has  been  recovered  in  a 
local  court  and  the  execution  has  been  issued  to  another  county. 
Youngs  v.  Morrison,  10  Paige,  325;  see  Corey  v.  Cornelius,  1 
Barb.  Ch.  571,  579  ;  S.  C,  4  N.  Y.  Leg.  Obs.  258.  And  in  a 
creditor's  suit  to  set  aside  an  assignment,  the  issuing  of  an  exe- 
cution to  the  county  where  the  debtor  resides,  and  that  it  had 
been  returned  nulla  bona,  need  not  be  averred.  Cooper  v.  Clason, 
1  Code  R.  (N.  S.)  347. 

A  bill  averring  that  property,  assigned  by  a  debtor  for  the 
benefit  of  his  creditors,  had  been  placed  in  the  care  of  a  notori- 
ously dishonest  person,  and  that,  by  the  refusal  of  the  defend- 
ants and  the  custodian  of  the  goods  to  make  an  inventory  of 
them,  the  creditors,  in  case  of  loss,  would  be  deprived  of  proof 
of  its  extent,  is  held  sufficient  to  justify  an  injunction  and  the 
appointment  of  a  receiver.  Rosenberg  v.  Moore,  11  Md.  376. 
But  a  bill  by  a  creditor  who  has  not  reduced  his  claim  to  judg- 
ment and  execution,  nor  in  any  other  manner  acquired  a  lien 
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upon  his  debtor's  property,  alleging  that  the  debtor  is  selling 
his  goods  and  applying  the  proceeds  to  his  own  use  and  the  use 
of  others,  without  consideration,  and  thus  and  in  other  ways  is 
wasting  his  resources,  and  is  sending  large  quantities  of  his  goods 
beyond  the  reach  of  his  creditors,  and  is  utterly  insolvent,  does 
not  make  a  case  for  the  interposition  of  a  court  of  equity  to  re- 
strain, by  injunction,  the  debtor  in  the  enjoyment  and  power  of 
disposition  of  his  property.  Rich  v.  Levy,  16  Md.  74  ;  see  Folkes 
v.  Hayden,  29  Miss.  123  ;  Beck  v.  Rainey,  28  id.  111.  So  a  bill 
by  a  creditor,  alleging  that  the  testator's  personal  property  is 
insignificant,  but  that  his  realty  is  valuable,  and  that  the  plain- 
tiff has  frequently  applied  in  vain  to  the  executor  to  sell  enough 
of  said  realtjr  to  pay  his  debt,  and  praying  for  a  discovery  and 
sale  of  said  realty,  is  held  not  to  make  out  a  case  for  the  juris- 
diction of  a  court  of  equity.  Eno  v.  Colder,  14  Rich.  (S.  C.)  Eq. 
154.  But  it  is  held  competent,  in  a  creditor's  bill,  for  a  credi- 
tor to  ask  that  an  administrator  be  compelled  to  sell  lands  of 
the  deceased  and  apply  the  proceeds  to  the  payment  of  debts, 
and  that  the  rents  and  profits  received  from  the  lands  by  the 
heirs  since  his  death  be  applied  in  the  same  manner.  In  such 
case  the  heirs  must,  however,  be  made  parties.  Wadsworth  v. 
Davis,  63  N.  C.  251. 

A  complaint  in  the  nature  of  a  creditor' s  bill,  which  avers  that 
the  judgment  debtor  owns,  or  is  in  some  way  beneficially  inter- 
ested, in  certain  real  estate  definitely  specified  and  described, 
and  alleged  to  be  worth  more  than  the  judgment  debt,  shows 
that  the  plaintiff's  legal  remedy  has  not  been  exhausted  and  he 
is  not  entitled  to  the  interference  of  a  court  of  equity.  Williams 
v.  Sexton,  19  Wis.  42. 

Where  the  subject  of  the  action  is  the  property  of  a  judgment 
debtor,  and  the  ground  of  action  is  the  impediment  thrown  in 
the  way  of  collecting  the  debt,  and  the  object  of  the  action  is  to 
remove  the  impediment,  all  other  results,  such  as  accounting  and 
applying  the  avails  of  the  property,  are  merly  incidental,  and 
there  is  but  one  cause  of  action.  Hammond  v.  Hudson  River 
Machine  Co.,  20  Barb.  378.  So  a  complaint  in  a  creditor's  ac- 
tion, founded  upon  two  judgments,  the  execution  upon  one  of 
which  has  been  returned  unsatisfied,  and  which  seeks  to  set  aside 
two  several  conveyances  of  real  estate  to  separate  grantees,  states 
but  one  cause  of  action,  and  the  several  grantees  are  proper 
parties  defendant.  Jacot  v.  Boyle,  18  How.  (N.  Y.)  106 ;  Reed 
v.  Stryker,  4  Abb.  Ct.  App.  26 ;  12  Abb.  46. 
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See  as  to  the  form  and  requisites  of  a  creditor's  bill  involving 
the  application  of  rules  already  stated,  Cassidy  v.  Meacham, 
3  Paige,  311 ;  Millard  v.  Shaw,  4  How.  (N.  Y.)  137;  Conant  v. 
Sparks,  3  Edw.  Ch.  104 ;  liters  v.  Zanesoille,  etc.,  Turnpike 
Co.,  11  Ohio,  273  ;  Michaux  v.  Brown,  10  Gratt.  (Va.)  612  ;  Hud- 
son v.  Crutchfield,  12  Ala.  433  ;  Thomas  v.  Doub,  8  Gill  (Md.), 
1;  and  see  Mitchell  v.  Byrns,  67  111.  522  ;  Hamlen  v.  McGilli- 
cuddy,  62  Me.  268. 

§  9.  What  property  may  be  reached.  A  court  of  equity  has 
the  power  to  assist  a  judgment  creditor  to  discover  and  apply 
equitable  assets  and  property  of  the  debtor  not  liable  to  execu- 
tion, where  the  remedy  at  law  has  been  exhausted  and  found  to 
be  insufficient  for  the  purpose.  To  reach  the  equitable  interest 
of  a  debtor  in  land,  it  is  only  necessary  that  the  creditor  should 
have  obtained  a  judgment ;  while  to  reach  personal  property, 
both  a  judgment  and  an  execution  are  necessary.  Armstrong  v. 
Kiefer,  37  Ind.  225  ;  see  Ishmael  v.  Parker,  13  111.  324 ;  Myers 
v.  Amey,  21  Md.  302.  After  a  judgment  debtor  has  exhausted 
his  remedy  by  execution,  he  may  proceed  against  the  choses  in 
action  of  his  debtor,  and  a  court  of  equity  will  set  aside  a  fraud- 
ulent assignment  of  them  to  enable  the  creditor  to  do  so. 
Tantum  v.  Green,  21  N".  J.  Eq.  364;  Rogers  v.  Jones,  1 
Neb.  417;  Blood  v.  Marcuse,  38  Cal.  590.'  And  funds  be- 
longing to  a  debtor  and  debts  due  him  may  be  reached, 
although  not  raised  or  created  by  means  of  property  fraud- 
ulently withdrawn  from  the  creditor's  reach.  Pendleton  v. 
Perkins,  49  Mo.  565.  The  proceeds  of  a  demand  which  has 
been  collected  by  one  who  holds  it  by  an  invalid  assignment  are 
the  property  of  the  lawful  owner  of  the  demand,  and  may  be 
reached  as  such  by  his  creditors.  Blood  v.  Marcuse,  38  Cal. 
590.  So,  in  general,  property  held  in  trust  for  the  debtor  and  his 
benefit  may  be  reached  through  the  agency  of  a  court  of  equity, 
and  applied  to  the  satisfaction  of  his  debts.  Graff  v.  Bonnett, 
31  N.  Y.  (4  Tiff.)  9 ;  see  Rome  Exchange  Bank  v.  Eames,  1 
Keyes,  588  ;  S.  C,  4  Abb.  Ct.  App.  83;  Halstead  v.  Davison,  10 
N.  J.  Eq.  290  ;  Smith  v.  Moore,  37  Ala.  327.  Thus,  where  an 
attorney  has  in  his  hands,  or  in  the  hands  of  another,  with  notice 
of  the  rights  of  judgment  creditors,  property  of  judgment  debt- 
ors, his  clients,  which  he  has  acquired  in  his  capacity  as  attorney, 
or  in  violation  of  his  duties  as  such,  a  court  of  equity  will,  at  the 
suit  of  the  judgment  creditors,  enforce  the  peculiar  trust  which 
the  law  raises  upon  such  a  state  of  facts.     Cowing  v.  Greene,  45 
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Barb  585 ;  S.  C.  affirmed,  2  Abb.  Ct.  App.  312 ;  2  Keyes,  96. 
But  it  has  been  held,  that  when  a  judgment  debtor  is  a  cestui 
que  trust,  without  fraud  on  his  part,  a  judgment  creditor  can- 
not touch  his  interest  in  the  trust.  Halstead  v.  Damson,  10 
N.  J.  Eq.  290.  And  an  annuity  proceeding  from  a  fund  held  in 
trust  for  a  debtor,  bnt  created  by  some  other  person,  cannot  be 
reached  by  creditors.  Frazier  v.  Bar  slum,  19  id.  316  ;  and  see 
Campbell  v.  Foster,  35  N.  Y.  (8  Tiff.)  361 ;  Hann  v.  Van  Voorhis, 
5  Hun  (N.  Y.),  425  ;  Degraw  v.  Clason,  11  Paige,  136. 

Lands  conveyed  in  consideration  that  the  grantees  pay  all  the 
debts  of  the  grantor  may  be  subjected  in  equity  to  the  satisfac- 
tion of  the  grantor's  debts.  Vanmeter  v.  Vanmeter,  3  G-ratt. 
(Va.)  148.  And  where  a  judgment  debtor  has  pledged  a  note  as 
collateral  security,  the  judgment  creditor  may  proceed  in  equity 
to  have  the  lien  discharged,  and  the  surplus  appropriated  to  the 
satisfaction  of  his  judgment.  Long  v.  Page,  10  Humph.  (Tenn.) 
541. 

So,  the  creditor  of  a  deceased  debtor  may  proceed,  in  equity, 
against  his  heirs  residing  abroad,  as  absent  defendants,  to  mar- 
shal the  assets,  and  thus  subject  the  land,  or  its  proceeds,  in  the 
State,  descended  to  them  from  the  debtor.  Carrington  v.  Dldier, 
8  Gratt.  (Va.)  260. 

A  patent  right,  though  not  subject  to  seizure  or  sale  at  com- 
mon law,  can  be  reached  by  a  creditor's  bill.  Barnes  v.  Morgan, 
3  Hun  (N.  Y.),  703 ;  S.  C,  6  N.Y.  (T.  &  C.)  703 ;  Sawin  v. Guild,  1  Gall. 
485  ;  and  see  Stephens  v.  Cady,  14  How.  (U.  S.)  531.  So,  a  right 
of  action  for  an  injury  to  the  personal  property  of  the  judgment 
debtor,  whereby  the  property  to  which  the  creditor  was  entitled 
to  resort  for  the  payment  of  his  debt  is  destroyed  or  diminished 
in  value,  is  such  a  thing  in  action  as  may  properly  be  reached 
in  a  creditor's  suit  {Hudson  v.  Plets,  11  Paige,  180 ;  S.  C,  3  N. 
Y.  Leg.  Obs.  120) ;  and  so  of  a  right  of  action  founded  on  con- 
tract to  recover  damages  which  will  be  the  subject  of  computa- 
tion only.  lb. ;  Ten  BroeeJcv.  Sloo,  13  How.  28  ;  S.  C,  2  Abb. 
234.  But  a  mere  right  of  action  for  a  personal  tort,  as  for  as- 
sault and  battery,  slander,  etc.,  cannot  be  so  reached.  lb.  But 
see  Shean  v.  Shay,  42  Ind.  375  ;  S.  C,  13  Am.  Rep.  366.  Nor 
can  the  property  of  a  judgment  debtor  exempt  by  statute  from 
levy  and  sale  on  execution  be  reached  in  a  creditor's  suit.  See 
Hudson  v.  Plets,  11  Paige,  180 ;  Tlllotson  v.  Wolcott,  48  N.  Y.  (3 
Sick.)  188  ;  Cooney  v.  Cooney,  65  Barb.  524  ;  5  Wait' s  Pr.  657.  And 
the  contingent  right  which  a  person  has  in  the  estate  of  another, 
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arising  from  the  chance  that  he  may  be  entitled  to  a  share  in 
such  estate,  as  one  of  the  next  of  kin  of  the  owner  thereof,  should 
he  outlive  him,  is  only  a  bare  possibility,  unaccompanied  by 
any  interest  during  the  life  of  such  owner,  and  it  cannot  be  so 
reached.  Smith  v.  Kearney,  2  Barb.  Ch.  533.  It  is  otherwise, 
however,  of  a  legacy  bequeathed  absolutely  to  the  legatee,  even 
where  the  will  declares  that  it  shall  not  be  liable  for  his  debts. 
Hallett  v.  Thompson,  5  Paige,  583  ;  and  see  Mc Arthur  v.  Hoys- 
radt,  11  id.  495  ;  Lang  v.  Brown,  21  Ala.  179  ;  Caldwell  v. 
Montgomery,  8  Ga.  106. 

A  creditor's  bill  cannot  reach  the  salary  or  compensation 
which  is  to  become  due  to  the  defendant  at  a  future  time,  for 
services  uncompleted  at  the  time  of  filing  the  bill,  in  a  case 
where  the  defendant  would  have  no  legal  or  equitable  right  to 
demand  payment  for  the  services  already  performed,  if  he  should 
thereafter  neglect  to  complete  the  unperformed  services.  Brown- 
ing v.  Bettis,  8  Paige,  568.  So,  the  unearned  salary  or  per- 
quisites of  an  office  cannot  be  reached  by  a  creditor's  bill,  but 
only  so  much  thereof  as  is  earned  and  due  at  the  time  of  filing 
the  bill ;  and  the  after-accruing  salary  and  perquisites,  though 
they  are  at  a  fixed  rate,  are  to  be  considered  in  the  light  of  sub- 
sequent earnings,  which  the  debtor  is  not  prevented  from  applying 
to  his  own  support,  McCown  v.  Dorsheimer,  1  Clarke's  Ch.  144. 
But  where  all  the  services,  to  entitle  the  defendant  to  his  salary 
or  compensation,  have  been  rendered  at  the  time  of  filing  the 
creditor's  bill,  such  salary  or  compensation  may  be  reached, 
although  it  had  not  become  actually  payable  when  the  bill  was 
filed.  Browning  v.  Bettis,  8  Paige,  568  ;  see  Ireland  v.  Smith, 
1  Barb.  419  ;  S.  C,  3  How.  244.       ■ 

Under  the  New  York  Code,  all  judgments  for  the  payment 
of  money,  including  judgments  for  the  payment  of  alimony, 
can  be  enforced  by  execution;  and  the  remedy  by  execution 
must  be  exhausted  upon  all  judgments  for  the  recovery  of 
money,  both  in  legal  and  equitable  actions,  before  a  creditor's 
suit  can  be  instituted.     Miller  v.  Miller,  7  Hun  (N.  Y.),  208. 

§  10.  Priority  of  liens,  etc.  By  the  institution  of  a  judgment 
creditor's  suit  in  chancery,  the  judgment  creditor  at  once  ob 
tains  a  lien  upon  all  the  equitable  assets  of  the  judgment  debtor- 
He  is  rewarded  as  a  vigilant  creditor,  the  commencement  of  his 
suit  being  regarded  as  an  actual  levy  upon  the  equitable  assets  of 
the  debtor.  Storm  v.  Waddell,  2  Sandf.  Ch.  494  ;  S.  C,  3  N.  Y. 
Leg.  Obs.  367  ;  Brown  v.  Nichols,  42  IN".  Y.  (3  Hand)  26  ;  Lynch 
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v.  Johnson,  48  N.  Y.  (3  Sick.)  27,  33.  All  the  title  the  defend- 
ant  has,  and  all  he  can  pass,  is  subject  to  that  lien.  Roberts 
v.  Albany,  etc.,  R.  R.  Co.,  25  Barb.  662  ;  see  Stewart  v.  Isidor,  5 
Abb,  N.  S..(N.  Y.)  68.  And  it  is  held,  that  the  lien  so  acquired 
is  not  extinguished  by  the  death  of  the  defendant  before  the 
appointment  of  a  receiver,  but  survives  against  such  assets  in 
the  hands  of  the  administrator.  Brown  v.  Nichols,  9  Abb.  N.  S.  1 ; 
S.  C,  42  N.  Y.  (3  Hand)  26.  The  creditor  first  instituting  a  suit 
to  avoid  a  fraudulent  conveyance  is  entitled  to  relief,  without  re- 
gard to  other  creditors  standing  in  the  same  right,  but  who  have 
not  made  themselves  joint  parties  with  him.  Georgev.  William- 
son, 26  Mo.  190;  McCalmont  v.  Lawrence,  1  Blatchf.  (C.  C.)  232. 
And  where  several  judgments  are  rendered  against  a  debtor  after 
he  has  fraudulently  conveyed  his  property,  the  judgment  cred- 
itor who  first  sets  aside  the  title  of  the  fraudulent  grantee,  and 
subjects  the  property  to  the  payment  of  his  judgment,  obtains 
priority  over  other  judgment  creditors,  though  claiming  under 
judgments  prior  in  date  to  his  own.  Lyon  v.  Robbins,  46  111.  276  ; 
and  see  Eclmeston  v.  Lyde,  1  Paige,  637 ;  Wakeman  v.  Gromr, 
4  id.  23  ;  S.  C.  affirmed,  1 1  Wend.  187. 

In  general,  a  creditor  having  a  right  to  resort  to  two  safe  and 
sufficient  funds  for  satisfaction  of  his  debt  may  be  compelled, 
in  equity,  by  another  creditor  of  the  same  debtor  having  a  lien 
on  one  of  those  funds  only,  to  look  to  that  fund,  which  the  lat- 
ter cannot  touch  ;  or,  if  the  former  creditor  have  exhausted  the 
fund  bound  for  the  debts  of  both  creditors,  leaving  the  other 
fund  unexhausted,  that  fund  may  be  reached  by  the  unsatisfied 
creditor,  by  applying  the  principle  of  substitution.  Hannegan 
v.  Hannah,  7  Blackf.  (Ind.)  353.  But  there  is  no  rule  of  equity 
by  which  a  creditor  can  be  compelled  to  accept  a  security  for 
his  debt,  or  by  which  another  creditor  can  resort  to  it  in  his  place 
after  he  has  rejected  it.  lb. ;  see  also  McCelway  v.  New  England 
Manuf.  Co.,  9  N.  J.  Eq.  371. 

As  it  regards  personal  property  which  is  the  subject  of  levy 
and  sale  on  execution,  a  creditor  cannot,  by  merely  commencing 
a  suit  in  equity  in  the  nature  of  a  creditor's  bill,  acquire  any 
preference  over  a  judgment  creditor  of  the  debtor,  until  the  en- 
try of  an  order  appointing  a  receiver  in  such  suit.  The  vigilant 
creditor,  who,  by  his  execution,  seizes  and  sells  the  property  of 
his  debtor,  before  the  appointment  of  a  receiver  in  an  equity  ac 
tion.  secures  a  preference  which  the  law  sanctions  and  protects. 
Davenport  v.  Kelly,  42  N.  Y.  (3  Hand)  193 ;  see  Albany  City 
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Bank  v.  Scliermerliorn,  1  Clarke's  Ch.  297;  Stewart  v.  Isidor,  5 
Abb.  N.  S.  (N.  Y.)  68. 

The  lien  acquired  by  the  creditor  by  the  commencement  of  a 
creditor' s  suit  is  defeasible  only  by  a  discharge  of  the  debt,  or 
by  a  successful  defense  of  the  suit  in  some  one  of  the  modes  open 
to  the  defendant.  Storm  v.  Waddell,  2  Sandf .  Ch.  494  ;  S.  0.,  3 
N.  Y.  Leg.  Obs.  367. 

§  11.  Matters  of  defense.  Irregularities  in  the  proceedings  in 
a  court  of  law  can  only  be  objected  to  there.  They  cannot  be 
taken  into  consideration  in  the  court  of  chancery  in  a  credit- 
or's suit,  brought  upon  the  judgment  at  law.  Barnard  v.  Bar- 
ling, 1  Barb.  Ch.  218.  And  in  such  a  suit  brought  by  a  judg- 
ment creditor  to  set  aside  a  fraudulent  sale  of  property  by  the 
debtor,  the  vendee  of  the  latter  cannot  call  in  question  the  judg- 
ment by  setting  up  matters  which  might  have  been  a  defense  to 
the  action  in  which  the  judgment  was  rendered.  The  only  ques- 
tion which  interests  him  is,  whether  the  property  he  has  pur- 
chased shall  be  subjected  to  the  payment  of  the  judgment.  Scott 
v.  Indianapolis  Wagon  Works,  48  Ind.  75. 

Where  a  creditor  seeks  to  subject  to  the  satisfaction  of  his 
debt  an  equitable  interest  of  his  debtor,  the  assignment  of  such 
interest  before  the  tiling  of  the  bill,  bona  fide,  and  for  a  valuable 
consideration,  will  bar  the  creditor.  Frost  v.  Reynolds,  4  Ired. 
(N.  C.)  Eq.  494  ;  see  Fort  Stanwix  Bank  v.  Leggett,  51  N.  Y.  (6 
Sick.)  552 ;   Youngs  v.  Morrison,  10  Paige,  325. 

The  rule  requiring  a  dismissal  of  the  whole  bill,  upon  the 
failure  of  one  or  more  of  several  co-complainants  to  make  out 
their  case,  is  not  applied  with  strictness  to  creditor's  bills  ;  and 
unless  a  misjoinder  of  such  complainants  will  affect  the  propriety 
of  the  decree,  the  objection  will  not  be  allowed  to  prevail  in  any 
case  when  taken  for  the  first  time  at  the  hearing.  Colgin  v.  Red- 
man, 20  Ala.  650.  And  even  if  the  objection  for  misjoinder  of 
complainants  were  allowable  in  cases  of  creditor's  bills,  it 
should  be  interposed  by  way  of  demurrer  ;  and  the  cases  are 
said  to  be  exceedingly  rare,  if  they  exist  at  all,  in  which  demur- 
rers to  creditor's  bills  for  misjoinder  of  complaints  will  be  sus- 
tained, lb. 

And  where  several  persons,  although  unconnected  with  each 
other,  are  made  defendants  to  a  creditor's  bill,  a  demurrer  for 
misjoinder  will  not  lie,  if  they  have  a  common  interest  centering 
in  the  point  in  issue  in  the  cause.  Winslow  v.  Dousman,  18 
Wis.  456. 
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CHAPTER  L. 

DAMAGES. 

TITLE  I. 

OF  THE   GENERAL    RULES   OF   LAW  RELATING   TO   THE 
RECOVERY  OF  DAMAGES. 


ARTICLE  I. 

GE1TERAL  GROUND   OF   DAMAGES. 

Section  1.  Nature  and  definition.  Damages  are  defined  to  be 
"  the  indemnity  recoverable  by  a  person  who  has  sustained  an 
injury,  either  in  his  person,  property,  or  relative  rights,  through 
the  act  or  default  of  another."  1  Bouv.  Diet.  420.  Thus,  it  is 
the  rule  of  the  common  law,  that  where  a  party  sustains  a  loss 
by  reason  of  a  breach  of  contract,  he  is,  so  far  as  money  can  do 
it,  to  be  placed  in  the  same  situation,  with  respect  to  damages, 
as  if  the  contract  had  been  performed.  Where  the  carrying  out 
of  the  contract  would  give  one  of  the  contracting  parties  the 
enjoyment  of  a  particular  thing,  and  he  has  lost  it,  the  damages 
he  would  be  entitled  to  would  be  the  value  of  that  which  he  has 
lost.  Robinson  v.  Harmon,  1  Exch.  855 ;  Lock  v.  Furze,  L.  R. 
1  C.  P.  441,  453.  The  test  by  which  the  amount  of  damages  is  to 
be  ascertained  is  in  general  the  same  both  in  contract  and  in 
tort,  with  this  single  distinction,  that  the  intention  with  which  a 
contract  is  broken  is  perfectly  immaterial,  while  the  intention 
with  which  a  tort  is  committed  may  fairly  be  regarded  by  the 
jury  in  assessing  the  amount  of  damages;  and  generally  the 
court  is  not  particularly  careful  to  weigh  "in  golden  scales" 
the  damages  recoverable  in  tort.  Browne's  Diet.  102.  In  both 
cases,  however,  the  general  rule  is,  that  damages  are,  and  ouo-ht 
to  be,  purely  compensatory.  They  should  be  precisely  com- 
mensurate with  the  injury,  neither  more  nor  less.  See  Yates  v, 
Joyce,  11  Johns.  136  ;  Rockwood  v.  Allen,  7  Mass.  256  ;  Bussy 
v  Donaldson,  4  Dall.  207  ;  Allison  v.  McCune,  15  Ohio,  726  ; 
Fay  v.  Parker,  53  N.  H.  342 ;  S.  C,  16  Am.  Rep.  270 ;  2  Green!.' 
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Ev.,  §  253;  2  Wait's  Law  and  Pr.  648,  649.  Bat  there  are 
certain  cases,  as  will  hereafter  be  seen,  in  which  the  courts  per- 
mit a  jury  to  give  damages  which  exceed  the  measure  of  legal 
compensation,  and  this,  by  way  of  punishment,  to  the  wrong- 
doer.    See  Baker  v.  Drake,  53  N.  Y.  (8  Sick.)  211. 

In  contemplation  of  law,  the  word  damages  formerly  included 
the  costs  of  the  suit  (Co.  Litt.  257  a;  Phillips  v.  Bacon,  9  East, 
304V,  but  the  term  is  no  longer  understood  to  include  costs  in 
their  legal  sense. 

§  2.  Nominal  damages.  Some  early  and  strong  authorities  are 
found  in  the  books  to  the  effect  that  an  action  for  damages  will 
not  lie  unless  there  be  actual  injury  sustained,  or  is  inevitable ; 
in  other  words,  that  injuria  sine  damno  is  not  actionable.  See 
As'hby  v.  White,  2  Ld.  Raym.  938,  955  ;  S.  C,  1  Salk.  19 ;  1 
Smith's  Lead.  Cas.  105  ;  Williams  v.  Mostyn,  4  Mees.  &  W.  145 ; 
see  Vol  I,  35,  36,  143,  144,  147.  But  it  is  a  leading  principle 
which  the  courts  ever  bear  in  mind,  that  wherever  there  is  a 
wrong  there  should  be  a  remedy  to  redress  it.  See  ante,  99,  "  Case," 
and  vol.  I,  4,  134,  141.  And  in  accordance  with  this  principle, 
the  doctrine  may  be  regarded  as  well  settled  by  the  weight  of 
modern  authorities,  that  every  injury  imports  damage  in  the 
nature  of  it,  and  if  no  other  damage  is  established,  the  party  in- 
jured is  entitled  at  least  to  recover  nominal  damages.  Whipple 
v.  Cumberland  Manuf.  Co.,  2  Story,  661;  Webb  v.  Portland 
Manuf.  Co.,  3  Sumn.  189 ;  Seat  v  Moreland,  7  Humph.  (Tenn.) 
575  ;  Paul  v.  Slason,  22  Vt.  231 ;  Embrey  v.  Owen,  6  Exch.  353 ; 
Brent  v.  Kimball,  60  111.  211;  Fitch  v.  Fitch,  3  Jones  &  Sp. 
(N.  Y.)  302  ;  vol.  1, 40, 148.  There  is  a  class  of  cases  where  the  ap- 
plication of  this  rule  may  settle  the  question  or  title  or  deter- 
mine rights  of  the  greatest  importance  (vol.  1,  40);  any  verdict 
and  judgment,  even  for  the  smallest  sum,  being  as  effectual  for 
these  purposes  in  law  as  if  for  a  larger  sum.  Devendorf  v.  Wert, 
42  Barb.  227  ;  Bassett  v.  Salisbury  Manuf.  Co.,  28  N.  H.  438. 

Nominal  damages  may  be  recovered  for  an  unlawful  flowing 
of  the  plaintiff's  land,  although  the  damage  is  so  small  that  it 
cannot  be  estimated.  Little  v.  Stanback,  63  N.  C.  285  ;  Cory  v. 
Silcox,  6  Ind.  39;  Chapman  v.  Thames  Manuf.  Co.,  13  Conn. 
269.  So  they  may  be  recovered  for  the  wrongful  diversion  of  a 
water-course,  though  no  actual  injury  be  sustained.  Munro  v. 
St/ckney,  48  Me.  462  ;  Monroe  v.  Gates,  id.  463 ;  Dickinson  v. 
Grand,  Junction  Canal  Co.,9  Eng.  L.  and  Eq.  513  ;  7  Exch.  2S-2  ; 
Stowell  v.  Lincoln,  11  Gray,  434.     And  the  owner  of  a  several 
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fishery  recovered  nominal  damages  of  the  defendant  in  an  action 
of  trespass,  for  fishing  in  it,  although  no  fish  were  taken.  Pat- 
rick v.  Greenway,  1  Saund.  346  b.  And  every  trespass  to 
property  gives  a  right,  at  least,  to  such  damages.  Champion  v. 
Vincent,  20  Tex.  811 ;  and  see  Smith  v.  Huizar,  25  id.  205.  So. 
generally,  upon  the  breach  of  a  valid  contract,  the  party  com- 
plaining is  entitled  to  some  damages,  although  it  may  be  diffi- 
cult to  ascertain  the  amount,  and  they  may  be  nominal  only. 
Devendorf  v.  Wert,  42  Barb.  227 ;  Fitch  v.  Fitch,  3  Jones  &  Sp. 
(N.  Y.)  302  ;  Boorman  v.  Brown,  3  Q.  B.  515  ;  Marzetti  v.  Wil- 
liams, 1  Barn.  &  Ad.  415  ;  and  see  Owen  v.  O'Reilly,  20  Mo.  603  ; 
Dye  v.  Mann,  10  Mich.  291;  Clinton  v.  Mercer,  3  Murph.  (N.  C.) 
119.  So  if  an  agent  violate  instructions,  although  no  actual 
damage  be  shown,  nominal  damages  will  be  awarded.  Froth- 
ingham  v.  Ecerton,  12  N.  H.  239.  And  so  if  a  sheriff  neglect  his 
duty,  although  no  actual  damage  arise.  Glezen  v.  Mood,  2 
Mete.  (Mass.)  490  ;  Bruce  v.  Pettengill,  12  N.  H.  341. 

To  sustain  an  action  for  killing  the  plaintiff's  dog,  it  was  held 
that  he  need  not  show  affirmatively  that  the  dog  was  of  pecuni- 
ary value.  The  law  recognizes  the  right  to  property  in  a  dog, 
and  if  it  was  destroyed  without  legal  justification,  the  law  im- 
plies damage ;  and  the  plaintiff  is  entitled  to  at  least  nominal 
damages.  '  Brent  v.  Kimball,  60  111.  211;  vol.  1,  303. 

Nominal  damages  only  are  held  to  be  recoverable  in  an  action 
against  a  common  carrier  for  the  injury  resulting  from  his 
neglect  of  duty,  unless  special  injury  is  proved.  Southern  R. 
R.  Co.  v.  Hendrick,  40  Miss.  374.  And  so,  for  the  breach  of  an 
agreement,  for  good  consideration,  to  withdraw  a  suit,  without 
proof  of  actual  damage.  Hogan  v.  Riley,  13  Gray  (Mass.),  515. 
So,  in  an  action  for  the  breach  of  an  agreement  to  convey  real 
estate,  where  no  want  of  good  faith  appears,  the  vendor  being 
unable  to  make  good  title,  and  nothing  having  been  paid  by  the 
purchaser.  Conger  v.  Weaver,  20  N.  Y.  (6  Smith)  140  ;  and  see 
McMulkin  v.  Bates,  46  How.  405,  409  ;  Leggett  v.  Mut.  Life 
Ins.  Co.  of  New  York,  53  N.  Y.  (8  Sick.)  394.  And  where  the 
defendant  co-operated  with  co-tenants  of  the  plaintiff  wrong- 
fully, in  tearing  down  an  old  mill  and  erecting  a  new  one  at 
large  expense,  it  was  held  that  the  plaintiff  was  entitled  to  nomi- 
nal damages  only.    Jewett  v.  Whitney,  43  Me.  242. 

In  a  case  where  the  plaintiff  has  destroyed  her  own  character 
by  her  dissolute  conduct,  the  jury,  in  an  action  of  slander,  may 
give  nominal  damages.     Flint  v.  Clark,   13  Conn.   361.     And  it 
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is  not  unusual,  in  assault  and  battery,  for  the  jury  to  find  for  the 
plaintiff,  but  to  assess  the  damages  at  a  very  trilling  sum,  as  a 
few  cents.  See  Andrews  v.  Stone,  10  Minn.  72  ;  Lewis  v.  Hover, 
3  Blackf.  (Ind.)  407. 

Where  an  act,  authorized  by  law,  gives  rise  to  damage,  it  is 
damnum  absque  injuria,  and  for  it  no  action  can  be  maintained. 
Barbin  v.  Police  Jury,  15  La.  Ann.  559  ;  Coolce  v.  Waring,  2  H. 
&  C.  332  ;  vol.  1,  143,  145,  146.  Thus,  if  the  owner  of  property, 
in  the  prudent  exercise  of  his  own  right  of  dominion,  does  acts 
which  cause  loss  to  another,  it  is  damnum  absque  injuria. 
Rowland  v.  Vincent,  10  Mete.  (Mass.)  371 ;  First  Baptist  Churchy 
etc.,  v.  Schenectaay,  etc.,  B.  R.  Co.,  5  Barb.  79 ;  Acton  v.  Blun- 
dell,  12  M.  &  W.  341,  354;  see  Vale  v.  Bliss,  50  Barb.  358;  Mul- 
laney  v.  Spence,  15  Abb.  N.  S.  (1ST.  Y.)  319.  And  so  is  the  loss 
or  damage  occasioned  by  the  acts  of  public  agents  within  the 
scope  of  their  authority.  Radclijf  s  Ex"rs  v.  Mayor,  etc.,  of 
Brooklyn,  4  N.  T.  (4  Comst.)  195;  Bonohue  v.  Mayor  of  New 
Yorlc,  3  Daly  (N.  Y.),  65;  Boston  Water  Power  Co.  v.  Boston, 
etc.,  R.  R.  Corp.,  23  Pick.  360. 

§  3.  Damages  as  general  and  special.  General  damages  are 
such  as  necessarily  result  from  the  injury  complained  of,  and 
may  be  recovered  without  being  specially  alleged.  But  such 
damages  as  are  the  natural,  but  not  the  necessary  result  of  thj 
injury,  are  special.  Vander slice  v.  Neioton,  4  N.  Y.  (4  Comst.) 
130 ;  Bristol,  etc.,  Co.  v.  Gridley,  28  Conn.  201.  And  where  the 
plaintiff's  right  to  recover  depends  upon  the  question  whether 
he  sustained  special  damage,  it  is  a  material  allegation,  and  must 
be  fully  and  accurately  stated,  or  he  cannot  prove  it  on  the  trial. 
Squier  v.  Gould,  14  Wend.  159 ;  Baldwin  v.  New  York,  etc., 
Nan.  Co.,  4  Daly  (N.  Y.),  314;  Burrell  v.  New  York,  14  Mich. 
34;  Lewis  v.  Paull,  42  Ala.  136;  Lindley  v.  Dempsey,  45  Ind. 
247.  Such  damage  must  be  specially  alleged  to  prevent  a  sur- 
prise upon  the  defendant  ( Vander  slice  v.  Newton,  4  N.  Y.  [4 
Comst.]  130) ;  but  he  is  held  to  a  knowledge  of  such  damage  as 
is  the  necessary  consequence  of  his  act,  without  any  special  aile- 
gation.  Gay  v.  Winter,  34  Cal.  153 ;  Heirn  v.  M  Caughan,  32 
Miss.  17. 

Special  damage  may  be  itself  a  distinct  cause  of  action,  or  it 
may  be  given  in  evidence  to  aggravate  the  damages  suea  for  in 
an  action  already  pending.  Thus,  in  the  case  of  trespass  quafe 
clausum,  and  carrying  away  the  plaintiff's  goods,  the  carrying 
away  the  goods  may  be  a  ground  of  special  damage,  or  it  may 
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be  the  cause  of  a  separate  action.  Smith  \.  Sherman,  4  Cusli 
413.  But  if  the  declaration  be  framed  with  reference  to  some 
special  ground  only,  evidence  cannot  be  introduced  of  any  loss 
or  damage  beyond  what  is  expressly  alleged.  Graves  v.  Sev- 
erens,  40  Vt.  636.  And  where,  in  an  action  for  the  breach  of  a  con- 
tract, certain  special  damages  were  alleged  and  proved,  but  there 
was  no  proof  of  general  damage,  and  the  jury  were  charged  that 
besides  the  special  damages  they  might  give  such  general  dam- 
ages as  they  supposed  naturally  resulted  from  the  injury,  the 
charge  was  held  erroneous.  Vander slice  v.  Newton,  4  N".  Y. 
(4  Comst.)  130. 

The  fact  that  the  plaintiff  suffers  loss  of  profits  by  a  competi- 
tion in  business  set  up  by  the  defendant,  cannot,  ordinarily,  be 
regarded  as  constituting  special  damage.  Masterson  v.  Sliori, 
33  How.  (N.  Y.)  481;  S.  C,  3  Abb.  (N.  S.)  154.  Nor  can  special 
damages  be  recovered  where  the  injury  has  been  immediately 
caused  by  the  independent,  willful  or  tortious  act  of  a  third  per- 
son, intervening  between  the  misconduct  of  the  defendant  and 
the  damage,  if  such  intervening  wrong  could  not  naturally  or 
reasonably  have  been  anticipated.  Vicars  v.  Wilcocks,  8  East,  1; 
Knight  v.  Gibbs,  1  Ad.  &  El.  43  ;  Grain  v.  Petrie,  6  Hill  (N.  Y.), 
522 ;'  60  N.  Y.  (15  Sick.)  198  ;  Dale  v.  Grant,  34  N.  J.  (Law)  142. 
In  legal  contemplation,  the  immediate,  and  not  the  remote,  cause 
is  to  be  considered  in  determining  the  point  of  legal  liability, 
lb.;  People  v.  Mayor,  etc.,  of  Albany,  5  Lans.  (N.  Y.)  524;  S.  C. 
affirmed,  53  N.  Y.  (8  Sick.)  629  ;  vol.  1,  148,  149.  But  it  has  been 
held,  that  where  a  sheriff  wrongfully  seizes  goods,  which  are  after- 
ward taken  from  him  by  another  wrong-doer,  the  owner  of  the 
goods  may,  in  an  action  against  the  sheriff,  recover,  as  special 
damage,  the  amount  necessarily  paid  to  the  other  wrong-doer,  in 
order  to  get  back  the  goods.  Keene  v.  Dilke,  4  Exch.  388 ;  S.C., 
18  L.  J.,  Exch.  440. 

In  an  action  against  a  county  for  an  escape  of  a  prisoner 
through  the  insufficiency  of  the  jail,  special  damages  only  are 
given.     Dennie  v.  Middlesex,  1  Root  (Conn.),  278. 

§  4.  Liquidated  damages,  and  penalty.  Parties  entering  into 
an  agreement  may  estimate  beforehand  the  damages  to  result 
from  a  breach  of  the  agreement,  and  may  prescribe  in  the  agree- 
ment itself  the  sum  to  be  paid  by  either  to  the  other,  by  way  of 
damages  for  such  breach.  See  Astley  v.  Weldon,  2  Bos.  &  Pul. 
346  ;  Orr  v.  Churchill,  1  H.  Black.  232.  Damages  thus  agreed 
upon  by  the  parties,   when  sanctioned  by  the  law,  are  termed 
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liquidated  damages ;  but  if  the  agreement  be  such  that  the  law 
refuses  to  adopt  it,  then  the  damages  agreed  upon  will  be  re- 
garded as  a  penally,  or  as  in  the  nature  of  a  penalty.  See  Es- 
mond v.  Van  Benscholen,  12  Barb.  366 ;  Noyes  v.  Phillips,  16 
Abb.  (N.  S.)  400  ;  S.  C,  60  N.  Y.  (15  Sick.)  408 ;  Lynde  v.  Thomp- 
son, 2  Allen,  456  ;  3  Pars,  on  Cont.  156 ;  Boys  v.  Ancell,  7  Scott, 
364;  S.  C.,  5  Bing.  N.  C.  390;  Walls  v.  Sheppard,  2  Ala.  425. 
And  the  question  whether  a  sum  agreed  to  be  paid  as  damages 
for  the  violation  of  an  agreement  shall  be  considered  as  liqui- 
dated damages  or  only  a  penalty,  is  held  to  depend  upon  the 
meaning  and  intent  of  the  parties  as  gathered  from  a  full  view  of 
the  provisions  of  the  contract,  the  terms  used  to  express  such 
intent,  and  the  peculiar  circumstances  of  the  subject-matter  of 
agreement.  Ddkin  v.  Williams,  17  Wend.  447  ;  S.  C.  affirmed, 
22  id.  201  ;  Shnte  v.  Hamilton,  3  Daly  (N.  T.),  462  ;  Perkins  v. 
Lyman,  11  Mass.  76  ;  Streeper  v.  Williams,  48  Penn.  St.  450 ; 
Chase  v.  Allen,  13  Gray,  42.  The  contract  in  such  cases,  as  in 
every  other,  is  to  govern,  and  the  true  inquiry  is,  what  was  the 
undertaking.  Whether  it  was  folly  or  wisdom  for  the  contract 
ing  parties  thus  to  bind  themselves,  is  of  no  consequence,  if  the 
intention  is  clear.  Hosmer  v.  True,  19  Barb.  106 ;  Cushing  v. 
Drew,  97  Mass.  445  ;  Bagley  v.  Peddie,  16  N.  Y.  (2  Smith)  469. 
But  the  mere  use  of  the  term  "  penalty,"  or  the  term  "liquidated 
damages,"  does  not  determine  this  intention,  if  on  the  whole 
the  instrument  discloses  a  different  intent.  Dimeeh  v.  Corlett, 
12  Moore's  P.  C.  C.  199  ;  Chamberlain  v.  Bagley,  11  K  H.  234  ; 
Dames  v.  Penton,  6  B.  &  C.  216,  224 ;  Dams  v.  Freeman,  10 
Mich.  188. 

By  treating  the  sum  agreed  upon  as  damages  as  a  mere  pen- 
alty, the  case  is  open  to  relief  in  equity,  according  to  the  actual 
damages ;  hence,  it  is  the  tendency  and  preference  of  the  law  to 
regard  a  sum  stated  to  be  payable  if  a  contract  is  not  fulfilled,  as 
a  penalty,  and  not  as  liquidated  damages  {CheddicJce  v.  Marsh, 
21  N.  J.  [Law]  463  ;  Wallis  v.  Carpenter,  13  Allen,  19  ;  Baird  v. 
Tolliver,  6  Humph.  [Tenn.]  186) ;  it  being  then  apportionable  to 
the  loss  actually  sustained.  lb.  As  a  general  rule,  the  sum  will 
be  treated  as  a  penalty  where  it  is  expressly  declared  to  be  in- 
tended as  such  in  the  agreement,  and  no  other  intent  is  to  be  col- 
lected from  the  instrument.  Dennis  v.  Gumming,  3  Jonns. 
Cas.  297  ;  Brown  v.  Bellows,  4  Pick.  179  ;  Richards  v.  Edick, 
17  Barb.  260.  So,  if  from  the  language  of  the  instrument,  it  is 
doubtful  as  to  which  was  intended,  the  sum  will  be  treated  as  a 
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penalty.  Aslley  v.  Weldon,  2  Bos.  &  P.  350  ;  Baird  v.  Tolliver, 
6  Humph.  (Tenn.)  186.  Although  a  covenant  to  pay  heavy  liqui- 
dated damages  in  case  of  the  non-performance  to  convey  land 
will  be  enforced  so  far  as  it  is  clearly  applicable,  it  will  not  be 
extended  by  implication.  Leggett  v.  Mut.  Life  Ins.  Co.,  53  N.  Y. 
(8  Sick.)  394. 

And  if  the  instrument  provide  that  a  larger  sum  shall  be  paid, 
on  the  failure  of  the  party  to  pay  a  less  sum,  in  the  manner  pre- 
scribed, the  larger  sum  is  a  penalty,  whatever  may  be  the  lan- 
guage used  in  describing  it.  Ealdeman  v.  Jennings,  14  Ark. 
329 ;  Bagley  v.  Peddie,  5  Sandf.  (N.  Y.)  192,  194.  And  where 
it  is  evident  that  the  agreement  was  made  for  the  attainment  of 
another  object  or  purpose,  to  which  the  stipulated  sum  is  wholly 
collateral,  such  sum  will  be  treated  as  a  penalty.  Merrill  v. 
Merrill,  15  Mass.  488 ;  Perkins  v.  Lyman,  11  id.  76.  So  where 
the  agreement  imposes  several  distinct  duties,  or  obligations  of 
different  degrees  of  importance,  and  yet  the  same  sum  is  named 
as  damages  for  a  breach  of  either  indifferently,  the  sum  is  to  be 
regarded  as  a  penalty,  and  not  liquidated  damages.  Carpenter 
v.  Lockhart,  1  Ind.  434  ;  Thorougligood  v.  Walker,  2  Jones'  (N. 
C.)  Law,  15  ;  Kemble  v.  Farren,  6  Bing.  141 ;  Shreve  v.  Brereton, 
51  Penn.  St.  175 ;  Berry  v.  Wisdom,  3  Ohio  St.  241  ;  Boys  v. 
Ancell,  5  Bing.  N.  C.  390 ;  S.  C,  7  Scott,  364  ;  but  see  Lamp- 
man  v.  Cochran,  16  N.  Y.  (2  Smith)  275.  Where  a  sum  is 
named  as  liquidated  damages  in  a  contract  for  its  non-perform- 
ance, it  will  not  be  construed  as  a  penalty,  although  it  appears 
too  large  for  a  breach  of  some  of  tlie  conditions,  and  too  small 
for  others,  where  all  the  conditions  are  to  be  simultaneously  per- 
formed, as  where  the  agreement  is  to  convey  land,  pay  money, 
and  assign  securities  for  money  at  the  same  time,  and  as  the 
consideration  of  a  conveyance  then  to  be  executed  by  the  other 
party.  Clement  v.  Cash,  21  N.  Y.  (7  Smith)  253  ;  see  Noyes  v. 
Phillips,  60  N.  Y.  (15  Sick.)  408  ;  Staples  v.  Parker,  41  Barb. 
648.  It  is  likewise  stated  as  a  general  rule,  that  where  the  agree- 
ment is  not  under  seal,  and  the  damages  are  capable  of  being 
known  and  estimated,  the  sum  fixed  upon  as  damages  will  be 
treated  as  a  penalty,  although  the  parties  have  expressly  declared 
it  to  be  intended  as  liquidated  damages.  Graham  v.  Bickham, 
4  Dall.  (Penn.)  150  ;  Spencer  v.  Tilden,  5  Cow.  144,  150,  note ; 
Dames  v.  Penton,  6  B.  &  C.  216  ;  Pinkerion  v.  Caslon,  2  B.  & 
Aid.  704. 

The  following   instances   may  serve,  to  a  certain  extent,  to 
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illustrate  the  application  of  the  foregoing  rules :  Where,  by  a 
written  contract,  not  under  seal,  A  acknowledged  his  indebted- 
ness in  a  specific  sum,  with  condition  to  be  void  if  B  should  be 
put  in  possession  of  a  certain  house  and  lot  on  a  certain  day,  it 
was  held  that  the  amount  was  a  penalty  and  not  liquidated 
damages.  Bearden  v.  Smith,  11  Rich.  (S.  C.)  L.  554.  So,  where 
A  agreed  to  do  a  piece  of  work  for  a  certain  sum,  and  gave 
his  bond,  with  sureties,  to  secure  the  performance  of  the 
work,  in  double  the  sum,  "not  as  a  penalty,  but  as  liquidated 
damages,"  it  was  nevertheless  treated  as  a  penalty.  Moore  v. 
Platte  County,  8  Mo.  467.  And  where  a  contract  for  doing  a 
piece  of  work  in  building  a  vessel  contained  a  stipulation  for 
the  completion  of  the  work  on  or  before  a  specified  time, 
"  under  a  forfeiture  of  $100  per  day  for  each  and  every  day  after 
the  above  date,  until  the  same  is  completed,"  it  was  held,  that 
the  specified  sum  was  to  be  deemed  a  penalty.  Colwell  v.  Law- 
rence, 38  Barb.  643 ;  S.  C,  24  How.  324  ;  S.  C.  affirmed,  38  N.  Y. 
(11  Tiff.)  71 ;  see  also  Greer  v.  Ttoeed,  13  Abb.  (N.  S.)  427.  In  a 
contract  for  the  delivery  of  stone,  the  words:  "In  witness 
whereof  we  bind  ourselves  to  pay,  each  to  the  other,  in  case 
of  failure  by  either  of  us  on  this  contract,  the  sum  of  $2,000,  in 
case  the  said  stone  should  not  be  delivered,  or  when  delivered, 
paid  for  as  above  ,"  were  held  to  constitute  a  penalty,  and  not 
liquidated  damages.  Qoldsborongh  v.  Baiter,  3  Cranch  (C.  C), 
48.  And  where  the  defendant,  at  the  time  of  purchasing  from 
the  plaintiff  certain  village  lots,  entered  into  a  written  agreement 
not  to  sell  upon  said  lots  any  kind  of  spirituous  liquors  in  quan- 
tities less  than  a  half  barrel,  and  that  in  case  he  did  so  he  should 
be  "  liable  to  pay  the  plaintiff,  his  heirs  and  assigns,  in  the  first 
case  a  fine  of  $10,  in  the  second  case  a  fine  of  $20,  and  for  every 
further  case  the  sum  of  $50 ; "  and  by  a  further  clause  he  prom- 
ised to  "  pay  the  said  punishment''''  for  non-performance  of  his 
covenant,  —  it  was  held,  that  the  sums  named  must  be  regarded 
as  a  penalty.  Laubenlieimer  v.  Mann,  19  Wis.  519  ;  see  further 
illustrations  in  Long  v.  Towl,  42  Mo.  545  ;  Jaquiih  v.  Hudson,  5 
Mich.  123  ;  Rlcketson  v.  Richardson,  19  Cal.  330  ;  Fisk  v.  Gray, 
11  Allen,  132. 

On  the  other  hand,  it  is  laid  down  as  a  general  rule  that  where 
the  parties  have  agreed  upon  the  amount  of  damages,  ascertained 
by  fair  calculation  and  adjustment,  and  have  expressed  this 
agreement  in  clear  and  explicit  terms,  the  amount  so  fixed  will 
be  treated  as  the  true  damage,  and  not  as  a  penalty      Moll  v. 
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Molt,  11  Barb.  127;  Gammon  v.  Hoice,  14  Me.  250  ;  Leland  v. 
Stone,  10  Mass.  459  ;  Wester  man  v.  Means,  12  Penn.  St.  97  ; 
Springdale,  etc.,  Assoc,  v.  Smith,  24  111.  480  ;  Hardee  v.  Howard, 
33  Ga.  533  ;  see  Leggett  v.  Mut.  Life  Ins.  Co  ,  53  K  Y.  (8  Sick.) 
394 

Such  is  an  agreement  to  convey  land,  or,  instead  thereof,  to 
pay  a  certain  sum  of  money  (Slosson  v.  Beadle,  7  Johns.  72) ;  an 
agreement  to  pay  an  additional  rent  for  every  acre  of  land  which 
the  lessee  should  plough  up  (Warrant  v.  Olmins,  3  Barn.  &  Aid. 
692) ;  an  agreement  for  the  execution  of  certain  work  by  a  fixed 
day,  with  a  provision  that  the  contractor  is  to  pay  a  certain  sum 
for  every  day's  delay  beyond  the  time  fixed  {(J  Donnell  v.  Rosen- 
berg, 11  Abb.  N.  S.  [N.  Y.]  59  ;  S.  C,  4  Daly,  554  ;  Pettis  v. 
Bloomer,  21  How.  317) ;  or,  an  agreement  to  pay  in  a  certain 
quantity  of  goods  in  a  given  time,  or  in  current  money,  estimat- 
ing the  goods  at  an  agreed  price.  Brahan  v.  Pope,  1  Stew.  (Ala.) 
135  ;  Brooks  v.  Hubbard,  3  Conn.  58.  Though,  if  the  agreed 
price  be  unconscionable,  it  will  not  be  accepted  by  the  court  as 
the  rule  of  damages.  Baxter  v.  Wales,  12  Mass.  365 ;  and  see 
Leggett  v.  Mut.  Life  Ins.  Co.  of  New  York,  53  N.  Y.  (8  Sick.) 
394. 

Another  general  rule  bearing  upon  the  subject  of  liquidated 
damages  is,  that  where,  independently  of  the  stipulation,  the 
damages  would  be  wholly  uncertain,  and  incapable  of  being 
ascertained  except  by  conjecture,  they  will  be  considered  as 
liquidated,  if  they  are  so  denominated  in  the  instrument.  Sedg.  on 
Dam.  422;  Bagleyv.  Peddie,  16  N.  Y.*(2  Smith)  427,  469,475; 
Lange  v.  Week,  2  Ohio  St.  519,  535 ;  Holmes  v.  Holmes,  12  Barb. 
137,  147  ;  Esmond  v.  Van  Benschoten,  id.  366 ;  Bright  v.  Row- 
land, 4  Miss.  398.  This  rule  has  been  applied  to  the  case  of  a 
breach  of  contract  to  marry  {Lowe  v.  Peers,  3  Burr.  2125) ;  to  the 
breach  of  a  contract  not  to  trade,  or  practice,  within  certain 
limits  (Crisdee  v.  Bolton.  3  C.  &  P.  240  ;  Noble  v.  Bates,  7  Cow. 
309 ;  Smith  v.  Smith,  4  Wend.  463  ;  Streeter  v.  Rush,  25  Cal.  67  ; 
Cushing  v.  Drew,  97  Mass.  445) ;  and  to  a  violation  of  a  contract 
not  to  run  a  stage  on  a  certain  route.  Leighton  v.  Wales,  3  M. 
&  W.  545  ;  Pierce  v.  Fuller,  8  Mass.  223.  See  also  the  following 
cases :  Pierce  v.  Jung,  10  Wis.  30  ;  Toionsend  v.  Fisher,  2 
Hilt.  (N.  Y.)  47 ;  Morse  v.  Rathburn,  42  Mo.  594  ;  Hodges  v. 
King,  7  Mete.  (Mass.)  583. 

Upon  the  sale  and  delivery  of  a  ship  the  vendor  agreed  to 
deliver  a  good  title  and  register,  within  a  time  certain,  under  a 
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penalty  of  $2,000;  and  this  sum  was  held  to  be  liquidated 
damages.  Fisk  v.  Fowler,  10  Cal.  512.  So,  where  A  agreed  to 
purchase  of  B  an  estate,  and  to  make  payment  therefor  in  a 
particular  manner,  and  further  agreed  that,  if  he  should  fail 
to  perform  the  stipulation,  he  would  pay  the  plaintiff  the  sum 
of  $150 ;  this  was  held  a  proper  case  for  the  application  of  the 
rule  above  stated.     Tlngley  v.  Cutler,  7  Conn.  291. 

And  where  a  written  agreement  for  the  exchange  of  lands 
provided  that  in  case  either  party  failed  to  make  the  deed  in 
exchange  at  the  appointed  time,  such  party  would  "forfeit  and 
pay  as  damages"  to  the  other  the  sum  of  $1,500 ;  it  was  held, 
that  in  view  of  the  nature  of  the  contract,  the  difficulty  of  prov- 
ing the  actual  damages,  and  from  the  words  used,  the  sum  named 
was  to  be  regarded  as  liquidated  damages,  and  recoverable  on  a 
breach  of  the  agreement.  Gobble  v.  Binder,  76  111.  157  ;  see  also 
Williams  v.  Green,  14  Ark.  315. 

§  5.  Immediate  and  consequential  damages.  Where  the  dam- 
age resulting  from  the  act  of  another  is  too  remote,  or  in  other 
words,  flows  not  naturally,  legally,  and  with  sufficient  direct- 
ness from  the  alleged  injury,  the  plaintiff  will  not  be  entitled  to 
recover  damages.  Vol.  1,  148,  149  ;  Kelly  v.  Partington,  5 
Barn.  &  Ad.  645  ;  Archer  v.  William,  2  Car.  &  K.  26  ;  Burrows 
v.  Marcli  Gas.  Co.  ,L.  R.,  5  Exch.  67  ;  Griggs  v.  Fleckensteln,  14 
Minn.  81;  Butler  v.  Kent,  19  Johns.  223  ;  see  ante,  434,  §  3.  This 
is  agreeable  to  the  maxim,  in  jure  non  remota  causa  sed  prox- 
ima  spectatur  (see  Broom's  Leg.  Max.  216),  as  thus  explained  or 
paraphrased  by  Lord  Bacon  :  "It  were  infinite  for  the  law  to 
consider  the  causes  of  causes,  and  their  impulsions  one  of 
another  ;  therefore  it  contenteth  itself  with  the  immediate  cause, 
and  judge th  of  acts  by  that,  without  looking  to  any  further 
degree."  lb.;  Bac.  Max.  Reg.  1;  Babcock  v.  Montgomery 
County  Mut.  Ins.  Co.,  6  Barb.  637  ;  S.  C.  affirmed,  4  N.  Y.  (4 
Comst.)  326,  335 ;  Allison  v.  Corn  Exchange  Ins.  Co.,  57  N.  Y. 
(12  Sick.)  87,  92.  And  in  regard  to  this  point,  it  has  been  ob- 
served by  a  distinguished  American  jurist,  that  the  whole  doc- 
trine of  causation,  considered  in  itself  metaphysically,  is 
of  profound  difficulty,  even  if  it  may  not  be  said  of  mystery. 
Perhaps  no  event  can  occur,  which  may  be  considered  as  insu- 
lated and  independent ;  every  event  is  itself  the  effect  of  some 
cause  or  combination  of  causes,  and  in  its  turn  becomes  the  cause 
of  many  ensuing  consequences,  more  or  less  immediate  or  re- 
mote.    The  law,  however,  looks  to  a  practical  rule,  adapted  to 
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the  rights  and  duties  of  all  persons  in  society,  in  the  common 
and  ordinary  concerns  of  actual  and  real  life  ;  and  on  account 
of  the  difficulty  in  unraveling  a  combination  of  causes,  and  of 
tracing  each  result,  as  a  matter  of  fact,  to  its  true,  real  and  effici- 
ent cause,  the  law  has  adopted  the  rule  before  stated,  of  regard- 
ing the  proximate,  and  not  the  remote  cause  of  the  occurrence 
which  is  the  subject  of  inquiry.  Shaw,  C.  J.,  in  Marble  v.  City 
of  Worcester,  4  Gray,  395,  397 ;  see  also  Harrison  v.  Berkley, 
1  Strobh.  (S.  C.)  548  ;  Morrison  v.  Davis,  SOPenn.  St.  171.  This 
rule  is  plain  and  intelligible  enough,  but  the  application  of  it, 
in  various  combinations  of  facts,  which  may  exist  and  be  in 
proof,  is  often  one  of  great  difficulty,  intrinsic  and  unavoidable. 
Cases  may  approach  so  near  the  line  of  distinction  as  to  render 
it  very  doubtful  on  which  side  the  particular  case  falls.  If  a 
man  should  enter  his  neighbor's  field  unlawfully,  and  leave 
the  gate  open,  and  before  the  owner  knows  it,  cattle  enter  and 
destroy  the  crop,  the  trespasser  is  responsible.  But  if  the  owner 
sees  the  gate  open,  and  passes  it  frequently,  and  willfully,  and 
obstinately,  or,  through  gross  negligence,  leaves  it  open  all 
summer,  and  cattle  get  in,  it  is  his  own  folly.  So,  if  one  throw 
a  stone  and  break  a  window,  the  cost  of  repairing  the  window  is 
the  ordinary  measure  of  damage.  But  if  the  owner  suffers  the 
window  to  remain  without  repairing  a  great  length  of  time,  after 
notice  of  the  fact,  and  his  furniture,  or  pictures,  or  other  valu- 
able articles,  sustain  damage,  or  the  rain  beats  in  and  rots  the 
window,  this  damage  would  be  too  remote.  Loker  v.  Damon, 
17  Pick.  284.  And  where  the  trespass  consisted  in  removing  a 
few  rods  of  fence,  it  was  held  that  the  proper  measure  of  dam- 
ages was  the  cost  of  repairing  it,  and  not  the  injury  to  the  sub- 
sequent year's  crop  arising  from  the  defect  in  the  fence,  it  ap- 
pearing that  the  defect  was  known  to  the  plaintiff.  lb.  ;  and  see 
Clark  v.  Nevada,  etc.,  Mining  Co.,  6  Nev.  203 ;  but  see  Heaney 
v.  Heeney,  2  Denio,  625.  So  in  actions  for  personal  injuries,  evi- 
dence is  admissible  in  mitigation  of  damages,  to  show  that  the 
plaintiff  provoked  the  injury,  or  otherwise  brought  it  upon  him- 
self. Fraser  v.  Berkeley,  7  Car.  &  P.  621 ;  Stellar  v.  Nellis,  60 
Barb.  524 ;  S.  C,  42  How.  163  ;  Dolan  v.  Fagan,  63  Barb.  73. 

Where  the  plaintiff,  being  the  director  of  certain  musical  per- 
formances, brought  an  action  on  the  case  against  the  defendant 
for  publishing  a  libel  on  a  public  singer  engaged  by  the  plain- 
tiff, alleging  that  she  was  thereby  debarred  from  performing  in 
public  through  the  apprehension  of  being  ill  received,  so  that 
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the  plaintiff  lost  the  profits  which  would  have  otherwise  accrued 
to  him  as  such  director,  it  was  held  that  the  damage  was  too 
remote,  and  the  action  not  maintainable.  Asliley  v.  Harrison, 
1  Esp.  48 ;  and  see  Boyle  v.  Brandon,  13  M.  &  W.  738 ;  Dubuque 
Wood,  etc ,  Assoc,  v.  Dubuque,  30  Iowa,  176  ;  Donnell  v.  Jones, 
13  Ala.  490 ;  Moore  v.  Adam,  2  Chitty,  198.  So  it  has  been  held 
that  an  action  for  slanderous  words,  not  in  themselves  action- 
able, cannot  be  maintained  on  the  ground  that  injury  resulted 
from  the  repetition  of  these  words  by  a  third  person.  Stevens  v. 
Hartwell,  11  Mete.  (Mass.)  542;  Ward  v.  Weeks,  7  Bing.  211. 
And  where  the  defendant  asserted  that  the  plaintiff  had  cut  his 
master' s  cordage,  and  the  plaintiff  alleged  that  his  master,  be- 
lieving the  assertion,  had  thereupon  dismissed  him  from  his  ser- 
vice, it  was  held  that  the  discharge  was  not  a  ground  of  action, 
since  it  was  not  the  natural  consequence  of  the  words  spoken. 
Vicars  v.  Wllcocks,  8  East,  1;  but  see  Green  v.  Button,  2  Cromp. 
M.  &  R.  707;  Coffin  v.  BraitJiwaite,  8  Jur.  875  ;  1  Smith's  Lead. 
Cas.  203,  et  seq. 

On  the  other  hand,  damages  claimed  from  fire  escaping  from 
a  locomotive  were  held  not  to  be  too  remote  or  speculative, 
although  the  property  consumed  was  separated  from  the  track 
by  a  strip  of  ground  forty  or  fifty  yards  wide,  covered  with  dry 
grass  and  other  combustible  matter.  Clemens  v.  Hannibal,  etc., 
R.  R.  Co.,  53  Mo.  366.  So  where  the  plaintiff's  horses,  while  he 
was  driving  along  a  public  street,  sunk  into  a  mud-hole,  became 
frightened  and  ran  away,  and  in  another  place,  before  they 
could  be  stopped,  injured  themselves  and  the  carriage,  it  was 
held  that  such  damages  were  not  too  remote  to  be  recovered  from 
the  city.  Topeka  v.  Tuttle,  5  Kans.  312  ;  id.  425.  And  one  who 
had  wrongfully  removed  a  fence  was  held  liable,  not  only  for 
the  injury  to  the  fence,  but  for  all  the  damage  to  the  plaintiff's 
crops,  caused  by  cattle  that  had  entered  through  the  breach. 
Gray  v.  Waterman,  40  111.  522. 

So  where  a  cattle  dealer  sold  the  plaintiff  a  cow,  and  fraud- 
ulently represented  that  it  was  free  from  infectious  disease,  the 
plaintiff  was  held  entitled  to  recover  the  value  of  five  other  cows 
which  caught  the  disease  and  died.  Mullett  v.  Mason,  L.  R. ,  1 
C.  P.  559.  And  a  seller  of  sheep,  which  he  knew  to  be  infected 
with  disease,  was  held  responsible  for  all  the  damage  thereby 
caused.  Marsh  v.  Webber,  13  Minn.  109  ;  Jeffrey  v.  Bigelow,  13 
Wend.  518. 

In  a  recent  case  in  Wisconsin,  it  was  held  that  damages  to  a 
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female,  by  reason  of  a  miscarriage  brought  on  by  her  fright  and 
exertions  in  consequence  of  an  accident  upon  a  defective  bridge, 
were  not  too  remote  to  be  a  ground  of  action  against  the  town. 
Oliver  v.  La  Valle,  36  Wis.  592. 

The  rule  has  not  been  uniform  or  verly  clearly  settled  as  to 
the  right  of  a  party  to  claim  a  loss  of  profits  as  a  part  of  the 
damages  for  breach  of  a  special  contract ;  but  the  following  dis- 
tinction is  given,  by  which  all  questions  of  this  sort  may  be 
tested.  If  the  profits  are  such  as  would  have  accrued  and  grown 
out  of  the  contract  itself,  as  the  direct  and  immediate  results 
of  its  fulfillment,  then  they  would  form  a  just  and  proper  item  of 
damages  to  be  recovered  against  the  delinquent  party  upon  a 
breach  of  the  agreement.  These  are  part  and  parcel  of  the  con- 
tract itself,  and  must  have  been  in  the  contemplation  of  the 
parties  when  the  agreement  was  entered  into.  But  if  they  are 
such  as  would  have  been  realized  by  the  party  from  other  inde- 
pendent and  collateral  undertakings,  although  entered  into  in 
consequence  and  on  the  faith  of  the  principal  contract,  then  they 
are  too  uncertain  and  remote  to  be  taken  in  consideration  as  a 
part  of  the  damages  occasioned  by  the  breach  of  the  contract. 
Fox  v.  Harding,  7  Cush.  522;  and  see  Hunt  v.  HOrval, 
Dudley  (S.  C),  180  ;  Chapin  v.  Norton,  6  McLean,  500  ;  Adams 
Exp.  Co.  v.  Egbert,  36  Penn.  St.  360 ;  Masterton  v.  Mayor,  etc , 
of  Brooklyn,  6  Hill,  61 ;  Heinemann  v.  Heard,  50  N.  Y.  (5  Sick.) 
27,  37  ;  Smeed  v.  Ford,  1  El.  &  El.  602 ;  S.  C,  5  Jur.  (N.  S.)  291; 
28  L.  J.,  Q.  B.  178  ;  Hadley  v.  Baxendale,  9  Exch.  341  ;  S.  C,  2 
C.  L.  R.  517;  Philadelphia,  etc.,  R.  R.  Co.  v.  Howard,  13  How. 
(U.  S.)  307,  344  ;  Messmore  v.  N.  Y.  Shot  and  Lead  Co.,  40  N. 
Y.  (1  Hand)  422. 

Damages  cannot  be  recovered  for  the  loss  of  a  good  bargain. 
Fagan  v.  Newson,  1  Dev.  (N.  C.)  L.  20.  And  estimates  of 
probable  sales  furnish  no  proper  criterion  for  fixing  daraa 
ges.  Washburn  v.  Hubbard,  6  Lans.  11  ;  and  see  Olmstead, 
v.  Burke,  25  111.  86 ;  French  v.  Ramage,  2  Neb.  254.  And 
damages  recoverable  in  an  action  cannot  include  an  allow- 
ance to  the  plaintiff,  for  loss  of  time  in  bringing  it.  Black- 
well  v.  Acton,  38  Ind.  425.  Loss  of  profits  or  custom,  by 
reason  of  alleged  defective  performance  of  a  contract  to  dress 
mill-stones,  is  not  recoverable  by  the  injured  party,  as  conse- 
quential damages,  without  an  express  stipulation  to  that  effect. 
Fleming  v.  Beck,  48  Penn.  St.  309  ;  see  also  Rogers  v.  Bemus, 
69  id.  432.     And  the  fact  that,  owing  to  the  failure  of  one  party 
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to  a  contract  to  complete  the  building  of  a  highway  within  the 
time  stipulated,  the  other  was  obliged  to  make  a  deduction  in 
the  rental  of  a  house  on  the  line  of  the  road,  was  held  to  be  too 
conjectural  and  remote  an  item  for  damages.  Smith  v.  Smith.  45 
Vt.  483.  And  where,  by  reason  of  the  negligence  of  the  lessors, 
an  opera  house  was  not  completed  in  season,  whereby  one  of  the 
singers  took  cold  and  the  lessee  lost  the  anticipated  receipts  of 
the  performance,  it  was  held  that  the  sickness  of  the  performer 
was  too  remote  to  be  the  subject  of  damages.  Academy  of 
Music  v.  Hackett,  2  Hilt.  (N.  Y.)  217. 

By  the  terms  of  a  contract  between  A  and  a  manufacturing 
company,  the  former  was  to  furnish  raw  material  to  the  company 
and  to  receive  all  the  goods  manufactured  therefrom.  B  unlaw- 
fully interfered  with  the  machinery  of  the  company,  and  there- 
by prevented  them  from  manufacturing  and  delivering  to  C  as 
large  a  quantity  of  goods  as  the  latter  would  otherwise  have 
received.  Upon  this  state  of  facts,  it  was  held  that  the  damage 
resulting  to  C  from  the  unlawful  act  of  B  was  too  remote  and 
indirect  to  enable  the  former  to  maintain  an  action  on  the  case 
against  the  latter.     Dale  v.  Grant,  34  N.  J.  (Law)  142. 

§  6.  Compensatory  damages.  We  have  already  seen,  ante,  431, 
§  1,  that  the  theory  of  the  law  in  regard  to  damages  proceeds  upon 
the  principle  that  compensation  for  the  actual  loss  sustained  is 
the  object  sought.  In  such  cases  as  arise  from  the  non-perform- 
ance of  contracts,  or  from  injuries  to  property,  in  which  there  is 
no  element  of  fraud,  willful  negligence  or  malice,  the  compensa- 
tion recovered  in  damages  consists  solely  of  the  direct  pecuniary 
loss.  Hodgson  v.  Millward,  3  Grant's  (Penn.)  Cas.  406 ;  Gaetz 
v.  Ambs,  27  Mo.  28  ;  Floyd  v.  Hamilton,  33  Ala.  235  ;  Cole  v. 
Tucker,  6  Tex.  266 ;  Franz  v.  Hilterbrand,  45  Mo.  121.  But  in 
actions  for  injuries  to  the  person  or  character,  it  is  not  possible, 
in  the  nature  of  things,  to  ascertain  or  measure  the  extent  of  the 
injury  by  any  absolute  pecuniary  standard.  Nevertheless,  all 
that  the  law  can  do  is  to  compel  the  party  who  did  the  injury 
to  make  a  pecuniary  satisfaction,  and  in  ascertaining  what  it 
shall  be,  all  the  circumstances  under  which  the  injury  occurred 
are  to  be  taken  into  account,  weighed  and  considered.  Etch- 
berry  v.  Lemelle,  2  Hilt.  (N.  Y.)  40.  Pain  and  suffering,  bodily 
and  mentally,  loss  of  time,  or  of  money,  or  of  labor,  and  the 
numerous  mischiefs  which  ensue  from  a  loss  of  reputation,  are 
to  be  considered.  Beardsley  v.  Swan,  4  McLean,  333;  Penn. 
and  Ohio  Canal  Co.  v.  Graham,  63  Penn.  St.  290 ;  S.  C.,  3  Am.  Rep 
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549;  Morse  v.  Auburn,  etc.,  R.  R.  Co.,  10  Barb.  621:  Nones  v. 
Northouse,  46  Vt.  587;  Hamilton  v.  Third  Avenue  R.  R.  Co.,  53 
X.  Y.  (8  Sick.)  25  ;  Craker  v.  Chicago,  etc.,  Railway  Co.,  36  Wis. 
657,  678 ;  S.  C,  17  Am.  Rep.  504 ;  Prentiss  v.  Shaw,  56  Me.  427. 
In  an  action  for  a  negligent  injury  to  the  person,  the  jury,  in 
estimating  damages,  cannot  consider  the  "  character  of  the  plain- 
tiff nor  his  pain  of  mind,  aside  and  distinct  from  his  bodily  suf- 
fering." Johnson  v.  Wells,  6  Nev.  224  ;  S.  C,  3  Am.  Rep.  245. 
But  in  some  cases  it  is  held  that  mere  mental  suffering  is  to  be 
disregarded,  unless  the  defendant  was  influenced  by  malicious 
motives  in  the  act  complained  of.  Wilson  v.  Young,  31  Wis. 
574 ;  Blake  v  Midland  Railway  Co.,  18  Q.  B.  93  ;  S.  C,  10  Eng 
Law  and  Eq.  437  ;  Flemington  v.  Smithers,  2  Car.  &  P.  292 ;  but 
see  Smith  v.  Overby,  30  Gra.  241 ;  Cooper  v.  Mullins,  30  id.  146  ; 
Fairchild  v.  Cat.  Stage  Co.,  13  Cal.  599  ;  Bannon  v.  Baltimore, 
etc.,  R.  R.  Co.,  24  Md.  108.  It  has  also  been  held  that  a  claim 
for  mental  suffering  is  confined  to  the  person  injured,  and  that 
where  a  father  sues  for  damages  resulting  from  an  injury  to  his 
child,  he  can  only  recover  compensatory  damages,  to  be  mea- 
sured by  the  loss  of  the  child's  services  and  his  expenses  in  nurs- 
ing and  curing  him,  and  that  he  cannot  recover  for  his  lacerated 
feelings  or  his  disappointed  hopes.  Penn.  R.  R.  Co.  v.  Kelly, 
31  Penn.  St.  372 ;  Caldwell  v.  Brown,  53  id.  453  ;  Covington 
Street  Railway  Co.  v.  Packer,  9  Bush  (Ky.),  455 ;  S.  C,  15  Am. 
Rep.  725.  So  it  has  been  held  that  a  husband  could  not  main- 
tain an  action  in  his  own  right  for  mental  suffering  caused  by 
injury  to  his  wife.  Hyatt  v.  Adams,  16  Mich.  180  ;  and  see 
Hooper  v.  Haskell,  56  Me.  251 ;  Long  v.  Morrison,  14  Ind.  575. 
But  where  the  action  was  by  the  husband  for  the  seduction  of  his 
wife,  it  was  held,  that  although  he  failed  in  proof  of  loss  of  ser- 
vice, he  could  recover  for  his  mental  anguish.  Tundt  v.  Hart- 
runft,  41  111.  10. 

And  in  actions  for  personal  torts,  the  "compensatory  dam- 
ages," which  may  be  recovered  of  the  principal  for  the  agent's 
act,  include  not  merely  the  plaintiff's  pecuniary  loss  but  also 
compensation  for  mental  suffering.  CraJcer  v.  Chicago,  etc., 
Railway  Co.,  36  Wis.  657  ;  S.  C,  17  Am.  Rep.  504  ;  and  see 
Hamilton  v.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  (8  Sick.)  25  ;  Town- 
send  v.  New  York  Cent,  etc.,  R.  R.  Co.,  56  N.  Y.  (11  Sick.)  295  ; 
Weed  v.  The  Panama  R.  R.  Co.,  17  N.  Y.  (3  Smith)  362.  And 
in  awarding  compensatory  damages  in  such  cases,  it  is  held  that 
no  distinction  is  to  be  made  between  other  forms  of  mental  suf- 
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fering  and  that  which  consists  in  "  a  sense  of  wrong  and  insult" 
arising  from  an  act  really  or  apparently  "  dictated  by  a  spirit  of 
willful  injustice  or  by  a  deliberate  intention  to  vex.  degrade  or 
insult."  Craker  v.  Chicago,  etc.,  Railway  Co.,  36  Wis.  658  ;  S. 
C,  17  Am.  Rep.  504  ;  overruling,  on  this  point,  Wilson  v.  Young, 
31  Wis.  574. 

A  sheriff  or  constable  who  is  not  guilty  of  gross  and  willful 
neglect  in  not  serving  process,  but  acts  in  good  faith,  though 
erroneously,  is  only  liable  for  the  actual  damage  which  the 
plaintiff  sustains  by  reason  of  his  neglect  of  duty.  Blodgett  v. 
Brattleboro,  30  Vt.  579  ;  and  see  Phelps  v.  Owens,  11  Cal.  22. 
So,  where  the  action  against  the  sheriff  is  for  an  escape,  and  not 
against  him  as  bail,  the  measure  of  damages  is  the  actual  loss  or 
injury  sustained  by  the  plaintiff.  Daguerre  v.  Orser,  15  Abb.  (N. 
Y.)  113.  And  generally,  when  the  process  of  the  court  is  used  in 
good  faith,  damages  should  not  be  allowed  beyond  the  actual 
amount  sustained  by  the  party  against  whom  it  is  used.  Beve- 
ridge  v.  Welch,  7  Wis.  465  ;  Carter  v.  Tufts,  15  La.  Ann.  16. 

And  a  court  of  equity,  in  assessing  damages  resulting  from  a 
wrongful  taking  and  detention  of  property,  will  give  neither 
vindictive  nor  speculative  damages,  but  compensation  only  for 
the  actual  loss  and  injury.  Sanders  v.  Anderson,  10  Rich,  ^S. 
C.)  Eq.  232. 

In  an  action  against  a  city  for  injuries  caused  by  a  defect  in  a 
sidewalk,  the  damages  ought  not  to  be  vindictive  or  punitive, 
but  only  compensatory.  Chicago  v.  Langlass,  52  111.  256  ;  S. 
C.,  4  Am.  Rep.  603 ;  see  also  Woodman  v.  Nottingham,  49  N. 
H.  387  ;  S.  C,  6  Am.  Rep.  526.  In  an  action  against  a  city,  for 
an  injury  sustained  by  reason  of  defective  streets,  the  plaintifl 
may  recover  prospective  as  well  as  past  damages  if  the  injury 
is  of  a  permanent  nature.  Weisenberg  v.  Appleton,  26  Wis.  56 ; 
S.  C,  7  Am.  Rep.  39. 

§  7.  Punitive,  vindictive,  or  exemplary  damages.  Punitive, 
vindictive,  and  exemplary  damages  are,  in  legal  contemplation, 
synonymous  terms.  Chiles  v.  Drake,  2  Mete.  (Ky.)  146.  And 
exemplary  damages  would  seem  to  mean,  in  the  ordinary  and 
proper  sense  of  the  words,  such  damages  as  would  be  a  good 
round  compensation,  and  an  adequate  recompense  for  the  injury 
sustained,  and  such  as  might  serve  for  a  wholesome  example  tc 
ethers  in  like  cases.     Freidenheit  v.  Edmundson,  36  Mo.  226. 

The  right  of  the  jury  to  award  exemplary  damages  for  injuries 
wantonly,  recklessly,  or  maliciously  inflicted,  is  said  to  be  as  old 
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as  the  right  of  trial  by  jury  itself;  and  is  not,  as  many  seem  to 
suppose,  an  innovation  upon  the  rules  of  the  common  law.  In 
England,  as  early  as  1763,  it  was  declared  that  the  jury  had  done 
right  in  giving  exemplary  damages.  Huckle  v.  Money,  2  Wils. 
205.  And  the  English  cases  are  now  numerous  in  which  it  is 
held  that  such  damages  may  be  given  by  the  jury.  See  Merest 
v.  Harvey,  5  Taunt.  442  ;  Brewer  v.  Dew,  11  M.  &  W.  625  ;  Doe 
v.  Filliter,  13  id.  47 ;  Thomas  v.  Harris,  3  H.  &  N.  961  ; 
Mmblem  v.  Meyers,  6  id.  54.  In  this  country,  the  right  to  give 
punitive  or  exemplary  damages  has  been  the  subject  of  much 
discussion.  In  opposition  to  the  right,  see  3  Am.  Jur.  287  ;  2 
Greenl.  Ev.,  §  253,  note ;  9  Bost.  Law  Rep.  529  ;  and  in  its  favor, 
see  10  id.  49  ;  Sedgwick  on  Dam.  39  et  seq.  Notwithstanding 
formidable  opposition,  the  doctrine  of  exemplary  damages  tri- 
umphed, and  the  right  of  the  jury  to  give  such  damages  in  a 
proper  case  must  be  regarded  as  now  too  firmty  established  in 
most  of  the  States  to  be  shaken  by  any  thing  short  of  legislative 
enactments.  See,  generally,  Tillotson  v.  Gheetham,  3  Johns.  56, 
64 ;  Pike  v.  Dilling,  48  Me.  539  ;  Nye  v.  Merriam,  35  Vt.  538 ; 
Barnett  v.  Heed,  51  Penn.  St.  190 ;  McKnight  v.  Ratcliffe,  44 
id.  168;  Donnelly  v.  Harris,  41  HI.  126;  Kounts  v.  Brownz,  16 
B.  Monr.  (Ky.)  577 ;  Shaw  v.  Brown,  41  Tex.  446  ;  Stell  v.  Pas- 
chal, id.  640  ;  Callahan  v.  Carparata,  39  Mo.  156  ;  Picket  v. 
Crook,  20  Wis.  358 ;  Hamilton  v.  Third  Am.  R.  R.  Co.,  53  N. 
T.  (8  Sick.)  25.  So,  in  a  case  in  the  supreme  court  of  the  United 
States,  it  is  said  to  be  a  well-established  principle  of  the  common 
law,  that  in  actions  of  trespass,  and  all  actions  upon  the  case  for 
torts,  a  jury  may  inflict  what  are  called  exemplary,  punitive  or 
vindictive  damages  upon  a  defendant,  having  in  view  the  enorm- 
ity of  his  offense  rather  than  the  measure  of  compensation  to 
the  plaintiff.  Day  v.  Woodworth,  13  How.  (U.  S.)  363 ;  and  see 
Conard  v.  Pacific  Ins.  Co.,  6  Pet.  262;  Stimson  v.  The  Pail- 
roads,  1  Wall.  Jr.  164 ;  Boston  Manuf.  Co.  v.  Fiske,  2  Mason, 
120.  And  a  corporation  may  be  sujected  to  exemplary  or  puni- 
tive damages  for  tortious  acts  of  its  agents  or  servants,  done 
within  the  scope  of  their  employment,  in  all  cases  where  natural 
persons  acting  for  themselves,  if  guilty  of  like  tortious  acts, 
would  be  liable  to  such  damages.  Goddard  v.  Grand  Trunk 
Railway,  57  Me.  202 ;  S.  C,  2  Am.  Rep.  39  ;  Palmer  v.  Railroad, 
3  S.  C.  580 ;  S.  C,  16  Am.  Rep.  750  ;  Pittsburg,  etc.,  R.  R.  Co. 
v.  Slusser,  19  Ohio  St.  157  ;  Atlantic,  etc.,  Railway  Co.  v.  Dunn, 
id.  162;  S.  C,   2  Am.  Rep.  382;  Railroad  v.  Blocher,   27  Md. 
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277 ;  Railroad  v.  Hurst,  36  Miss.  660  ;  New  Orleans,  etc.,  R.  R. 
Co.  v.  Bailey,  40  id.  395 ;  see  Oraker  v.  Chicago,  etc.,  Railway 
Co..  36  Wis.  657  ;  S.  C,  19  Am.  Rep.  504  ;  TownsendY.  New  York 
Cent,  etc.,  R.  R.  Co.,  56  N.  Y.  (11  Sick.)  295. 

Although  a  master  is  liable  to  pay  compensatory  damages  for 
the  negligent  acts  of  his  servant,  when  done  in  the  ordinary 
course  of  his  employment,  he  is  not  liable  for  punitive  or  exem- 
plary damages  for  such  acts,  unless  he  himself  is  chargeable 
with  gross  misconduct,  such  as  ratifying  the  act  of  the  servant, 
or  retaining  him  in  his  service  with  a  knowledge  that  he  is  in- 
competent or  unfit  to  be  so  retained  and  employed.  Cleghorn 
v.  New  York  Central  R.  R.  Co.,  5Q  N.  Y.  (11  Sick.)  44  ;  Craker 
v.  Chicago,  etc.,  R.  R.  Co.,  36  Wis.  657 ;  S.  C,  17  Am.  Rep.  505. 

But  malice  is  the  usual  requisite  for  exemplary  damages. 
Schindelv.  Schindel,  12  Md.  108;  Moore  v.  Grose,  43  Ind.  30; 
St 'dwell  v.  Barnett,  60  111.  219.  And  where  one  omits  a  duty 
unintentionally,  and  has  not  acted  willfully  or  oppressively, 
punitive  or  exemplary  damages  should  not  be  allowed.  Tripp 
v.  Grmner,  60  111.  474. 

Where  the  conductor  of  a  street  railroad  car,  ignorant  of  the 
fact  that  a  passenger  has  paid  his  full  fare  upon  another  car, 
from  which  he  has  been  transferred  by  order  of  the  latter  to  his 
car,  ejects  him  for  refusing  to  pay  an  additional  fare,  with  full 
belief  that  he  is  doing  his  duty,  and  using  no  more  force  than 
is  necessary,  this  does  not  furnish  grounds  for  exemplary  dam- 
ages. Hamilton  v.  Third  Ave.  R.  R.  Co.,  53  N.  Y.  (8  Sick.)  25. 
The  doctrine  is,  that  if  the  party  who  did  the  act  contemplated  or 
intended  to  injure,  or  if  he  knowingly,  wantonly  and  recklessly 
persisted  in  doing  acts  fraught  with  great  danger  or  probability 
of  injury,  and  which  ultimately  produced  it,  then,  as  a  punish- 
ment and  to  deter  him  from  such  conduct  in  future,  and  as  a 
benefit  and  example  to  the  community,  he  should  be  compelled 
to  pay  a  greater  sum,  as  the  pecuniary  equivalent  or  satisfaction, 
than  one  who  is  liable,  having  caused  an  injury,  but  who  had  no 
design  or  intention  to  injure.  Etchberry  v.  Letrielle,  2  Hilt.  (N. 
Y.)40  ;  Wallace  v.  Mayor,  etc.,  of  New  York,  id.  440  ;  S.  C,  18 
How.  169;  9  Abb.  40;  Philadelphia,  etc.,  R.  R.  Co.  v.  Quigley, 
21  How.  202 ;  Rogers  v.  Ferguson,  36  Tex.  544 ;  New  Orleans, 
etc.,  R.  R.  Co.v.  Statham,  42  Miss.  607. 

An  omission  by  a  carrier  of  passengers  to  employ  the  usual 
means  of  protection  to  his  passengers,  either  as  to  the  construc- 
tion or  the  management  of  the  machinery  used  for  that  purpose, 
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which  results  in  an  injury  to  a  passenger,  will  subject  him  to  a 
liability  for  exemplary  damages.  Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  IS".  Y.  (2  Sick.)  282.  Compensation  is  the 
measure  of  redress  for  the  legal  wrong ;  but  for  the  moral 
wrong,  the  recklessness  of  the  act,  the  personal  malice  with 
which  it  is  done,  the  violence  and  outrage  attending  it,  reason- 
able exemplary  damages  will  be  allowed.  Hodgson  v.  Mill- 
ward,  3  Grant  (Penn.),  406  ;  Taylor  v.  Grand  Trunk  Railway 
Co.,  48  N.  H.  304  ;  S.  C,  2  Am.  Rep.  229.  And  it  has  been 
held  that  such  damages  may  be  given  in  a  civil  action  for  a  tort, 
although  the  wrongful  act  may  be  punishable  in  a  criminal 
prosecution  ( Wilson  v.  Middleton,  2  Cal.  54  ;  Cole  v.  Tucker,  6 
Tex.  266) ;  or  notwithstanding  the  defendant  has  been  convicted 
and  fined  in  a  criminal  prosecution  for  the  same  offense.  Rob- 
erts v.  Mason,  10  Ohio  St.  277  ;  Cook  v.  Ellis,  6  Hill  (N.  Y.),  466  ; 
Hoadley  v.  Watson,  45  Vt.  289  ;  Corwin  v.  Walton,  18  Mo.  71 ; 
Jefferson  v.  Adams,  4  Harr.  (Del.)  321 ;  but  see  contra,  Austin 
v.  Wilson,  4  Cnsh.  273  ;  Humphries  v.  Johnson,  20  Ind.  190 ; 
Ormsby  v.  Johnson,  1  B.  Monr.  (Ky.)  80  ;  Cherry  v.  McCall,  23 
Ga.  193 ;  Fay  v.  Parker,  53  N.  H.  342  ;  S.  C,  16  Am.  Rep.  27C, 
The  following  cases,  in  some  of  which  exemplary  damages 
were  allowed,  and  in  others  refused,  will  serve  to  illustrate  the 
application  of  the  foregoing  rules.  Thus,  they  have  been  allowed 
for  a  willful  assault  and  battery  (Birchard  v.  Booth,  4  Wis.  67  ; 
Reeder  v.  Purdy,  48  111.  261;  Foote  v.  Nichols,  28  id.  486; 
Dalton  v.  Beers,  38  Conn.  529  ;  Edwards  v.  Leaoitt,  43  Vt.  126); 
for  wantonly  maiming  and  disfiguring  the  plaintiff  (Pike  v. 
Dilling,  48  Me.  539) ;  for  injuries  caused  by  the  gross  negligence 
of  the  defendant  (Taylor  v.  Grand  Trunk  Railway  Co.,  48  N. 
H.  304  ;  S.  C,  2  Am.  Rep.  229  ;  Kountz  v.  Brown,  16  B.  Monr. 
[Ky.]  577 ;  Cochran  v.  Miller,  13  Iowa,  128) ;  for  obstructing  a 
public  way  (Jefcoat  v.  Knotts,  11  Rich.  [S.  C]  L.  649  ;  Windham 
v.  Rhame,  id.  283)  ;  for  wantonly,  as  well  as  carelessly  and  negli- 
gently driving  a  stage  coach  against  a  wagon  in  a  public  high- 
way (Hades  v.  Knowles,  114  Mass.  518;  S.  C,  19  Am.  Rep.  383); 
for  cutting  down  a  tree  in  the  highway  without  authority  and 
maliciously  ( Winter  v.  Peterson,  24  N.  J.  [Law]  524) ;  for 
the  wrongful  taking  on  execution  of  exempt  property,  where 
this  is  done  with  knowledge  at  the  time  of  the  exemption 
(Lyndv.  Picket,  7  Minn.  184);  for  injuries  sustained  in  a  col- 
lision upon  a  railroad  (Cooper  v.  Mullins,  30  Ga.  146)  ;  f'cr 
malicious  abuse  of  process  (Barnett  v.  Reed,  51  Penn.  St.  190) ; 
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and  in  actions  for  injuries  to  personal  property,  whether  tres- 
pass or  case,  exemplary  damages  may  be  given.  Tlllotson 
Cheetham,  3  Johns.  56;  Merrill  v.  Manuf.  Co.,  10  Conn. 
384.  So,  damages  for  seduction  need  not  be  measured  by 
the  services  rendered,  but  may  be  exemplary.  Stevenson  v. 
Belknap,  6  Iowa,  97  ;  Lipe  v.  Eisenlerd,  32  N.  Y.  (5  Tiff.)  229  ; 
Ball  v.  Bruce,  21  111.  161.  So,  in  cases  of  fraud,  the  jury  may 
give  exemplary  damages  {Oliver  v.  Chapman,  15  Tex.  400) ;  and 
in  an  action  for  malicious  prosecution,  the  plaintiff  is  entitled  to 
recover  such  damages  as  the  jury  shall  believe  from  the  evidence 
that  he  suffered  from  his  arrest  and  imprisonment,  and  the  jury 
may  add  such  further  sum,  by  way  of  "  smart  money,"  as  will 
sufficiently  punish  the  defendant  for  the  wrong  and  injury  done 
to  the  plaintiff.  Callahan  v.  Caffarata,  39  Mo.  136.  And 
where  one  sought  occasion,  under  color  of  process,  to  wreak  his 
vengeance  on  an  individual  and  his  family,  by  harassing  and 
insulting  them,  the  jury  were  properly  instructed  that  they 
might  give  vindictive  damages.  Louder  v.  Hinson,  4  Jones'  (N. 
C.)  L.  369.  And  in  an  action  of  trespass,  where  the  evidence 
disclosed  that  the  defendants,  in  the  night  time,  had  thrown 
stones  and  eggs  through  the  plaintiff's  windows,  and  that  her 
family  consisted  of  herself,  her  four  daughters  and  young  son, 
it  was  held  proper  to  instruct  the  jury  to  award  such  exemplary 
damages  as  they  deemed  proportioned  to  the  alleged  insult,  etc., 
on  a  consideration  of  all  the  circumstances.  Ellsworth  v.  Potter, 
41  Yt.  685.  So  where  the  court  below  charged  the  jury  that,  if 
they  believed  the  defendant  entered  into  a  marriage  contract 
with  the  plaintiff  for  the  purpose  of  seducing  her,  they  should 
give  exemplary  and  substantial  damages,  it  was  held  that  the 
charge  was  unobjectionable.  Goodall  v.  Tliurman,  1  Head 
(Tenn.),  209. 

In  a  suit  for  damages  by  a  vendee  of  cattle,  for  the  vendor's 
false  and  fraudulent  representation  that  they  were  gentle,  it  was 
held  that  exemplary  damages  might  be  assessed.  Millison  v. 
Hoch,  17  Ind.  227.  And  a  physician  who,  in  what  was  called  a 
frolic,  put  in  the  plaintiff' s  glass  of  wine  a  portion  of  cantharides, 
from  the  effect  of  which  he  was  not  free  for  months,  was  held 
liable  to  pay  very  heavy  exemplary  damages.  Oenay  v.  Norris, 
I  Bay  (S.  C),  6.  And  where  A  advised  and  incited  a  party  of 
rebel  soldiers  to  camp  on  B's  farm,  and  to  consume  and  destroy 
his  provisions  and  carry  off  his  property,  he  was  held  liable  to 
B  for  the  value  of  property  so  destroyed  and  carried  off,  and 
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also  for    "smart  money"    by  way   of  damages.      Bi^nson  v. 
Green,  2  Duv.  (Ky.)  234. 

Exemplary  damages  may  be  recovered  in  actions  of  trespass 
quare  clausum  /regit,  when  there  are  such  circumstances  of 
aggravation,  of  insult  or  of  malice  as  would  warrant  such  re- 
covery in  any  other  form  of  action.  Sears  v.  Lyons,  2  Stark. 
317 ;  Merest  v.  Harvey,  5  Taunt.  442  ;  Perkins  v.  Towle,  43  N. 
H.  220 ;  and  see  Kobb  v.  Bankhead,  18  Tex.  228.  And,  gener- 
ally, the  weight  of  authority  in  the  American  courts  is  in  favor 
of  allowing  exemplary  or  punitory  damages  in  actions  ex  delicto, 
whenever  the  facts  of  the  case  call  for  them.  Mc  Williams  v. 
Bragg,  3  Wis.  424 ;  and  see  Ooddard  v.  Grand  Trunk  Railway, 
57  Me.  202 ;  S.  C,  2  Am.  Rep.  39  ;  Malone  v.  Murphy,  2  Kans. 
250. 

Thus,  it  is  held  that  such  damages  may  be  allowed,  not  only 
in  vindictive  actions  so  called,  such  as  assault  and  battery,  false 
imprisonment,  defamation  and  the  like,  but  also  in  actions  based 
upon  negligence.  And  the  omission  by  a  carrier  of  passengers, 
either  in  the  construction  or  management  of  its  machinery  of 
the  usual  and  ordinary  means  of  protection,  which  omission  is 
the  cause  of  an  accident,  would  evince  that  recklessness  of  the 
lives  and  safety  of  passengers  which  would  justify  exemplary 
damages.  Caldwell  v.  N.  J.  Steamboat  Co.,  56  Barb.  425 ;  S.  C. 
affirmed,  47  N.  Y.  (2  Sick.)  282. 

But  where  an  action  for  a  tort  survives  against  the  representa- 
tive of  the  deceased  tort-feasor,  vindictive  damages  should  never 
be  allowed  against  such  representative,  no  matter  how  aggra- 
vated the  trespass.  Rippey  v.  Miller,  11  Ired.  (N.  C.)  L.  247. 
And  it  is  held  that  vindictive  or  exemplary  damages  should  not 
be  awarded  in  an  action  for  the  illegal  seizure  and  asportation 
of  the  plaintiff's  goods  when  there  is  no  evidence  of  wanton  or 
malicious  wrong  on  the  part  of  the  defendant.  Engle  v.  Jones, 
51  Mo.  316 ;  Wanamaker  v.  Bowes,  36  Md.  42  ;  and  see  Hyatt  v. 
Adams,  16  Mich.  180;  Snow  v.  Grace,  25  Ark.  570.  And  the 
expenses  of  the  plaintiff  for  counsel  fees  and  other  trouble  in 
the  suit,  not  taxable  costs,  are  held  not  to  be  a  proper  element 
of  exemplary  damages.  Earl  v.  Tapper,  45  Vt.  275:  but  see 
Welch  v.  Durand,  36  Conn.  182. 

Where  a  colored  woman  was  forcibty  ejected  from  a  street  car 
by  the  conductor,  and  the  court  below  awarded  her  $750  for 
damages,  it  was  held,  in  the  absence  of  evidence  of  malice  on 
the  part  of   the   conductor,  that  the   damages  were  excessive. 
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Turner  v.  North  Beach,  etc.,  R.  R.  Co.,  34  Cal.  594.  So,  in  an 
action  for  damages  caused  by  a  collision  whereby  the  plaintiff 
lost  his  foot  and  his  horse  and  truck,  but  the  injury  was  not 
willful,  it  was  held  that  compensation  was  all  the  plaintiff  could 
claim,  and  that  there  was  no  room  for  vindictive  damages. 
Eeil  v.  Olanding,  42  Penn.  St.  493.  So,  execution  having  issued 
on  a  void  judgment,  the  party  in  whose  favor  it  issued,  not  sus- 
pecting its  invalidity  and  acting  under  advice  of  counsel,  caused 
a  seizure  of  property  to  be  made  under  it  in  the  ordinary  man- 
ner ;  and  it  was  held  that,  in  the  absence  of  any  apparent 
malice,  a  refusal  to  allow  exemplary  damages  was  proper. 
Selden  v.  Cashman,  20  Cal.  56.  And  if  an  attachment  is  not 
vexatious  as  against  the  defendant  himself,  the  fact  that  the 
attaching  creditor  was  actuated  by  malice  against  a  third  person, 
not  a  party  to  the  process,  is  no  ground  for  the  recovery  of  vin- 
dictive damages  in  an  action  on  the  attachment  bond.  Wood  v. 
Barker,  37  Ala.  60;  see  Snow  v.  Grace,  25  Ark.  570.  And  where 
one  disobeyed  an  injunction  order,  acting  bona  fide  under  advice 
of  counsel,  it  was  held  that  the  contempt  of  which  he  was 
guilty  was  not  willful,  and  that  punitive  damages  ought  not  to 
be  awarded.  57  Barb.  449  ;  S.  C,  3  Lans.  178  ;  S.  C.  affirmed,  45 
N.  Y.  (6  Hand)  637. 

In  a  recent  case  in  New  Hampshire,  in  which  many  preceding 
decisions  are  carefully  reviewed,  it  is  held  that  damages  recover- 
able in  a  civil  action,  even  for  a  willful  tort,  such  as  assault 
and  battery,  must  be  founded  on  the  idea  of  compensation  for 
the  injury.  The  jury  may  allow  for  injury  to  the  feelings  as 
well  as  to  the  person  ;  but  to  go  beyond  all  elements  of  injury 
to  the  plaintiff,  and  give  what  are  literally  punitive  damages, 
that  is,  a  fine  awarded  by  way  of  punishment,  and  for  the  pro- 
tection of  the  public,  is  not  allowable.  Fay  v.  Parker,  53  N. 
H.  342  ;  S.  C,  16  Am.  Rep.  270;  see  also  Smith  v.  Pittsburgh, 
etc.,  R.  R.  Co.,  23  Ohio  St.  10  ;  Lucas  v.  Flinn,  35  Iowa,  9. 

§  8.  Double  or  treble  damages.  Provision  is  made  by  statute 
in  some  cases  for  the  recovery  of  double  or  treble  damages.  And 
where  such  provision  is  made,  the  jury  are  to  find  such  damages 
as  they  think  proper,  and  the  court  enhances  them  in  the  judg- 
ment. Wilkes  v.  Middleton,  1  VViis.  126 ;  Brewster  v.  Link,  28 
Mo.  147  ;  Lobdell  v.  New  Bedford,  1  Mass.  153  ;  Swift  v.  Apple- 
bone,  23  Mich.  252.  In  such  cases  the  damages  are  actually 
doubled  or  trebled,  and  not  assessed,  like  double  or  treble 
costs.  lb. 
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Where  penal  damages  are  given  by  statute  to  the  party  injured, 
and  he  has  a  remedy  at  common  law,  if  he  would  claim  the 
statute  damages,  he  should  do  so  by  a  reference  to  the  statute. 
Palmer  v.  York  Bank,  18  Me.  166  ;  and  see  Morrison  v.  Gross, 
1  Browne  (Penn.),  1 ;  Benton  v.  Dale,  1  Cow.  160  ;  Hughes  v. 
Stevens,  36  Penn.  St.  320.  But  in  New  York  it  is  held  not  to  be 
necessary  for  the  complaint  in  an  action  of  waste  to  contain  a 
reference  to  the  statute  or  provision  for  treble  damages,  to  entitle 
the  plaintiff  to  such  damages.  Robinson  v.  Kinne,  1  N.  Y.  S. 
C.  (T.  &  C.)  60 ;  see  Rutherford  v.  Aiken,  3  id.  60.  And 
where,  in  the  complaint  in  an  action  of  trespass,  reference  is 
made  to  the  New  York  statute,  providing  for  the  recovery  of 
treble  damages,  such  reference  will  not  operate  to  destroy  or 
prevent  the  maintenance  of  the  action  for  a  trespass,  not  of  such 
a  character  as  to  authorize  the  assessment  of  treble  damages. 
If  not  entitled  to  treble  damages,  the  plaintiff  may  recover  single 
damages,  if  entitled  thereto,  by  the  evidence  given  upon  the 
trial.    Starkweather  v.  Quigley,  7  Hun  (N.  Y.),  26. 

§  9.  Damages  in  real  actions.  In  real  actions,  strictly  speak- 
ing, damages  were  not  given  at  common  law  ;  they  are  properly 
recoverable  only  in  personal  and  mixed  actions.  A  real  action 
is  brought  to  recover  the  land  alone,  and  damages  are  in  no 
degree  the  object  of  the  suit.  See  Steph.  Plead.  428 ;  1  Chit. 
Plead.  397,  et  sea. ;  Van  Alen  v.  Rogers,  1  Johns.  Cas.  281 ; 
Harvey  v.  Snow,  1  Yeates  (Penn.),  156.  But  by  a  statutory 
practice  adopted  in  most  of  the  American  States,  damages  may 
now  be  recovered,  in  connection  with,  the  property  itself,  which 
forms  the  principal  object  of  the  suit.  See  Walker  v.  Mitchell, 
18  B.  Monr.  (Ky.)  541 ;  Garner  v.  Jones,  34  Miss.  505  ;  Brooks  v. 
Wortman,  22  La.  Ann.  491  ;  Moss  v.  Shear,  25  Cal.  44  ;  and  see 
title  Ejectment. 


TITLE  II. 

OF  THE  GENERAL  RULES  OP  LAW  RELATING  TO  THE 
MEASURE  OF  DAMAGES. 

ARTICLE  I. 

IN   ACTIONS   FOR  THE   BREACH    OF    A    CONTRACT. 

Section  1.  In  general.    The  general  rule  here  is,  that  the  party 
injured  by  a  breach  of  a  contract  is  entitled  to  recover  all  his 
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damages,  including  gains  prevented  as  well  as  losses  sustained, 
provided  they  are  certain,  and  such  as  might  naturally  be 
expected  to  follow  the  breach.  Griffin  v.  Colcer,  16  N.  Y.  (2 
Smith)  189.  This  rule  is  based  upon  reason  and  good  sense,  and 
is  in  strict  accordance  with  the  plainest  principles  of  justice.  It 
affirms  nothing  more  than  that,  where  a  party  sustains  a  loss  by 
reason  of  a  breach  of  a  contract,  he  shall,  so  far  as  money  can 
do  it,  be  placed  in  the  same  situation  with  respect  to  damages, 
as  if  the  contract  has  been  performed.  Robinson  v.  Barman, 
1  Exch.  855.  But  the  damages  must  be  proximate  and  certain, 
or  capable  of  certain  ascertainment,  and  not  remote,  speculative 
or  contingent.  It  is  presumed  that  the  parties  contemplate  the 
usual  and  natural  consequence  of  a  breach  when  the  contract  is 
made  ;  and  if  the  contract  is  made  with  reference  to  special  cir- 
cumstances, fixing  or  affecting  the  amount  of  damages,  such 
special  circumstances  are  regarded  as  within  the  contemplation 
of  the  parties,  and  damages  may  be  assessed  accordingly.  Hart- 
ley v.  Baxendale,  9  Exch.  341  ;  Paine  v.  Sherwood,  9  Minn.  315  ; 
Booth  v.  Spuyten  Duyml  Boiling  Mill  Co.,  60  N.  Y.  (15  Sick.) 
487 ;  Abbott  v.  GatcJi,  13  Md.  314  ;  Jones  v.  Van  Patten,  3  Ind. 
107, 112 ;  Morris  v.  Parham,  4  Phil.  (Penn.)  62 ;  Wolcott  v.  Mount, 
36  N.  J.  262  ;  S.  C,  13  Am.  Rep.  438. 

If  an  agreement  be  unconscionable,  the  court  will  render  such 
damages  as  may  appear  reasonable,  without  being  bound  by 
the  terms  of  the  contract.  Baxter  v.  Wales,  12  Mass.  365  ;  Cutler 
v.  Haw,  8  id.  257.  And  where  the  contract  might  be  performed 
in  several  ways,  damages  are  to  be  estimated  according  to  that 
mode  which  is  least  profitable  to  the  plaintiff  and  least  burden- 
some to  the  defendant.     Cockburn  v.  Alexander,  6  C.  B.  814. 

§  2.  For  breach  of  contract  to  pay  money.  In  cases  of  failure 
to  pay  money  which  is  due,  the  true  measure  of  damages  is  the 
amount  of  money  owing,  with  interest  at  the  legal  rate,  and  as  a 
general  rule,  more  than  this  cannot  be  allowed.  Vennum  v. 
Gregory,  21  Iowa,  326  ;  see  Guy  v.  Franklin,  5  Cal.  416  ;  Thayer 
v.  Hedges,  23  Ind.  141.  But  even  when  money  is  received  by  a 
party  who  applies  it  to  his  own  use,  or  otherwise  improperly 
detains  it,  he  should  pay  the  interest  upon  the  money  so  used 
or  detained.  Jefferson  City  Savings  Association  v.  Morrison, 
48  Mo.  273. 

Where  a  contract  for  the  payment  of  money  is  made  in  one 
country,  payable  in  the  currency  of  that  country,  upon  suit 
brought  in  another  country  to  recover  for  breach  of  the  contract, 


DAMAGES.  455 

the  plaintiff  ought  to  recover  such  a  sum  in  the  currency  of  the 
country  where  the  suit  is  brought  as  would  be  equivalent  to  the 
sum  to  which  he  would  be  entitled  in  the  country  where  the 
debt  is  payable  (see  Nickerson  v.  Soesman,  98  Mass.  364  ; 
Marbury  v.  Marbury,  26  Md.  8) ;  calculated  by  the  real  and 
not  the  nominal  par  of  exchange.  Hargrave  v.  Creighton,  1 
Woods  (C.  C.)>  489  ;  see  Guiteman  v.  Davis,  ,3  Daly  (N.  Y.), 
120. 

It  is  held  that  a  contract  which  stipulates  for  the  payment  of 
"$1,000  in  goods,"  and  nothing  further,  will  be  construed  to 
mean  goods  at  the  market  price.  Upon  failure  to  deliver  the 
goods,  the  amount  recoverable  would  be  $1,000  ;  because  that 
would  be  the  market  value  of  the  goods  contracted  for.  But  if 
the  parties  stipulate  for  a  different  mode  of  estimating  the  goods, 
the  amount  or  quantity  to  be  delivered  will  be  ascertained  by 
the  measure  thus  provided.  $1,000  in  goods  at  trade  prices 
would  call  for  such  quantity  of  goods  as,  estimated  by  that 
standard  of  value,  would  amount  to  $1,000.  Upon  breach,  the 
amount  recoverable  in  money  would  be  the  market  value  of  the 
quantity  of  goods  thus  called  for  by  the  contract.  That  would 
vary  from  the  gross  nominal  sum,  in  the  same  ratio  that  the 
market  prices  varied  from  trade  prices  at  the  time  of  breach. 
Meserve  v.  Ammidon,  109  Mass.  415 ;  and  see,  on  this  subject, 
Edgar  v.  Boies,  11  Serg.  &  R.  445 ;  Price  v.  Justrobe,  Harp. 
(S.  C.)  Ill ;  Clark  v.  Pinney,  7  Cow.  681 ;  Mattox  v.  Craig,  2 
Bibb  (Ky.),  584. 

The  value  of  bank  notes,  on  the  stipulated  day  of  payment,  is 
stated  to  be  the  measure  of  damages  on  a  suit  brought  for  their 
recovery.  Huston  v.  Noble,  4  J.  J.  Marsh  (Ky.)  130.  And 
where  notes  are  given  for  a  specified  sum,  payable  in  bank  notes 
or  other  choses  in  action,  the  measure  of  damages  has  been  held 
to  be  the  value  of  such  paper  at  the  time  the  notes  become  due. 
Hixon  v.  Rixon,  7  Humph.  (Tenn.)  33 ;  Smith  v.  Dunlap,  12 
111.  184;  Anderson  v.  Ewing,  3  Litt.  (Ky.)  245;  Gordon  v. 
Parker,  2  Sm.  &  M.  (Miss.)  485. 

In  an  action  upon  a  promissory  note,  given  by  the  principal 
to  indemnify  his  surety,  the  measure  of  damages  is  the  amount 
paid  by  the  surety  at  any  time  before  the  trial ;  and  unless  he 
has  made  such  payment,  he  can  recover  nominal  damages  only. 
Osgood  v.  Osgood,  39  N.  H.  209.  For  the  breach  of  an  agree- 
ment to  pay  cash  and  give  notes  payable  at  a  future  day  certain, 
with  interest,  in  consideration  of  a  sale  and  delivery  of  property, 
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the  measure  of  damages  is  the  contract  price  of  the  property 
sold.  Worthy  v.  Jones,  11  Gray,  168.  In  an  action  upon  a 
promissory  note,  payable  on  demand  in  specie,  the  plaintiff  can 
only  recover  judgment  for  the  amount  of  the  face  of  the  note  and 
interest  thereon,  although  he  offers  to  prove  that,  at  the  time 
when  payment  of  the  note  was  demanded,  specie  was  worth  a 
premium  above  par.  Wood  v.  Bullens,  6  Allen,  516.  The 
measure  of  damages  upon  a  contract  for  the  payment  of  a  sum 
of  money  in  confederate  currency  or  treasury  notes,  was  held  to 
be  the  value  of  the  property  sold,  in  lawful  money,  at  the  date 
of  the  sale  and  not  the  value  of  the  confederate  currency  at  the 
time  the  debt  becomes  due.  Wharton  v.  Cunningham,  46  Ala. 
690 ;  and  see  Darcye  v.  Shotwell,  49  Miss.  631 ;  but  see  Kirtlaitd 
v.  Moulton,  41  Ala.  548. 

In  no  event,  in  an  action  on  a  penal  bond,  can  damages  be 
assessed  or  judgment  rendered  for  a  greater  sum  than  the  penalty 
of  the  bond.  Simmons  v.  Garrett,  McCahon  (Kans.),  82  ;  and 
see  Moore  v.  Fenwick,  Gilm.  (Ya.)  214  ;  Carter  v.  Carter,  4  Day 
(Conn),  30 ;  Moss  v.  Wood,  R.  M.  Charlt.  (Ga.)  42.  In  an  action 
for  a  breach  of  the  condition  of  a  bond  for  the  conveyance  of 
land,  the  value  of  the  land  at  the  time  it  was  to  be  conveyed  is 
held  to  be  the  measure  of  damages.  JVewson  v.  Harris,  Dudley 
(Ga.),  180;  Hopkins  v.  Towell,  5  Yerg.  (Tenn.)  305  ;  Buckmaster 
v.  Grundy,  2  111.  310.  And  in  an  action  on  a  bond,  payable  in 
the  notes  of  a  particular  bank,  the  measure  of  damages  is  their 
value  at  the  time  of  the  breach,  and  not  their  value  at  any  sub- 
sequent period.  Lanier  v.  Trigg,  14  Miss.  641 ;  see  vol.  I,  title 
Bonds. 

§  3.  For  breach  of  contract  relative  to  services,  etc.  The 
remedy  which  a  servant  has  for  any  loss  or  injury  he  may  sus- 
tain by  his  wrongful  dismissal  before  the  expiration  of  the 
period  for  which  he  was  engaged,  is  a  general  action  for  damages. 
In  such  action  he  recovers  all  the  damages  he  suffers  by  the 
breach  of  the  contract,  or  that  may  ensue  to  him  in  consequence 
of  it,  and  any  amount  that  may  be  due  to  him  by  the  terms  of 
the  contract,  and  the  value  of  any  unrequited  service  he  may 
have  rendered  up  to  the  day  of  his  discharge.  Rochester  v.  Be 
La  Tour,  3  El.  &  Bl.  678  ;  Frost  v.  Knight,  L.  R.,  5  Exch.  322  ; 
S.  C,  L.  R.,  7  id.  Ill ;  Classman  v.  Lacaste,  28  Eng.  L.  &  Eq. 
130;  Smith  v.  TJiompson,  6  Man.  Gr.  &  Scott,  44;  Nearns  v. 
HarberU  25  Mo.  352  ;  Howard  v.  Daly,  61  N.  Y.  (16  Sick.)  302. 
This  is  his  approximate  remedy,  and  he  cannot  sue  upon  a 
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quantum  meruit  for  the  services  actually  rendered  and  also  have 
an  action  for  damages ;  because  by  bringing  the  first  action  he 
treats  the  contract  as  rescinded,  and  because  he  can  have  but 
one  action  where  the  claims  have  all  accrued  and  all  grow  out  of 
the  same  contract.  lb. ;  Moody  v.  Leverick,  4  Daly  (N.  Y.),  401 ; 
S.  C,  14  Abb.  N.  S.  145  ;  Lufkin  v.  Patterson,  38  Me.  282  ;  Good- 
man v.  Pocock,  15  Ad.  &  El.  (N.  S.)  576.  It  is  the  duty  of  a  dis- 
missed servant  not  to  remain  idle,  and  the  defendant  may  show, 
in  mitigation  of  damages,  that  the  plaintiff  might  have  procured 
employment.  Chamberlain  v.  Morgan,  68  Penn.  St.  168  ;  King 
v.  Steiren,  4A  id.  99  ;  Costigan  v.  Mohawk,  etc.,  R.  R.  Co.,  2 
Denio,  609  ;  and  see  on  this  point  Howard  v.  Duly,  61  N.  Y.  (16 
Sick.)  362,  371  ;  Polk  v.  Daly,  14  Abb.  N.  S.  (N.  Y.)  156  ;  S.  C, 
4  Daly,  411 ;  Armfield  v.  Nash,  31  Miss.  361 ;  Fowler  v.  Armour, 
24  Ala.  194  ;  Booge  v.  The  Pacific  Railroad,  33  Mo.  212  ;  Stein- 
berg v.  Gebhardt,  41  id.  520  ;  see  also  title  Master  and  Servant. 
Where,  in  an  action  for  labor  and  services,  the  complaint  seeks 
to  recover  on  a  Quantum  meruit,  and  upon  the  trial  the  only  evi- 
dence of  the  value  of  the  service  is  proof  of  an  agreement  on  the 
part  of  the  defendant  to  pay  a  specific  sum,  this  constitutes  the 
measure  of  damages.  Ludlow  v.  Dole,  62  N.  Y.  (17  Sick.) 
617. 

A  contractor  who  is  compelled  to  abandon  his  contract  by  the 
employer's  acts  or  omissions,  may  claim,  prove,  and  recover,  as 
part  of  his  damages,  such  profits  as,  according  to  the  usual 
course  of  things,  he  would  otherwise  have  realized  upon  the 
contract  (Flizabelhtown,  etc.,  R.  R.  Co.  v.  Pattinger,  10  Bush 
[Ky.],  185 ;  Philadelphia,  etc.,  R.  R.  Co.  v.  Howard,  13  How. 
[U.  S.]  307  ;  Fox  v.  Harding,  7  Cush.  516) ;  but  not  for  those 
which  he  would  have  realized  from  other  contracts  entered  into 
for  the  purpose  of  fulfilling  the  special  contract.  lb. ;  and  see 
Story  v.  New  York,  etc.,  R.  R.  Co.,  6  AT.  Y.  (2  Seld.)  85;  Devlin 
v.  Mayor,  etc.,  of  New  York,  50  How.  1  ;  Western  v.  Sharp,  14 
B.  Monr.  (Ky.)  177.  Where  the  plaintiff  was  prevented  by  the 
defendant  from  completing  machines  which  the  former  was  to 
build  for  the  latter,  the  rule  of  damages  was  held  to  be  the  value 
of  the  materials  and  labor,  after  deducting  the  value  of  th^ 
unfinished  machines.  Allen  v.  Thrall,  36  Vt.  711  ;  see  Hosmer 
v.  Wilson,  7  Mich.  294.  And  in  an  action  to  recover  damages 
for  the  breach  of  a  parol  contract,  by  which  the  defendant  en- 
gaged to  employ  the  plaintiff  to  cultivate  a  farm  upon  shares,  the 
proper  measure  of  damages  was  held  to  be,  the  profit  which  the 
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plaintiff  would  have  made  on  the  farm,  if  the  contract  had  not 
been  violated.    Hoy  v.  Greenoble,  34  Perm.  St.  9. 

In  an  action  for  the  breach  of  an  executory  contract  to  make 
and  put  up  certain  machinery,  the  plaintiff  is  entitled  to  recover 
any  expenses  which  he  has  actually  incurred  in  his  business  as 
a  consequence  of  the  failure  of  the  defendant  to  perform  his  con- 
tract, but  not  for  estimated  profits  upon  articles  to  be  manufac- 
tured by  means  of  such  machinery.  Freeman  v.  Clute,  8  Barb. 
424  ;  and  see  Cassidy  v.  Le  Feme,  57  Barb.  313  ;  S.  C.  affirmed, 
45  N.  Y.  (6  Hand)  562;  Devlin  v.  Mayor,  50  How.  (N.  Y.)  1. 
For  the  breach  of  a  contract  to  put  machinery  into  a  steamboat 
within  a  stipulated  time,  the  measure  of  damages  is  held  to  be 
the  ordinary  hire  of  such  a  boat  for  the  time  the  contractor  was 
in  default  {Brown  v  Foster,  51  Penn.  St.  165) ;  and  the  measure 
of  damages  for  defective  machinery  put  in  would  be  the  cost  of 
repairs,  or  replacement  of  it,  with  the  hire  of  the  boat  for  the 
time  necessary  to  such  repairs.  lb. 

In  an  action  for  the  agreed  price  for  building  a  steamboat, 
the  plaintiff  is  entitled  to  recover  the  full  amount,  without  any 
deduction  by  way  of  recoupment  of  damages  to  the  defendant 
in  consequence  of  damages  sustained  by  him  for  the  loss  of  trips, 
and  the  profits  resulting  therefrom,  occasioned  by  defects  in  the 
boat,  or  its  machinery.  Blanchard  v.  Ely,  21  Wend.  342.  But, 
in  such  a  case,  the  defendant  is  entitled  to  an  allowance  for 
moneys  necessarily  expended  by  him  in  supplying  defects  in  the 
vessel  or  its  machinery,  so  as  to  make  it  conform  to  the  plan 
specified  in  the  contract.  lb.;  see  Krom  v.  Levy,  48  N.  Y.  (3 
Sick.)  679. 

The  measure  of  damages  for  the  breach  of  a  contract  to  carry 
coal  is  held  to  be  the  expense  of  procuring  other  carriage,  and 
if  that  cannot  be  obtained,  then  the  consequent  loss  in  business 
by  the  deficient  supply  and  increased  cost  and  expenses  incurred 
on  account  of  the  expected  receipt  under  the  contract.  Collins 
v.  Baumgariner,  52  Penn.  St.  461. 

In  an  action  on  the  common  counts  for  work  accepted,  but 
which  was  not  done  according  to  the  contract,  the  measure  of 
damages  should  be  the  value  of  the  work,  with  a  right  in  the 
defendant  to  recoup  for  the  imperfect  performance.  Dermott  v. 
Jones,  23  How.  220 ;  see  Same  v.  Same,  2  Wall.  1 ;  Merron  v. 
Huntoon,  25  Vt.  9 ;  Marsh  v.  Richards,  29  Mo.  99 ;  Holmes  v. 
Stummel,  17  111.  455.  Where  a  special  contract  is  made  to  build 
a  house  for  A  on  his  land,  and  it  is  built,  but  not  according  tc 
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the  contract,  and  A  from  time  to  time  objects  to  parts  of  the 
work  and  materials,  not,  however,  ordering  the  builder  to  desist, 
but  acquiescing  in  his  proceeding  on  the  work,  and  finally  re- 
fusing to  accept  it  when  finished  ;  if  the  work  is  beneficial  to  A, 
he  is  liable  for  the  materials  and  labor,  not  on  the  contract,  but 
on  the  general  counts  in  assumpsit  {Hayward  v.  Leonard,  7 
Pick.  181);  and  the  measure  of  damages  is  the  contract  price, 
deducting  as  much  as  the  house  is  worth  less,  by  reason  of  the 
variations  from  the  contract.  lb. ;  and  see  Jewell  v.  Schroppel,  4 
Cow.  564;  Krom  v.  Levy,  6  N.  Y.  S.  C.  (T.  &  C.)  253 ;  S.  C,  4 
Hun,  79  ;  Dubois  v.  Bead,  1  Mill  (S.  C.)  Const.  472 ;  Crook- 
shank  v.  Mallory,  2  Greene  (Iowa),  257 ;  Morford  v.  Ambrose, 
3  J.  J.  Marsh.  (Ky.)  690  ;  see  vol.  1,  title  Assumpsit. 

For  a  badly  constructed  chimney,  built  under  a  contract,  the 
builder  was  held  liable  for  the  injury  caused  to  the  house  and 
furniture,  and  also  for  the  expense  of  a  new  and  proper  chimney. 
Somerby  v.  Tappan,  Wright  (Ohio),  570. 

But  in  an  action  against  a  railway  company  for  a  failure  to  prop- 
erly construct  certain  cowpits  according  to  contract,  the  plain- 
tiff was  held  entitled  to  recover  only  the  damages  resulting  from 
the  improper  construction  of  such  cowpits,  and  not  what  it 
would  cost  to  construct  them  properly  and  keep  them  in  repair. 
Indiana,  etc.,  R.  R.  Co.  v.  Moore,  23  Ind.  14.  And  the  idleness 
of  workmen,  delay  in  business  and  expenses  in  attempting  to 
procure  elsewhere  the  articles  contracted  for,  are  not  to  be  con- 
sidered in  estimating  damages  for  non-fulfillment.  Walker  v. 
Ellis,  1  Sneed  (Tenn.),  515. 

In  an  action  to  recover  the  price  of  labor  in  repairing  a  vessel, 
the  defendants  sought  to  recoup  the  amount  to  which  they 
claimed  to  have  been  prejudiced  by  delay  to  complete  the  repairs 
within  reasonable  time  ;  and  it  was  held  that  the  proper  criterion 
for  recoupment  was  not  the  probable  profits  of  the  vessel  during 
the  period  of  delay,  but  the  value  of  the  rent  or  charter  of  such 
vessel  at  the  time  of  delay.    Rogers  v.  Beard,  36  Barb.  31. 

§  4.  For  the  breach  of  a  contract  relative  to  the  sale  of  property. 
This  point  will  more  appropriately  come  up  for  discussion  under 
the  title  of  sale.  But  it  may  be  stated  in  this  connection,  that  for 
a  breach  of  an  executory  contract  to  sell  and  deliver  personal 
property  the  measure  of  damages  is,  ordinarily,  the  difference 
between  the  contract  price  and  the  market  value  of  the  article  at 
the  time  and  place  of  delivery.  Messmore  v.  The  New  York 
Shot  and  Lead  Co.,  40  N.  Y.  (1  Hand)  422  :  Fessler  v.  Lorn,  IS 
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Peim.  St.  407 ;  Blckell  v.  Colton,  41  Miss.  368  ;  Boies  v.  Vln 
cent,  24  Iowa,  387 ;  Slenter  v.  Wallbaum,  45  111.  43 ;  Home  v. 
Midland  Railway  Co.,  L.  R.,  8  C.  P.  131.  This  is  for  the  evident 
reason  that  the  vendee  can  go  into  the  market  and  obtain  the 
article  contracted  for  at  that  price  ;  but  when  the  article  cannot 
be  obtained  in  the  market,  the  measure  of  damages  then  is,  the 
actual  loss  the  vendee  sustains.  McHose  v.  Fulmer,  73  Penn. 
St.  365  ;  Bank  of  Montgomery  v.  Reese,  26  id.  143 ;  Crist  v. 
Armour,  34  Barb.  378.  And  where  a  vendor  knows  that  a  pur- 
chaser has  an  existing  contract  for  a  resale  at  an  advanced  price, 
and  that  the  purchase  is  made  to  fulfill  such  contract,  and  the 
vendor  agrees  to  supply  the  article  to  enable  him  to  fulfill  the 
same,  then,  upon  a  breach  by  the  vendor,  the  purchaser  may 
recover  as  damages  such  portion  of  the  profits  of  the  resale  as 
he  is  compelled  to  lose  on  account  of  such  breach.  Messmore 
v.  New  York  Shot  and  Lead  Co.,  40  N.  Y.  (1  Hand)  422 ;  Stewart 
v.  Power,  12  Kans.  596.  This  is  upon  the  ground  that  the  parties 
have  impliedly  fixed  the  measure  of  damages  themselves,  or, 
rather,  made  the  contract  upon  the  basis  of  a  fixed  rule  by 
which  they  may  be  assessed.  Booth  v.  Spuyten  Duyvil  Roll- 
ing Mill  Co.,  60  N.  Y.  (15  Sick.)  487,  492. 

If  the  buyer  refuses  to  accept  goods  sold,  and  a  refusal  to 
accept  them  is  proved,  the  measure  of  damages  is  likewise  the 
difference,  on  the  day  of  such  refusal,  between  the  market  price 
and  the  contract  price  of  the  goods  refused.  Whitmore  v.  Coates, 
14  Mo.  9  ;  Rand  v.  White  Mountains  R.  R.,  40  N.  H.  79  ;  Rider 
v.  Kelley,  32  Vt.  268  ;  Gunson  v.  Madigan,  13  Wis.  67  ;  see 
Ballentine  v.  Robinson,  64  Penn.  St.  177 ;  Marshall  v.  Piles,  3 
Bush  (Ky.),  249 ;  Allen  v.  Jarms,  20  Conn.  38. 

Where  the  vendor  incurs  liability  to  the  vendee  for  the  defect- 
ive quality  of  goods  sold,  whether  his  liability  arises  through 
fraud  or  breach  of  contract,  the  measure  of  damages  is  the  dif- 
ference in  value  at  the  time,  between  goods  corresponding  with 
the  representations  made,  and  those  actually  delivered.  Converse 
v.  Burrows,  2  Minn.  229  ;  Likes  v.  Baer,  8  Iowa,  368 ;  and  see 
Horn  v.  Batchelder,  41  N.  H.  86.  For  an  injury  happening  to 
the  goods  sold  through  the  neglect  of  the  vendor,  between  the 
times  of  the  sale  and  the  delivery,  the  actual  damage  to  the 
goods,  irrespective  of  the  price  at  which  they  were  purchased 
by  the  vendee,  is  the  measure  of  damages.  Gerard  v.  Prouty, 
34  Barb.  454 ;  S.  C.  afiirmed,  41  N.  Y.  (2  Hand)  619,  n. 

In  an  action  for  the  breach  of  a  warranty  on  a  sale  of  chattels, 
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the  rale  of  damages  is  the  difference  between  their  actual  value 
and  the  value  which  they  would  have  borne  if  they  had  con- 
formed to  the  warranty.  Fales  v.  McKeon.  2  Hilt.  (N.  Y.)  53 ; 
Wells  v.  Selioood,  61  Barb.  238  ;  Midler  v.  Eno,  14  N.  Y.  (4 
Kern.)  597;  Tuttlev.  Brown,  4  Gray,  457;  Stoudenmeier  v,  Wil- 
liamson, 29  Ala.  558 ;  Hook  v.  Stovall,  26  Ga.  704 ;  Moulton  v. 
Santon,  39  Me.  287 ;  see  Wintz  v.  Morrison,  17  Tex.  372 ; 
Houghton  v.  Carpenter,  40  Vt.  588.  And  this  rule  is  not 
affected  by  proof  that  the  purchaser  has  resold  the  chattel  for  a 
greater  price  than  he  paid  for  it,  especially  when  it  does  not 
appear  that  no  warranty  was  given  at  the  second  sale.  Brown 
v.  Bigelow,  10  Allen,  242.  And  where  there  is  no  evidence  as 
to  the  value  of  the  property  as  warranted,  except  what  may  be 
inferred  from  the  price  stipulated  in  the  sale,  that  price  may  be 
taken  as  what  its  value  would  have  been,  had  it  been  as  war- 
ranted. Houghton  v.  Carpenter,  40  Yt.  588,  Where  the  de- 
fendant sold  cabbage  seed  and  warranted  it  to  produce  Bristol 
cabbages,  which  warranty  was  untrue,  the  rule  of  damages  was 
held  to  be  the  value  of  a  crop  of  Bristol  cabbages,  such  as  ordi- 
narily would  have  been  produced  that  year,  deducting  the  ex- 
pense of  raising  the  crop  and  also  the  value  of  the  crop  actually 
raised  therefrom.  Passinger  v.  Thorbum,  34  jST.  Y.  (7  Tiff.) 
634  ;  and  see  While  v.  Miller,  7  Hun,  427. 

Upon  the  failure  of  a  warranty  of  title  to  personal  property, 
the  rule  of  damages  is  stated  to  be  the  price  paid  for  the  prop- 
erty, with  interest  from  the  time  of  the  purchase.  Arthur  v. 
Moss,  1  Oreg.  193 ;  Auding  v.  Perkins,  29  Tex.  348 ;  Burt  v. 
Dewey,  40  N.  Y.  (1  Hand)  285  ;  Bordwell  v.  Collie,  45  N.  Y.  (6 
Hand)  494 ;  McGrijjin  v.  Beard,  62  N.  Y.  (17  Sick.)  329  ;  Sweet- 
man  v.  Prince,  26  N.  Y.  (12  Smith)  224 ;  Leggett  v.  Mutual 
Life  Ins.  Co.,  53  N.  Y.  (8  Sick.)  394  ;  Ware  v.  Weathnall,  2  Mc- 
Cord  (S.  C),  413.  But  if  there  has  been  no  eviction  by  the  true 
owner,  or  if  the  vendee  is  not  prepared  to  show  title  in  a  third 
person,  the  damages  recovered  will  only  be  nominal.  lb.  And 
the  same  rule  of  damages,  it  seems,  applies  as  well  to  real  as  to 
personal  property.  lb.;  JVeillv.  Watson,  39  Tex.  375. 

A  vendor  who  contracts  to  sell  lands  which  he  knows,  at  the 
time,  he  has  no  title  and  no  power  to  convey,  will  be  liable  to 
make  good  to  the  vendee  the  loss  of  his  bargain  caused  by  his 
default  in  not  conveying  the  lands.  Pumpelly  v.  Phelps,  40 
N.  Y.  (1  Hand)  60,  67.  If  the  vendee  is  guilty  of  a  fraud  upon 
the  vendor  in  procuring  the  contract,  he  can  recover  only  nom- 
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inal  damages,  together  with  the  principal  and  interest  thereon, 
if  the  purchase-money  has  been  paid.    Margraf  v.  Muir,  57  N. 
Y".  (12  Sick.)  155,  159.' 
§  5.  For  the  breach  of  a  contract  as  to  the  carriage  of  goods. 

Where  the  responsibility  of  the  carrier  remains  unrestricted  by  no- 
tice, and  goods  intrusted  to  him  for  carriage  are  not  delivered  ac- 
cording to  his  undertaking,  the  measure  of  damages  is  the  value  of 
the  goods  at  the  place  of  delivery  at  the  time  they  should  have 
been  delivered  {Rice  v.  Baxendale,  7  H.  &  N.  96  ;  Great  West- 
ern Railway  v.  Redmayne,  L.  R.,  1  C.  P.  329;  Laurent  v. 
Vaughn,  30  Vt.  90;  Spring  v.  Haskell,  4  Allen,  112;  Dean  v. 
Vaccaro  2  Head  [Tenn.],  488),  deducting  freight  and  other  ex- 
penses of  transportation  {Alkisson  v.  Steamboat  Castle  Garden, 
28  Mo.  124  ;  Taylor  v.  Collier,  26  Ga.  122) ;  and  with  interest 
thereon  from  the  day  when  the  goods  should  have  been  delivered, 
lb. ;  Sherman  v.   Wells,  28  Barb.  403. 

Where  goods  are  not  delivered  in  a  reasonable  time,  the  meas- 
ure of  damages  is  stated  to  be  the  consignee's  necessary  ex- 
penses incurred  in  obtaining  them,  with  the  difference  between 
their  cost  and  what  could  have  been  realized  for  them  at 
the  time  and  place  of  destination,  if  the  amount  is  less  than 
cost;  if  greater,  nothing  is  to  be  added  or  deducted.  Rankin  v. 
Pacific  R.  R.  Co.,  55  Mo.  167  ;  see  Feet  v.  Chicago,  etc.,  R.  R, 
Co.,  20  Wis.  594  ;  Weston  v.  Grand  Trunk  R.  R.  Co.,  54  Me.  376  ; 
Nettles  v.  South  Car.  R.  R.  Co.,  7  Rich.  (S.  C.)  190;  Ward  v. 
N  Y.  Cent.  R.  R.  Co.,  47  N.  Y.  (2  Sick.)  29  ;  S.  C,  7  Am.  Rep. 
405.  The  measure  of  damages  for  delay  in  the  delivery  of  ma- 
chinery was  held  to  be  the  value  of  its  use  during  the  time  of 
such  delay.  Priestly  v.  Northern  Indiana,  etc.,  R.  R.  Co.,  26 
111.  205 ;  see  Waite  v.  Gilbert,  10  Cush.  177. 

In  case  a  carrier  wrongfully  refuses  to  carry  goods,  the  measure 
of  damages  is  the  difference  between  the  value  of  goods  at  the 
point  of  destination  when  they  should  have  arrived  there,  and 
their  value  at  the  same  time  at  the  place  cf  detention,  including 
necessary  expenses  incurred  by  such  detention,  and  deducting 
reasonable  charges  of  transportation.  Galena,  etc.,  R.  R.  Co. 
v.  Rae,  18  111.  488  ;  see  also  C Hanlan  v.  Northern  Railway  Co., 
6  Best  &  Sm.  484  ;  Brackett  v.  M'Nair,  14  Johns.  169 ;  Michi- 
gan, etc.,  R.  R  Co.  v.  Caster,  13  Ind.  164 ;  Adams  Express  Co. 
v.  McDonald,  1  Bush  (Ky.),  32 ;  Fowler  v.  Davenport,  21  Tex. 
626. 

As  to  the  measure  of  damages  for  the  detention  of  a  passengei 
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on  his  journey  (see  Williams  v.  Vanderbilt,  28  N.  Y.  [1  Tiff.] 
217 ;  Pearson  v.  Duane,  4  Wall.  605) ;  and  see  generally,  on 
this  branch  of  the  subject,  ante,  title  Carriers. 

§  6.  For  breach  of  covenants.  Ordinarily,  in  an  action  against 
the  vendor  of  real  estate  for  breach  of  covenant  of  warranty,  the 
vendee  can  recover  only  the  consideration  paid,  with  interest 
thereon.  Foster  v.  TJiompson,  41  N.  H.  373  :  McClure  v.  Gam- 
ble, 27  Penn.  St.  288 ;  Marshall  v.  McConnell,  1  Litt.  (Ky.)  419  ; 
Turner  v.  Miller,  42  Tex.  418;  Hartford,  etc.,  Ore  Co.  v.  Miller, 
41  Conn.  112.  And  when  the  contract  of  sale  is  executory,  no 
deed  having  been  given,  in  cases  where  no  part  of  the  purchase- 
money  has  been  paid,  the  vendee  can  recover  only  nominal 
damages.  Margraf  v.  Muir,  57  N.  Y.  (12  Sick.)  155,  159.  In 
an  action  by  the  lessee  against  the  lessor  for  the  breach  of  a  cove- 
nant for  quiet  enjoyment,  the  lessee  can  ordinarily  recover  only 
such  rent  as  he  has  advanced,  and  such  mesne  profits  as  he  is 
liable  to  pay  over  ;  and  in  cases  where  the  lessor  is  sued  for  a 
breach  of  a  contract  to  give  a  lease  or  to  give  possession,  ordi- 
narily the  lessee  can  recover  only  nominal  damages  and  some 
incidental  expenses,  but  nothing  for  the  value  of  his  lease. 
Mack  v.  Patchin,  42  N.  Y.  (3  Hand)  167;  S.  C,  1  Am.  Rep. 
507;  aflirming  S.  C,  29  How.  20.  But  to  these  rules  there 
are  some  exceptions  based  upon  the  wrongful  conduct  of  the 
vendor ;  as  if  he  is  guilty  of  fraud  or  can  convey,  but  will  not, 
either  from  perverseness  or  to  secure  a  better  bargain  ;  or  if  he 
has  covenanted  to  convey,  when  he  knew  he  had  no  authority  to 
contract  to  convey  ;  or,  where  it  is  in  his  power  to  remedy  a 
defect  in  his  title  and  he  refuses  or  neglects  to  do  so  ;  or  when 
he  refuses  to  incur  such  reasonable  expenses  as  would  enable 
him  to  fulfill  his  contract.  In  all  such  cases,  the  vendor  or 
lessor  is  liable  to  the  vendee  or  lessee  for  the  loss  of  the  bargain, 
under  rules  analogous  to  those  applied  in  the  sale  of  personal 
property.  lb. ;  Pumpelly  v.  Phelps,  40  N.  Y.  (1  Hand)  59  ;  Mar* 
graf  v.  Muir,  57  N.  Y.  (12  Sick.)  155;  Wilson  v.  Spencer,  11 
Leigh  (Va.),  261 ;  McNair  v.  Crampton,  35  Penn.  St.  23 ;  Graham 
v.  Hackwith,  1  A.  K.  Marsh.  (Ky.)  429  ;  Lock  v.  Furze,  L.  R.,  1 
C.  P.  441 ;  Engle  v.  Fitch,  L.  R.,  3  Q.  B.  314 ;  see  title  Eject- 
ment. 

Where  the  covenant  against  incumbrances  is  broken,  the 
amount  fairly  paid  to  remove  the  incumbrance  is  held  to  be  the 
rule  of  damages  ( Wills  on  v.  Willson,  25  N.  H.  229  ;  Comings  v. 
Little,  24  Pick.  266)  ;  provided,  however,  that  the  sum  thus  paid 
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does  not  exceed  the  amount  of  the  consideration  money  and  inter 
est.  Foole  v.  Burnett,  10  Ohio,  317 ;  and  see  Greene  v.  Tollman, 
20  N.  Y.  (6  Smith)  191.  And  if  the  plaintiff  has  not  paid  any  thing 
toward  relieving  the  incumbrance,  he  can  recover  only  nominal 
damages.  Black  v.  Coan,  48  Ind.  385  ;  Richardson  v.  Dorr,  6 
Vt.  9 ;  Harlow  v.  Thomas,  15  Pick.  66,  69.  In  some  cases  the 
measure  of  damages  is  held  to  be  the  real  injury  resulting  from 
the  continuance  of  the  incumbrance.  lb. ;  Hubbard  v.  Norton, 
10  Conn.  422  ;  see  Wetherbee  v.  Bennett,  2  Allen,  428  ;  Porter  v. 
Bradley,  7  R.  I.  538. 

§  7.  In  miscellaneous  cases.  In  assumpsit  for  the  breach  of  a 
contract  to  return  borrowed  stock  on  demand,  the  measure  of 
damages  is  the  market  value  of  the  stock  on  the  day  of  demand, 
with  interest,  and  not  the  value  at  the  time  of  the  trial,  or  at  any 
intermediate  period.  McKenney  v.  Haines,  63  Me.  74 ;  and  see 
Pinckerton  v.  Manchester,  etc.,  R.  R.,  42  N.  H.  424 ;  Day  v. 
Perkins,  2  Sandf.  Ch.  (N.  Y.)  359 ;  Baltimore  Railway  Co.  v. 
Sewell,  35  Md.  238  ;  S.  C,  6  Am.  Rep.  402. 

In  an  action  for  the  conversion  of  ordinary  merchantable  prop- 
erty, the  measure  of  damages  is  the  value  of  the  property  at 
the  time  of  the  unlawful  conversion,  with  interest.  Devlin  v. 
Pike,  5  Daly  (N.  Y.),  86  ;  Baker  v.  Drake,  53  N.  Y.  (8  Sick.)  211 ; 
Moody  v.  Caulk,  14  Fla.  50 ;  Moore  v.  Aldrich,  25  Tex.  276 ; 
State  v.  Smith,  31  Mo.  566 ;  Backenstoss  v.  Stahler,  33  Penn.  St. 
251 ;  Connor  v.  Hillier,  11  Rich.  (S.  C.)  193  ;  and  see  Hewitt  v. 
Brummel,  48  Ga.  481;  Sturges  v.  Keith,  57  111.  451;  S.  C,  11 
Am.  Rep.  28,  35,  note  ;  Booth  v.  Powers,  55  N.  Y.  (11  Sick.)  22 ; 
Griffith  v.  Burden,  35  Iowa,  138.  On  the  other  hand,  a  rule  has 
been  deduced  from  the  authorities,  that  in  cases  affecting  prop- 
erty of  a  fluctuating  value,  where  exemplary  damages  are  not 
allowed,  the  correct  measure  of  damages  is  the  highest  market 
value  within  a  reasonable  time  after  the  property  was  taken,  with 
interest  computed  from  the  time  such  value  was  estimated. 
Page  v.  Fowler,  39  Cal.  412;  S.  C,  2  Am.  Rep.  462;  and  see 
Scott  v.  Rogers,  31  N.  Y.  (4  Tiff.)  676 ;  S.  C,  4  Abb.  Ct.  App.  157; 
Markham  v.  Jaudon,  41  N.  Y.  (2  Hand)  236. 

If  the  taking  or  conversion  of  the  property  be  characterized 
by  malice  or  oppression,  damages  may  be  punitive,  and  in  an 
action  for  its  recovery,  no  allowance  will  be  made  to  the  defend 
ant  for  any  increased  value  that  may  have  been  bestowed  by 
skill  and  labor  on  the  property.  Heard  v.  James,  49  Miss.  236. 
The  measure  of  damages  recoverable  for  the  m  n-delivery  of, 
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or  mistake  in  delivering,  telegraphic  messages,  is  the  natural 
and  necessary  consequence  of  the  breach  of  contract  as  con- 
templated by  the  parties,  interpreting  the  contract  in  the  light  of 
the  circumstances  under  which,  and  the  knowledge  by  the  parties 
of  the  purposes  for  which,  it  was  made.  And  when  a  special 
purpose  is  intended  by  one  party,  but  is  not  known  to  the  other, 
and  is  not  indicated  by  the  message  itself,  such  special  purpose 
will  not  be  taken  into  account  in  the  assessment  of  damages  for 
the  breach  of  contract  to  send,  the  damages  in  such  a  case  will 
be  limited  to  those  resulting  from  the  ordinary  and  obvious  pur- 
pose of  the  contract.  Baldwin  v.  U.  S.  Telegraph  Co.,  45  N.  Y. 
(6  Hand)  744;  S.  C,  6  Am.  Eep.  165  ;  and  see  U.  S.  Telegraph 
Co.  v.  Ghilder sieve,  29  Md.  232  ;  U.  S.  Telegraph  Co.  v.  Winger,  55 
Penn.  St.  262 ;  Bryant  v.  Am.  Telegraph  Co.,  1  Daly  (N.  Y.), 
575  ;  Tyler  v.  West.  ZTn.  Telegraph  Co.,  60  111.  421 ;  Manville 
v.  West.  Un.  Telegraph  Co.,  37  Iowa,  214.  An  error  in  trans- 
cribing the  direction,  and  a  consequent  misdelivery,  is  prima 
facie  evidence  of  neglect  and  want  of  care  in  the  operator  and 
casts  the  burden  of  proof  upon  the  company  of  explaining  the 
error  and  showing  that  it  occurred  without  its  fault.  Ritten- 
house  v.  Independent  Line  of  Telegraph,  44  N.  Y.  (5  Hand) 
263 ;  S.  C,  4  Am.  Rep.  673  ;  see  title  Telegraph. 

The  measure  of  damages,  in  a  broken  contract  of  affreight- 
ment, is  held  to  be  the  value  of  the  goods  at  the  shipping  place 
with  interest,  if  there  be  no  proof  of  immediate  loss  in  con- 
sequence of  the  non-delivery.  Jackson  v.  The  Julia  Smith,  6 
McLean,  484.  And  in  an  action  against  a  party  for  a  failure  to 
furnish  freight  for  a  boat,  according  to  agreement,  the  measure 
of  damages  is  the  price  agreed  to  be  paid,  unless  such  party  can 
show  that  the  damages  actually  sustained  were  less.  Dean  v. 
Bitter,  18  Mo.  182 ;  Medbery  v.  Sweet,  3  Chand.  (Wis.)  231. 

In  an  action  against  the  publishers  of  a  newspaper  for  neglect- 
ing to  insert  an  advertisement  of  a  public  sale  of  real  estate,  for 
which  they  received  payment  in  advance,  the  measure  of  dam- 
ages, in  the  absence  of  fraud,  is  held  to  be  the  amount  paid  for 
the  publication  of  such  advertisement,  and  speculative  damages 
will  not  be  allowed.    Eisenlohr  v.  Swain,  35  Penn.  St.  107. 

ARTICLE  II. 

IN    ACTIONS   FOR   TORTS. 

Section   1.  In  genera!.     The   rules   of  law  applicable  to  the 
measurement  of  damages  in  the  common-law  actions  for  wrongs 
Vol.  II.  —  59 
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will  be  found  fully  stated  under  the  respective  titles  of  Case, 
Detinue,  Replevin,  Trespass,  etc ;  and  see  such  titles  as  Assault 
and  Battery,  Deceit,  False  Imprisonment,  Libel,  Nuisance,  etc., 
under  each  of  which  the  rules  as  to  damages,  dependent  upon 
the  nature  of  the  particular  wrong,  are  usually  given. 

§  2.  Aggravating  circumstances.  Among  the  matters  of  aggra- 
vation which  may  be  proved,  for  the  purpose  of  enhancing  the 
damages  beyond  the  pecuniary  loss  sustained,  are  such  circum- 
stances accompanying  the  tortious  act  as  may  have  occasioned 
the  plaintiff  especial  inconvenience  or  injury.  See  Treat  v. 
Barber,  7  Conn.  274 ;  Snively  v.  Fahneslock,  18  Md.  391.  And 
the  motive  which  led  to  a  tortious  act  may  always  be  given  in 
evidence  for  the  purpose  of  increasing  the  damages.  Schindel 
v.  Schindel,  12  Md.  108 ;  and  see  Stevenson  v.  Belknap,  6  Iowa, 
97 ;  but  see  Wiggin  v.  Coffin,  3  Story,  1 ;  Jones  v.  Owynn,  10 
Mod.  148. 

In  an  action  for  the  breach  of  a  promise  to  marry  the  plain- 
tiff, her  anxiety  of  mind,  if  produced  by  the  defendant's  viola- 
tion of  his  promise,  is  an  element  to  be  considered  in  the 
estimation  of  damages.  Tobin  v.  Shaw,  45  Me.  331 ;  Wade  v. 
Kalbfleisch,  58  N.  Y.  (13  Sick)  285.  So,  in  such  an  action,  the 
seduction  of  the  plaintiff  goes  in  aggravation  of  damages.  Wells 
v.  Padgett,  8  Barb.  323 ;  Kniffen  v.  McConnell,  30  N.  Y.  (3 
Tiff.)  285;  Coil  v.  Wallace,  24  N.  J.  291;  Matthews  v.  Cribbett, 
11  Ohio  St.  330.  And  in  an  action  for  seduction,  a  loss  of  ser- 
vices, before  the  birth  of  the  child,  may  be  given  in  evidence  in 
aggravation  of  damages.  Stiles  v.  Tilford,  10  Wend.  338 :  and 
see  Furman  v.  Van  Sise,  56  N.  Y.  (11  Sick.)  435  ;  Certwell  v. 
Hoyt,  6  Hun  (N.  Y.),  575. 

In  an  action  for  an  injury  to  the  person,  the  circumstances, 
condition  in  life  and  the  pursuits  of  the  plaintiff  may  properly 
be  given  in  evidence  on  the  question  of  damages ;  so  an  inquiry 
into  the  probable  consequences  of  the  injury,  as  transitory  or 
permanent,  is  also  proper.  Caldwell  v.  Murphy,  1  Duer,  233 ; 
S.  C.  affirmed,  11  N.  Y.  (1  Kern.)  416;  Kerr  v.  Forgue,  54  111. 
482  ;  S.  C,  5  Am.  Rep.  146 ;  see  Hamilton  v.  Third  Ave.  R.  B. 
Co.,  53  N.  Y.  (8  Sick.)  25;  Chicago  v.  O Brennan,  65  111.  160. 

After  a  verdict  for  the  plaintiff  in  an  action  of  tort,  the  dam- 
ages will  be  presumed  to  have  been  assessed  according  to  the 
case  proved ;  and  if  improper  circumstances  were  alleged  as 
aggiuvation,  the  presumption  is  that  no  damages  were  given  on 
such  ground.     Richards  v.  Farnham,  13  Pick.  451. 
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§  3.  Mitigation  or  reduction  of.  As  illustrations  of  matters 
which  may  be  given  in  evidence  in  mitigation  of  damages  are  the 
following:  In  trespass,  that  the  defendant  acted  without  malice 
(Hoyt  v.  Gelston,  13  Johns.  141 ;  S.  C,  id.  561)  ;  in  an  action  for 
an  assault  and  battery,  immediate  provocations  happening  at 
the  time  of  the  assault  {Avery  v.  Ray,  1  Mass.  12  ;  and  see  ante, 
vol.  I,  346),  in  trover,  a  restoration  of  goods  to  the  owner  before 
suit  brought  (Reynolds  v.  Shuler,  5  Cow.  323  ;  and  see  Merrill 
v.  How,  24  Me.  126;  Bailey  v.  Crowley,  5  Lans.  [N.  Y.]  301) ; 
the  lewdness  of  the  daughter,  in  an  action  by  a  parent  for  her 
seduction  (Fletcher  v.  Randall,  Antli.  N.  P.  267) ;  the  worth- 
lessness  of  the  animal,  in  an  action  for  killing  a  dog  (Dunlap  v. 
Snyder,  17  Barb.  561;  see  Brown  v.  Hoburger,  52  id.  15);  evi- 
dence of  permanent  and  useful  improvements  made  upon  land 
in  an  action  of  trespass  for  mesne  profits  brought  after  recovery 
in  ejectment  (Gill  v.  Patten.  1  Cranch  [C.  C],  465) ;  in  an  action 
upon  a  replevin  bond,  that  the  property  replevied  was  the  prop- 
erty of  the  plaintiff  in  replevin  (Ringold  v.  Bacon,  3  id.  257  ; 
Smith  v.  Hazel,  id.  55)  ;  in  an  action  for  crim.  con.,  evi- 
dence as  to  the  terms  upon  which  the  plaintiff  and  his  wife 
lived  together  at  the  time  of  the  offense  (Harter  v.  drill,  33 
Barb.  283  ;  Palmer  v.  Crook,  7  Gray,  418) ;  in  an  action  for  breach 
of  promise  to  marry,  the  grossly  indecent  conduct  of  the  female, 
whether  prior  or  subsequent  to  the  promise  (Palmer  v.  An- 
drews, 7  Wend.  142  ;  and  see  vol.  1, 726,  title  Breach  of  Promise) ; 
in  slander,  the  plaintiffs  general  character  (Hamer  v.  McFarlin, 
4  Denio,  509  ;  Springstein  v.  Field,  Anth.  N.  P.  252) ;  or  that 
the  words  were  spoken  in  heat.  Else  v.  Ferris,  id.  36.  So,  in 
an  action  for  false  imprisonment,  reasonable  grounds  of  suspicion 
may  be  shown  (Brown  v.  Chadsey,  39  Barb.  253  ;  see  Buford  v. 
M'Luny,  1  Nott  &  M.  [S.  C]  268) ;  and  the  defendant,  in  an 
action  for  the  conversion  of  personal  property,  may  set  up  in 
mitigation  the  amount  of  a  chattel  mortgage  on  such  property 
given  by  the  plaintiff,  and  purchased  by  the  defendant  subse- 
quent to  the  conversion.  Smith  v.  Reeves,  33  How.  (N.  Y.)  183. 
And  generally,  in  cases  where  it  is  competent  for  the  plaintiff 
to  give  evidence  in  aggravation  of  damages,  it  is  equally  com- 
petent for  the  defendant  to  give  evidence  in  mitigation  thereof. 
Johnson  v.  Smith.  64  Me.  552 ;  Millard  v.  Brown,  35  N".  Y.  (8 
Tiff.)  297. 

But,  in  an  action  of  trespass  for  a  wrongful  levy  upon  per- 
sonal property,  evidence  of  the  application  of  part  of  the  pro- 
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ceeds  of  the  sale  to  the  payment  of  the  plaintiff's  rent,  is  in- 
admissible in  reduction  of  damages  {Graham  v.  McCreary,  40 
Penn.  St.  515) ;  and  the  tender,  by  an  officer,  of  a  part  of  the 
value  of  property  sold  under  void  process,  does  not  entitle  him 
to  a  mitigation  of  damages.  Clark  v.  Hallock,  16  Wend.  607. 
Nor,  in  an  action  of  slander,  can  the  existence  of  former  contro- 
versies be  shown,  in  mitigation  of  damages.  Andrew  v.  Bar- 
tholomew, 2  Mete.  (Mass.)  509  ;  Lister  v.  Wright,  2  Hill  (N.  Y.), 
320.  And  in  assessing  damages  for  a  death  resulting  from  neg- 
ligence, money  received  from  an  insurance  on  the  life  must  not 
be  taken  into  consideration.  Althof  v.  Wolf,  2  Hilt.  344 ;  S.  C. 
affirmed,  22  IS".  Y.  (8  Smith)  355 ;  see  also  Harding  v.  Town  of 
Townshend,  43  Vt.  536  ;  S.  C,  5  Am.  Rep.  304  ;  Clark  v.  Wilson, 
103  Mass.  219  ;  S.  C,  4  Am.  Rep.  532.  So,  where  the  plaintiff's 
buildings  were  burned  by  the  negligence  of  the  defendant,  it  was 
held,  that  the  plaintiff  was  entitled  to  recover  their  entire  value, 
notwithstanding  the  insurer  of  the  buildings  had  paid  him  the 
amount  of  the  insurance.  Weber  v.  Morris,  etc.,  R.  R.  Co.,  35 
N.  J.  409 ;  S.  C,  10  Am.  Rep.  253. 

§  4.  Amount  of,  how  affected  by  liability  to  criminal  prosecu- 
tion. It  has  been  held,  that  exemplary  or  vindictive  damages 
are  not  recoverable  in  an  action  for  an  injury  which  is  also  pun- 
ishable by  indictment.  See  Austin  v.  Wilson,  4  Cush.  273; 
Humphries  v.  Johnson,  20  Ind.  190;  Ormsby  v.  Johnson,  1  B. 
Monr.  (Ky.)  80.  On  the  other  hand,  such  damages  have  been 
allowed,  although  the  defendants  had  been  indicted  and  fined  for 
the  same  injury.  Cook  v.  Ellis,  6  Hill  (N.  Y.),  466 ;  Hoodly  v. 
Watson,  45  Vt.  289  ;  S.  C,  12  Am.  Rep.  197,  199,  note  ;  Jacks  v. 
Bell,  3  Car.  &  P.  316 ;  Roberts  v.  Mason,  10  Ohio  St.  277.  And 
see  the  cases  collected  on  this  point,  ante,  446,  title  1,  art.  1,  §  7. 

§  5.  Jury  the  proper  judge  of  damages.  In  trials  at  common 
law,  the  jury  are  the  proper  judges  of  damages  ;  and  their  verdict 
will  not,  ordinarily,  be  disturbed  by  the  court,  unless  it  evinces 
a  mistake  in  principle,  or  the  influence  of  partiality  or  pre- 
judice {Treanor  v.  Donahoe,  9  Cush.  228);  or  is  the  result  of 
passion,  or  corruption  in  the  jury.  Kendall  v.  Stone,  2  Sandf. 
(N.  Y.)  269  ;  Day  v.  Holloway,  1  Jur.  794.  In  an  action  for 
a  wrong,  the  jury  may  properly  take  into  consideration  all 
the  circumstances  which  give  character  to  the  tran  action 
(Bateman  v.  Goodyear,  12  Conn.  575  ;  Gilbert  v.  Kennedy,  22 
Mich.  117  ;  Jones  v.  Allen,  1  Head  [Tenn.],  626  ;  Emblln  v. 
Myers,  6  H.  &  N.  54)  ;  and  it  is  held   that  they  may  give  such 
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damages  as  in  equity  the  case  requires.  Allison  v.  Chandler,  11 
Mich.  542  ;  Aldrich  v.  Palmer,  24  Cal.  516  ;  Leland  v.  Stone,  10 
Mass.  459,  462.  But  if  there  be  a  legal  rule  for  the  measurement 
of  damages,  the  jury  must  follow  it.  Ryan  v.  Baldrick,  3  Mc- 
Cord  (S.  C),  498. 

Where  the  court  charged  the  jury  in  respect  to  prospective 
damages,  that  they  should  reduce  the  losses  which  the  plaintiff 
would  thereafter  suffer  from  loss  of  time,  doctoring  and  personal 
suffering,  to  their  present  worth,  or  to  such  a  sum  as,  being  put 
at  interest,  would  amount  to  the  sum  they  found  the  plaintiff 
would  lose  in  the  future  by  reason  of  the  injury,  it  was  held  no 
error.    Fulsome  v.  Concord,  46  Vt.  135. 

§  6.  Damages  in  cases  of  marine  torts.  In  an  action  against 
the  master  of  a  vessel,  for  breaking  up  the  voyage  and  wrong- 
fully disposing  of  the  property  of  the  owners  on  board,  the  ex- 
pense of  bringing  home  the  vessel  from  a  port  to  which  the 
master  has  wrongfully  navigated  her,  is  a  legal  element  of  dam- 
ages. And  so  are  reasonable  damages  for  breaking  up  the  voy- 
age {Brown  v.  Smith,  12  Cush.  366) ;  but  conjectural  or  possible 
profits  of  a  whaling  voyage  cannot  be  taken  into  consideration 
in  estimating  the  damages.  lb.  And  as  a  general  rule,  the  prob- 
able profits  of  a  voyage  are  not  proper  to  be  considered  as  the 
measure  of  damages  in  cases  of  marine  torts.  The  Amiable 
Nancy,  3  Wheat.  546. 

In  cases  of  collision,  and  in  all  those  of  marine  torts,  the  meas- 
ure of  damages  for  the  loss  of  a  cargo  is  its  value  at  the  port  of 
shipment,  including  all  expenses  of  transportation  to  the  place 
of  collision,  and  of  the  lading  of  the  cargo  on  board,  etc.,  together 
with  interest  from  the  time  of  the  collision.  The  Ocean  Queen, 
5  Blatchf.  493  ;  and  see  The  Apollon,  9  La.  Ann.  362.  And  if 
the  vessel  is  a  total  loss,  her  market  price  or  value  at  the  time 
will  be  the  criterion.  Allen  v.  MacKay,  1  Sprague,  219  ;  Tlie 
New  Jersey,  Olc.  Adm.  444. 

But  in  an  action  for  damages  occasioned  by  a  negligent  col- 
lision, whereby  the  value  of  the  vessel  injured  is  only  impaired, 
the  costs  of  repairing  the  injured  vessel,  her  rental  value  while 
undergoing  repairs,  and  the  interest  on  both  items,  are  proper 
allowances  as  damages.  Whitehall  Trans.  Co.  v.  N.  J.  Steam- 
boat Co.,  51  N.  Y.  (6  Sick.)  369  ;  Mailler  v.  Express  Propeller 
Line,  61  N.  Y.  (16  Sick.)  312  ;  and  see  Atchison  v.  The  Dr. 
Franklin,  14  Mo.  63  ;  T7ie  America,  11  Blatchf.  485 ;  77ie  Charnit 
v.  Dickinson,  17  How.  170 ;  TJce  Granite,  3  Wall.  310. 
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Exemplary  damages  may  be  given  for  a  willful  collision  ;  but 
for  mere  negligence,  or  want  of  skill,  the  damages  are  compensa- 
tory only  ;  such  as  will  restore  the  injured  vessel  to  her  former 
condition,  but  not  for  detention,  loss  of  profits,  etc.  Cummins 
v.  Spruance,  4  Harr.  (Del.)  315  ;  Smyrna,  etc.,  Steamboat  Co.  v. 
Wliilldin,  id.  228.  If  both  vessels  are  to  blame,  it  is  the  gen- 
eral rule  of  the  common  law,  that  neither  can  recover  damages 
for  injuries  caused  by  the  collision  (Broadwell  v.  Swigert,  7  B. 
Monr.  [Ky.]  39  ;  Baker  v.  Lewis,  33  Penn.  St.  301) ;  but  this  rule 
is  applicable  only  to  faults  which  operated  directly  and  imme- 
diately to  produce  the  collision.  The  Farmer  v.  McCraw,  26 
Ala.  139  ;  see  Union  Steamship  Co.  v.  Nottingham,  17  Gratt.  (Va.) 
115 ;  see  title  Shipping.  By  the  law  maritime,  where  both 
parties  are  in  fault,  the  damages  are  apportioned  according  to 
the  respective  degrees  of  fault  in  the  parties  {Halderman  v. 
Beckwith,  4  McLean,  286  ;  and  see  Atlee  v.  Packet  Company,  21 
Wall.  389,  395  ;  The  Sapphire,  18  id.  51) ;  or  are  divided  equally 
between  them.  lb. ;  TJie  JVewhatt,  3  Ware,  264. 
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CHAPTER  LI. 

DEATH. 

TITLE  I. 

OP   THE  CIVIL   EEMEDY   FOR  INJURIES   RESULTING   IN 

DEATH. 

ARTICLE  I. 

OF  THE   COMMON-LAW   REMEDY. 

Section  1.  No  action  at  common  law.  It  was  the  doctrine  of  the 
common  law  that,  in  a  civil  court,  the  death  of  a  human  being 
could  not  be  complained  of  as  an  injury.  Baker  v.  Bolton,  1 
Camp.  493  ;  Carey  v.  Berkshire  R.  R.  Co.,  1  Cush.  475.  Thus, 
at  the  common  law,  no  cause  of  action  accrues  to  the  wife  for 
the  injury  she  sustains  by  the  death  of  her  husband  against  the 
person  through  whose  neglect  or  fault  the  accident  causing  his 
death  occurred  {Lyons  v.  Woodioard,  49  Me.  29 ;  Wyatt  v.  Wil- 
liams, 43  N.  H.  102) ;  nor  can  a  husband  sustain  an  action  for 
the  death  of  his  wife,  unless  some  period  intervenes  between  the 
time  of  the  injury  and  the  time  of  her  death,  during  which  the 
husband  can  be  said  to  have  suffered  the  loss  of  her  services 
and  society,  and  incurred  expense  and  endured  anxiety  and 
distress  on  her  account  {Green  v.  Hudson  River  R.  R.  Co.,  28 
Barb.  9 ;  S.  C.  affirmed,  2  Keyes,  294 ;  S.  C,  2  Abb.  Ct.  App. 
277;  Eden  v.  Lexington,  etc.,R.  R.  Co.,  14  B.  Monr.  [Ky.]  204); 
nor  can  a  parent,  at  common  law,  maintain  an  action  for  the  loss 
of  his  child  {Carey  v.  Berkshire  R.  R.  Co.,  1  Cush.  475;  Osborn 
v.  Glllett,  L.  R.,  8  Exch.  88;  S.  C,  4  Eng.  Rep.  464;  see  Ford 
v.  Monroe,  20  Wend.  210)  ;  nor  can  any  one  maintain  an  action 
for  an  indirect  loss  sustained  from  the  death  of  another  person. 
Thus  an  insurer  of  the  life  of  a  person,  whose  death  is  caused  by 
the  unlawful  act  of  another,  cannot  maintain  an  action  against 
the  wrong-doer.  Conn.  Life  Lis.  Co.  v.  N.  Y.  and  N.  Haven  R. 
R.  Co.,  25  Conn.  265. 
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ARTICLE  IT 

OF  THE   STATUTORY    REMEDY. 

Section  1.  English  statutes  and  cases.  By  recent  legislation 
in  England,  a  remedy  by  civil  action  is  now  given  to  the  personal 
representative  of  every  person  killed  by  the  fault  of  another, 
and  leaving  a  parent,  husband,  wife  or  child.  The  English  stat- 
ute conferring  this  remedy,  and  known  as  "Lord  Campbell's 
Act,"  was  passed  in  1846,  and  after  reciting  that  "no  action  at 
law  is  now  maintainable  against  a  person  who,  by  his  wrongful 
act,  neglect  or  default  may  have  caused  the  death  of  another 
person,  and  it  is  oftentimes  right  and  expedient  that  the  wrong- 
doer in  such  case  should  be  answerable  in  damages  for  the  in 
jury  so  caused  by  him,"  it  enacts,  "  that  whensoever  the  death  of 
a  person  shall  be  caused  by  wrongful  act,  neglect  or  default,  and 
the  act,  neglect  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then,  and  in  every  such 
case,  the  person,  who  would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount  in  law 
to  felony."     9  and  10  Vict.,  c.  93,  §  1. 

The  statute  further  provides  that  every  such  action  shall  be 
for  the  benefit  of  the  wife,  husband,  parent  and  child  of  the  de- 
ceased person,  and  shall  be  brought  by,  and  in  the  name  of,  his 
executor  or  administrator,  and  the  damages  recovered,  after 
deducting  certain  costs,  shall  be  divided  amongst  the  before- 
mentioned  relatives,  in  such  shares  as  the  jury,  by  their  verdict, 
shall  find  and  direct.  9  and  10  Vict.,  c.  93,  §  2.  And  a  later 
statute  provides  that,  in  case  there  is  no  executor  or  admin- 
istrator of  the  person  deceased,  or  in  case  of  his  unwillingness, 
etc.,  to  sue,  the  action  may  be  brought  by  the  persons  benefi- 
cially interested.     27  and  28  Vict.,  c.  95,  §  1. 

As  to  the  construction  of  the  English  statute,  it  is  provided  : 
"  The  following  words  and  expressions  are  intended  to  have  the 
meanings  hereby  assigned  to  them  respectively,  so  far  as  such 
meanings  are  not  excluded  by  the  context,  or  by  the  nature  of 
the  subject-matter,  that  is  to  say  :  Words  denoting  the  singular 
number  are  to  be  understood  to  apply  also  to  a  plurality  of  per- 
sons or  things;  and  words  denoting  the  masculine  gender  are  to 
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be  understood  to  apply  also  to  persons  of  the  feminine  gender  ; 
and  the  word  'person'  shall  apply  to  bodies  politic  and  cor- 
porate; and  the  word  '  parent'  shall  include  father  and  mother, 
and  grandfather  and  grandmother,  and  step-father  and  step- 
mother ;  and  the  word  '  child '  shall  include  son  and  daughter, 
and  grandson  and  granddaughter,  and  step-son  and  step- 
daughter."    9  and  10  Vict.,  c.  93,  §  5. 

An  illegitimate  child  is  not  within  the  contemplation  of  the  stat- 
ute. Dickinson  v.  Northeastern  Railway  Co.,  2  H.  &  C.  735 ;  S.  C, 
33  L.  J.,  Exc.  91.  And  a  master  cannot  maintain  an  action  for  in- 
juries which  cause  the  immediate  death  of  his  servant.  Osborn  v. 
Gillett,  L.  R.,  8  Exch.  88 ;  S.  C,  4  Eng.  R.  464.  So,  if  the  deceased 
has  brought  an  action  in  his  life-time,  or  has  received  satisfaction 
during  his  life  in  respect  of  his  injury,  no  fresh  action,  or  no 
action,  as  the  case  may  be,  can  be  brought  by  his  personal  repre- 
sentatives after  his  death.  Read  v.  Great  Eastern  Railway  Co., 
L.  R.,  3  Q.  B.  555.  And  an  action  on  the  statute  can  only  be 
maintained  where  the  deceased  could  have  maintained  the  action 
if  alive  (see  Senior  v.  Ward,  1  El.  &  El.  385) ;  therefore,  if  in  an 
action  where  the  death  is  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants'  servants,  it  is  shown  that  the  de- 
ceased, by  his  own  negligence  or  carelessness,  contributed  to  the 
accident,  the  defendant  would  be  entitled  to  a  verdict.  Tucker 
v.  Chaplin,  2  C.  &  K.  730. 

§  2.  American  statutes  and  cases.  Very  generally,  the  com- 
mon-law rule  has  been  modified  in  the  different  States  of  the 
Union,  as  in  England,  by  statutory  enactments,  giving  a  right  of 
action  for  the  benefit  of  the  wife  and  next  of  kin  of  the  deceased 
by  the  personal  representatives,  where  the  party  injured  might 
have  recovered  damages  in  respect  thereof,  if  death  had  not  en- 
sued. Many  of  these  statutes  are  substantially  like  that  of 
England,  while  others  differ  mainly  upon  the  question  of  dam- 
ages. The  statute  law  of  the  particular  State  should  be  consulted 
on  the  subject,  and  see,  generally,  the  following  cases:  Green  v. 
Hudson  River  R.  R.  Co.,  28  Barb.  9  ;  S.  C.  affirmed,  2  Keyes, 
294 ;  2  Abb.  Ct.  App.  277;  Southwestern  R.  R.  Co.  v.  Paulk,  24 
Ga.  356;  Chiles  v.  Drake,  2  Mete.  (Ky.)  146;  Lankford  v. 
Barrett,  29  Ala.  700  ;  Kesler  v.  Smith,  66  X.  C.  154. 

§  3.  Extent  of  the  remedy.  The  operation  of  these  statutes  is 
confined  to  the  territory  of  the  States  which  have  enacted  them. 
Thus,  it  is  held  in  Massachusetts  that  no  action  will  lie  upon 
a  statute  of  this  kind  outside  of  the  State  enacting  it,    Richard 

Vol.  IT.— no 
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son  v.  New  York  Central  R.  R.  Co.,  98  Mass  85.  And  no  action 
will  lie  upon  the  New  York  statutes  for  injuries  inflicted  with- 
out the  State,  causing  death,  though  done  by  a  corporation 
chartered  by  that  State.  Mahler  v.  Norwich,  etc.,  Transp.  Co., 
45  Barb.  226  ;  S.  C,  30  How.  237  ;  35  N.  Y.  (8  Tiff.)  352  ;  Whit- 
ford  v.  Panama  R.  R.  Co.,  23  N.  Y.  (9  Smith)  465 ;  and  see 
Selma,  etc.,  R.  R.  Co.  v.  Lacy,  49  Ga.  106  ;  Campbell  v.  Rogers, 
2  Handy  (Ohio),  110. 

So,  the  operation  of  these  statutes  is  not  designed  to  benefit 
the  creditors  of  the  deceased.  See  City  of  Chicago  v.  Major,  18 
HI.  349  ;  Whitford  v.  The  Panama  R.  R.  Co.,  23  N.  Y.  (9  Smith) 
465  ;  Waldo  v.  Gcodsell,  33  Conn.  432.  And  an  action  will  not 
lie  at  all  under  the  English  statute,  or  those  similar  to  it,  unless 
the  deceased  left  at  least  one  surviving  relative  of  the  class 
specified  in  the  statute.  See  Chicago,  etc.,  R.  R.  Co.  v.  Morris, 
26  111.  400  ;  Lucas  v.  New  York  Cent.  R.  R.  Co.,  21  Barb.  245  ; 
Safford  v.  Drew,  12  N.  Y.  Leg.  Obs.  150  ;  S.  C,  3  Duer,  627  ; 
Andrew  v.  Hartford  &  N  H.  R.  R.  Co.,  34  Conn.  57.  Where  the 
statute  is  in  the  conjunctive  form,  giving  an  action  for  the  benefit 
of  u  a  widow  and  next  of  kin,"  the  action  is  maintainable  in  a 
case  where  there  is  a  widow  but  no  kindred  of  the  deceased 
(see  Oldfield  v.  New  York,  etc.,  R.  R.  Co.,  14  N.  Y.  (4  Kern.)  310, 
316,  or  where  there  are  kindred  but  no  widow.  Lyons  v.  Cleve- 
land, etc.,  R.  R.  Co.,  7  Ohio  St.  336  ;  City  of  Chicago  v.  Major, 
18  111.  349  ;  Haggerty  v.  Central  R.  R.  Co.,  31  N".  J.  (Law)  349  ; 
McMahon  v.  Mayor  of  New  York,  33  N.  Y.  (6  Tiff.)  642.  In 
the  statutes  of  some  of  the  States,  only  widows  and  next  of  kin 
are  mentioned  as  entitled  to  the  benefits  of  the  statute,  and  a 
husband,  not  being,  as  such,  of  kin  to  his  wife  is,  therefore, 
excluded ;  and  if  the  deceased  left  a  husband  only,  the  action 
cannot  be  maintained.  Lucas  v.  New  York  Cent.  R.  R.  Co.,  21 
Barb.  245.  This  was  so  under  the  earlier  statute  in  New  York. 
See  lb.  ;  but  a  more  recent  act  includes  husbands  among  the 
beneficiaries  of  the  statute.  See  Laws  1870,  chap.  78  ;  7  Edm. 
Stat,  at  Large,  591. 

§  4.  Who  liable  to  the  action.  Under  the  statute  of  New  York, 
individuals,  as  well  as  corporations,  are  liable  for  wrongful  acts, 
neglects  and  defaults  that  result  in  death  {Baker  v.  Bailey,  16 
Barb.  54) ;  and  this  is  perhaps  the  case  under  the  provisions  of 
such  statutes  generally.  Under  the  Minnesota  act,  an  administra- 
tor may  bring  an  action  for  damages  against  a  steamboat  by  name, 
for   negligence   which   resulted    in   the  death  of   his   intestate, 
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Bouliller  v.  Milwaukee,  8  Minn.  97.  And  under  the  Connecticut 
statute,  a  trustee  of  a  railroad  who  operates  the  road  for  the 
benefit  of  bond-holders  or  creditors,  is  liable  to  suit,  as  such 
trustee,  in  favor  of  the  administrator  of  a  passenger  fatally 
injured  by  negligent  carriage.  Lamphear  v.  Buckingham,  33 
Conn.  237. 

An  apothecary  who  negligently  sells  and  delivers  a  poisonous 
article  as  a  harmless  medicine  which  has  been  asked  for,  and  such 
poisonous  article  is  administered  as  a  medicine,  and  causes  the 
death  of  the  patient,  the  apothecary  will  be  liable  for  the  dam- 
ages resulting  from  such  death.  Norton  v.  Sewall,  106  Mass. 
143  ;  S.  C,  8  Am.  Rep.  298 ;  ante,  vol.  1,  136,  137. 

§  5.  Who  may  sue  under  the  statute.  The  statute  usually  pre- 
scribes that  the  action  shall  be  brought  by  and  in  the  names  of 
the  personal  representatives  of  the  deceased  person.  See  ante,  472, 
§  1.  Under  the  California  statute,  the  action  can  be  maintained 
only  by  the  administrator  or  executor  of  the  deceased.  Kramer 
v.  Market,  etc.,  R.  R.  Co.,  25  Cal.  434.  In  New  York,  the  per- 
sonal representatives  of  a  deceased  person  may  maintain  the  ac- 
tion, notwithstanding  there  may  be  left  no  next  of  kin  who  have 
a  legal  claim  upon  the  deceased  for  support.  Keller  v.  N.  T. 
Cent.  R.  R.  Co.,  17  How.  102  ;  S.  C.  affirmed,  24  How.  172 ;  2 
Abb.  Ct.  App.  480.  The  cause  of  action  does  not  arise  in  favor 
of  an  administrator,  in  Connecticut,  until  he  is  appointed. 
Andrews  v.  Hartford,  etc.,  R.  R.  Co.,  34  Conn.  57. 

Where  the  statute  specifies  the  "child"  of  the  deceased,  an 
illegitimate  child  is  held  not  to  be  within  the  description.  Dick- 
inson v.  Northeastern  Railway  Co.,  2  H.  &  C.  735  ;  ante,  472,  §  1. 
But  where  the  recovery  is  given  by  statute  to  the  "  next  of  kin," 
and  another  statute  makes  an  illegitimate  child  heir  to  its  mother, 
if  the  mother  leaves  no  lawful  child,  an  illegitimate  child  so  left 
is  entitled  to  recover  for  her  death  the  damages  given  by  the 
statute  to  the  "  next  of  kin."  Muhl  v.  Southern,  etc.,  R.  R.  Co., 
10  Ohio  St.  272. 

§  6.  Who  cannot  maintain  an  action.  See,  on  this  point,  ante, 
472,  473,  §§1,  3. 

§  7.  When  the  action  should  be  brought.  Under  the  provisions 
of  the  English  statute  the  action  is  required  to  be  commenced 
within  twelve  calendar  months  after  the  death  of  the  deceased 
person.  9  and  10  Vict.,  c.  93,  §  3.  The  same  time  is  prescribed 
in  the  statutes  of  many  of  the  States  ;  while  in  other  States  the. 
statutory  limitation  is  fixed  at  two  years.     See  Laws  of  N.  Y.. 
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1870,  ch.  78 ;  Evansville,  etc.,  R.  R.  Co.  v.  Lowdermilk,  15  Ind. 
120. 

§  8.  Where  the  action  is  to  be  brought.  The  statute  giving  a 
remedy  for  negligence  resulting  in  death  has  no  extra-territorial 
force.  Thus,  if  the  deceased  person  received  the  fatal  injury  at 
a  place  beyond  the  territorial  limits  of  the  State  by  which  the 
statute  was  enacted,  no  action  can  be  maintained  upon  the 
statute.     See  cases  cited,  ante,  473,  §  8. 

§  9.  Release  by  injured  party  before  his  death.  The  action  un- 
der consideration  has  its  foundation  in  the  injury  causing  death, 
and  not  merely  in  the  fact  of  death  itself.  See  Whitford  v.  Pan- 
ama R.  R.  Co.,  23  N.  Y.  (9  Smith)  465,  484  ;  Dibble  v.  JST.  T.,  etc., 
R.  R.  Co.,  25  Barb.  183.  The  right  of  action  in  the  personal 
representatives  depends,  not  only  upon  the  character  of  the  act, 
from  which  death  ensued,  but  also  upon  the  condition  of  the 
decedent' s  claim  at  the  time  of  his  death.  If  the  claim  was  in 
such  a  shape  that  he  could  not  then  have  enforced  it,  had  death 
not  ensued,  the  statute  gives  his  representatives  no  right  of  action, 
and  creates  no  liability  whatever,  on  the  part  of  the  person  in- 
flicting the  injury.  lb.  Therefore,  if  the  person  injured  obtains 
satisfaction,  by  action,  or  by  voluntary  settlement  and  pay- 
ment, before  death  ensues,  the  wrongful  act  which  caused  the 
injury,  and  all  its  consequences,  past  and  future,  are  included, 
and  the  whole  canceled  together,  and  the  liability  of  the  wrong 
doer  is  ended.  lb. ;  Real  v.  Great  Eastern  Railway  Co.,  L.  K., 
3  Q.  B.  555. 

Under  the  Massachusetts  statute  it  is  held,  that  the  representa- 
tive of  the  deceased  cannot  maintain  an  action  for  an  injury 
causing  instantaneous  death.  Kearney  v.  Boston,  etc.,  R.  R.  Co., 
9  Cush.  108  ;  Hollenbeck  v.  Berkshire,  etc.,  R.  R.  Co.,  9  id.  478. 
That  statute  supposes  the  party  deceased  to  have  been  once 
entitled  to  an  action  for  the  injury,  and  either  to  have  commenced 
the  action  and  subsequently  died,  or,  being  entitled  to  bring  it, 
to  have  died  before  exercising  the  right.  lb.  The  smallest  per- 
ceptible interval  is,  however,  held  sufficient  to  continue  the  right 
of  action  to  the  representative  of  the  deceased.  Bancroft  v. 
Boston,  etc.,  R.  R.  Co.,  11  Allen,  34.  It  has  been  held  that 
nothing  can  be  recovered  under  the  statute  of  Tennessee  for  an 
absolutely  instantaneous  killing.  Louisville,  etc.,  R.  R.  Co.  v. 
Bar/ce,  6  Coldw.  (Tenn.)  45 ;  but  see  the  later  case  of  Nashville, 
elc,  R.  R.  Co.  v.  Prince,  2  Heisk.  (Tenn.)  580,  which  holds  that 
the  fact  that  the  death  was  instantaneous  will  not  defeat  a  recov- 


DEATH.  All 

ery.  And  under  the  statutes  of  most  of  the  States,  it  will  be 
found  to  be  a  matter  of  no  importance,  as  it  regards  the  right 
of  action,  whether  the  death  was  instantaneous  or  consequen- 
tial. See  Brown  v.  Buffalo,  etc.,  R.  R.  Co.,  22  N.  Y.  (8  Smith) 
191 ;  Murphy  v.  New  York,  etc.,  R.  R.  Co.,  30  Conn.  184. 

§  10.  Contributory  negligence.  The  doctrine  of  contributory 
negligence  is  applicable  to  this  class  of  actions  ;  and  the  general 
rule  is,  that  such  negligence  on  the  part  of  the  deceased  will  be 
a  bar  to  an  action  by  his  personal  representatives  where  the  de- 
ceased himself,  if  he  had  lived,  could  have  maintained  no  action  for 
the  injury.  Tucker  v.  Chaplin,  2  Carr.  &  Kir.  730;  Armsworlh 
v.  Southeastern  Railw.  Co.,  11  Jur.  758 ;  Lofton  v.  Vogles,  17 
Ind.  105  ;  Wltherley  v.  Regent's  Canal  Co.,  12  C.  B.  (N.  S.)  2; 
Rowland  v.  Cannon,  35  Ga.  105  ;  Louisville,  etc.,  R.  R.  Co.  v. 
Collins,  2  Duv.  (Ky.)  114 ;  Wilds  v.  Hudson  River  R.  R.  Co., 
24  N".  Y.  (10  Smith)  430 ;  Louisville,  etc.,  R.  R.  Co.  v.  Burke,  6 
Coldw   (Teun.)  45. 

§  11.  Damages.  An  action  cannot  be  sustained  on  the  English 
statute  to  recover  merely  nominal  damages.  Boulter  v.  Webster, 
13  W.  R.  289;  S.  C,  11  L.  T.  (N.  S.)  598.  Actual  damage  must 
have  accrued  from  the  death  of  the  deceased.  Duckworth  v. 
Johnson,  4  H.  &  N.  653.  But  under  the  statute  of  New  York, 
worded  as  the  English  statute,  it  is  held  that,  as  the  statute  ex- 
pressly gives  the  right  of  action,  nominal  damages  at  least  can 
be  recovered  in  every  case  of  death  by  a  wrongful  act  or  default. 
Quin  v.  Moore,  15  N.  Y.  (1  Smith)  432 ;  Oldfield  v.  New  York, 
etc.,  R.  R.  Co.,  14  N.  Y.  (4  Kern.)  310.  And  the  same  view  is 
taken  by  the  courts  of  some  of  the  other  States.  See  logons  v. 
Cleveland,  etc.,  R.  R.  Co.,  7  Ohio  St.  336;  Penn.  R.  R.  Co.  v. 
Ogier,  35  Penn.  St.  60. 

A  statute  providing  for  the  assessment  of  damages  "with  ref- 
erence to  the  pecuniary  injury"  sustained  by  the  widow,  next 
of  kin,  etc.,  of  the  deceased,  is  construed  by  the  courts  as  re- 
stricting the  damages  recoverable  to  an  amount  which  will  fairly 
compensate  the  persons,  for  whose  benefit  the  action  was  brought, 
for  their  pecuniary  loss  only.  Blake  v.  Midland  Railway  Co., 
18  Q.  B.  93;  Mitchell  v.  N  Y.  Cent,  and  Hud.  River  R.  R.  Co., 
2  Hun  (N.  Y.),  535 ;  S.  C,  5  N.  Y.  S.  C.  (T.  &  C.)  122 ;  Brady  v. 
Chicago,  4  Biss.  448;  Penn.  R.  R.  Co.  v  Henderson,  51  Penn. 
St.  315  ;  Telfer  v.  North.  R.  R.  Co.,  1  Vroom  (N.  J.),  188 ;  Penn. 
R.  R.  Co.  v.  Keller,  67  Penn.  St.  300.  The  jury,  in  estimating 
the  damages,  cannot  take  into  consideration  mental  sufferings  or 
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loss  of  society  (Blake  v.  Mid.  Rail.  Co.,  18  Q.  B.  93  ;  Pater so?i  v. 
Wallace,  1  Macq.  H.  L.  Cas.  748;  Chicago,  etc.,  R.  R.  Co.  v. 
Shannon,  43  111.  338 ;  Ohio,  etc.,  R.  R.  Co.  v.  Tindall,  13  Ind. 
366) ;  nor  can  the  sufferings  of  the  deceased  person  from  the  in- 
jury enter  into  the  estimate  of  the  amount  to  be  recovered. 
Lehman  v.  City  of  Brooklyn,  29  Barb.  234.  It  follows  that 
there  can  be  no  recovery  of  exemplary  damages.  See  Penn.  R. 
R.  Co.  v.  Books,  57  Penn.  St.  339.  But  although  damage  of  a 
pecuniary  nature  must  be  shown,  they  are  not  to  be  given  merely 
in  reference  to  the  loss  of  a  legal  right ;  they  should  be  calcu- 
lated in  reference  to  a  reasonable  expectation  of  pecuniary  bene- 
fit, as  of  right  or  otherwise,  from  the  continuance  of  the  life  of 
the  deceased.  Franklin  v.  South  Eastern  Railway  Co.,  3  H.  & 
N.  211  ;  I  hi  v.  Forty-second  Street,  etc.,  R.  R.  Co.,  47  N.  Y.  (2 
Sick.)  317 ;  S.  C,  7  Am.  Rep.  450 ;  Kresler  v.  Smith,  66  N.  C. 
154  ;  Pym  v.  Great  North.  Railway  Co.,  2  Best  &  Sm.  149 ;  S. 
C.  affirmed,  4  id.  396.  Penn.  R.  R.  Co.  v.  Bantom,  54  Penn.  St. 
495  ;  Grotenkemper  v.  Harris,  25  Ohio  St.  510.  Thus,  where  the 
action  was  by  a  father  to  recover  damages  for  the  death  of  his  son, 
and  it  appeared  that  the  son,  who  earned  good  wages,  had  been 
in  the  habit  for  several  years  of  contributing  to  the  support  of 
his  parents,  who  were  in  humble  circumstances,  by  making  them 
frequent  small  presents  of  groceries,  and  by  becoming  responsi- 
ble for  the  supply  of  meat,  it  was  held  that  damages  might  be 
given  to  the  plaintiff  in  respect  of  his  being  disappointed  in  a 
reasonable  expectation  of  pecuniary  advantage  by  the  continu- 
ance of  his  son's  life.  Dalton  v.  South  Eastern  Railway  Co., 
4  C.  B.  (N.  S.)  296.  And  in  an  action  by  a  father,  as  administra- 
tor of  his  wife,  who  was  killed  by  the  negligence  of  the  defend- 
ants, it  was  held  not  improper  for  the  judge  to  charge  the  jury 
that,  in  estimating  the  pecuniary  injury,  they  may  take  into 
consideration  the  nurture,  instruction,  and  physical,  moral  and 
intellectual  training  which  the  mother  gave  to  the  children. 
Such  a  charge  does  not  imply  that  the  children  are  necessarily 
and  inevitably  subjected  to  such  a  loss,  but  leaves  it  to  the  jury 
to  determine  whether  any  such  loss  has  been  in  fact  sustained, 
and,  if  so,  the  amount  of  the  loss.  Tilley  v.  Hudson  River  R. 
R.  Co.,  29  N.  Y.  (2  Tiff.)  252  ;  and  see  Mclntyre  v.  N.  T.  Cent. 
R.  R.  Co.,  35  How.  36;  S.  C,  37  N.  Y.  (10  Tiff.)  287;  Castello  v. 
Landwher,  28  Wis.  522;  see  Penn.  R.  R.  Co.  v.  Butler,  57 
Penn.  St.  335.  If  the  next  of  kin  were  in  no  way  dependent 
upon  the  deceased  for  support,  or  if  they  had  no  reasonable  ex- 
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pectation  of  pecuniary  benefit  from  him,  nominal  damages  only 
can  be  recovered.  Chicago,  etc.,  R.  R.  Co.  v.  Swett,  45  111.  197 ; 
Same  v.  Shannon,  43  id.  338;  and  not  even  these,  under  the 
English  statute,  ante,  p.  472.  Compensation  for  the  funeral 
expenses,  or  for  family  mourning,  is  not  recoverable.  Dalton  v. 
South  Eastern  Railway  Co.,  4  C.  B.  (N.  S.)  296.  Though  it  is 
held  under  the  Pennsylvania  statute,  that  nursing  after  the 
injury  and  before  death,  and  medical  and  funeral  expenses,  may 
be  considered  in  assessing  damages.  Cleveland,  etc.,  R.  R.  Co.  v. 
Rowan,  66  Penn.  St.  393. 

The  statutes  of  some  of  the  States  fix  no  limitation  to  the  right 
of  action  for  an  injury  causing  death  ;  and  in  those  States  the 
plaintiff  may  recover  the  same  damages  which  the  deceased  might 
have  recovered  had  the  injury  been  just  less  than  fatal.  The  suf- 
ferings of  the  deceased  may,  therefore,  be  considered,  and  exemp- 
lary damages  may  be  awarded,  in  an  aggravated  case.  This  is 
so  in  Kentucky.  See  Becker  v.  Crow,  7  Bush  (Ky.),  198  ;  Chiles 
v.  Brake,  2  Mete.  146  ;  Bolder  v.  Lane,  3  id.  311 ;  and  in  Con- 
necticut, see  Coodsell  v.  Hartford,  etc.,  R.  R.  Co.,  33  Conn.  51  ; 
Soule  v.  New  York,  etc.,  R.  R.  Co.,  24  id.  575.  So,  under  the  Cali- 
fornia statute,  a  jury  may  award  exemplary  damages  for  the 
death  of  an  infant  caused  by  negligence.  Myers  v.  San  Fran- 
cisco, 42  Cal.  215.  And  see  Taylor  v.  Western  Pacific  R.  R.  Co., 
45  id.  323. 

Under  the  Georgia  Code,  in  an  action  by  children  for  the  negli- 
gent killing  of  their  father,  the  measure  of  damages  is  the  pres- 
ent worth  of  a  reasonable  support  for  them  during  minority,  ac- 
cording to  the  expectation  of  the  father's  life,  as  found  by  the 
mortuary  tables,  in  view  of  his  condition  in  life,  prospects,  char- 
acter for  industry,  etc.  David  v.  South  Western  R.  R.  Co.,  41 
Ga.  223.  But  see  Armsworth  v.  Southeastern  Railway  Co.,  11 
Jur.  758. 

In  Maryland,  the  jury  should,  in  assessing  the  damages,  take 
into  consideration  the  reasonable  probabilities  of  life  of  the  de- 
ceased, and  award  damages,  not  only  for  the  past  losses  of  the 
equitable  plaintiffs,  but  for  such  as  they  will  suffer,  as  the  direct 
consequence  of  the  killing.  The  prospective  damages  for  the 
children  are  to  be  estimated  to  their  majority,  and  those  for 
the  widow  upon  the  probable  duration  of  her  life.  Baltimore, 
etc..  R.R.  Co.  v.  State,  33  Md.  542. 

Under  the  Iowa  statute,  in  an  action  by  the  administrator  of 
an  infant  to  recover  for  his  death,  the  recoverv  is  limited  to  dam- 
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ages  accruing  to  the  estate  after  the  infant  would  have  attained 
his  majority.  For  the  damages  accruing  before  that  period,  the 
father,  if  living,  if  not,  the  mother,  might  maintain  an  action. 
Wallers  v.  Chicago,  etc.,  R.  R.  Co.,  36  Iowa,  458.  Where,  after 
commencing  an  action  to  recover  for  injuries  sustained,  the  plain- 
tiff dies,  and  his  administrator  is  substituted,  he  may,  as  such, 
recover  the  amount  due  his  decedent  at  the  time  suit  was  brought, 
including  compensation  for  his  bodily  pain  and  suffering.  In 
such  action  the  plaintiff  may  recover  for  every  thing  which  was 
a  proper  charge  against  him,  and  which  he  was  obliged  to  pay 
in  consequence  of  the  injury,  including  nursing  and  use  of  the 
house  which  afforded  him  shelter.  Muldovmey  v.  Illinois  Cent. 
R.  R.  Co.,  36  id.  462. 

In  an  action  by  a  widow,  against  a  railroad  company,  for  killing 
her  husband,  the  declarations  of  the  latter,  made  immediately 
after  the  injuries  were  received,  are  admissible  as  a  part  of  the 
res  gestae,  in  showing  the  cause  of  his  death.  Entwhistle  v. 
Feighnor,  60  Mo.  214.  So,  in  such  case,  the  defendant  is  a  com- 
petent witness  in  his  own  behalf.  lb. 

A  father  cannot  maintain  an  action  for  damages  on  account  of 
the  homicide  of  his  infant  child,  who  was,  at  the  time  of  his 
death,  incapable  of  rendering  him  any  service.  Allen  v.  At- 
lantic Street  R.  R.  Co.,  54  Ga.  503. 
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TITLE  I. 

OF  THE  ACTION  IN  GENEKAL. 

ARTICLE  I. 

NATURE   OF   THE   ACTION. 

Section  1 .  In  general.  Debt  is  a  form  of  action  provided  at 
the  common  law,  as  the  remedy  for  the  recovery  of  a  sum  cer- 
tain, due  to  the  plaintiff.  Rome  v.  Semple,  3  McLean  (C.  C), 
150  ;  Addison  v.  Preston,  10  Eng.  Law  &  Eq.  489  ;  Stockwell  v. 
United  States,  13  Wall.  531 ;  Lowell  v.  Bellows,  7  N.  H.  391 ; 
Zee  v.  Gardiner,  26  Miss.  521 ;  Mayor,  etc. ,  of  New  York  v. 
Butler,  1  Barb.  325 ;  Schmertz  v.  Shreeve,  62  Penn.  St.  457 ;  S. 
C,  1  Am.  Rep.  439.  But  although  in  practice  the  action  of  debt 
is  usually  confined  to  the  recovery  of  a  specific  sum  of  money, 
yet,  in  strictness,  it  may  be  brought  to  recover  any  certain 
quantity  of  a  personal  chattel,  which  by  contract  is  to  be  ren- 
dered for  a  consideration.  See  1  Archb.  N.  P.  296  ;  Earl  of 
Falmouth  v.  Penrose,  6  Barn.  &  C.  385  ;  Mayor  of  Reading  v. 
Clarice,  4  Barn.  &  Aid.  268 ;  Snell  v.  Kirby,  3  Mo.  21.  The 
distinguishing  feature  of  this  form  of  action,  and  one  wherein  it 
differs  from  both  assumpsit  and  covenant  is,  that  it  does  not 
proceed  mainly  for  damages,  as  those  actions  do,  but  for  the 
debt  claimed,  the  damages  being  merely  for  the  detention  of  the 
debt,  and  in  most  instances  nominal.  Rudder  v.  Price,  1  H.  Bl. 
550  ;  see  Simonton  v.  Barrett,  21  Wend.  362.  The  action  is  said 
to  be  in  the  debet  and  detinet  when  it  is  alleged  that  the  defend- 
ant owes  and  unjustly  withholds  or  detains  the  debt  or  thing  in 
question  ;  or,  in  the  detinet  when  it  is  stated  merely  that  he 
detains  the  thing  or  amount  demanded.  1  Bouv.  Diet.  436  ;  and 
see  Young  v.  Hawkins,  4  Yerg.  (Tenn.)  171  ;  Snell  v.  Kirby,  3 
Mo.  21. 
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The  action  of  debt  is  generally  abolished  in  those  States 
which  have  adopted  new  codes  of  practice,  and  in  the  other  States 
it  is  a  form  of  remedy  not  often  resorted  to. 

ARTICLE  II. 

WHEN  THE  ACTION   LIES. 

Section  1.  In  general.  Generally  speaking,  the  action  of  debt 
lies  whenever  a  sum  certain  is  due  to  the  plaintiff,  or  a  sum 
which  can  readily  be  reduced  to  a  certainty.  Hooper  v.  Shep- 
herd, 2  Str.  1089  ;  Emery  v.  Fell,  2  Term  R.  29 ;  Rockwell  v. 
State,  11  Ohio,  130  ;  ante,  481,  art.  1,  §  1.  And  it  is  held  to  be  im- 
material in  what  manner  the  obligation  was  incurred,  or  by  what 
it  is  evidenced,  if  the  sum  owing  is  capable  of  being  definitely 
ascertained.  StocJcwell  v.  United  States,  13  Wall.  531  ;  and  see 
United  States  v.  Willett,  5  Ben.  220 ;  Chaffee  v.  United  States, 
18  Wall.  516.  Thus,  the  action  lies  upon  records  (see  Respub- 
lica  v.  Lacoze,  2  Dall.  123) ;  specialties  ( Wetumpaka  R.  R.  Co. 
v.  Hill,  7  Ala.  772),  or  upon  simple  contracts,  express  or  implied, 
whether  verbal  or  written  (Com.  Dig.,  Debt,  A.  9  ;  1  Chit.  PL 
121 ;  Trapnall  v.  Merrick,  21  Ark.  503) ;  and  on  statutes  by  a 
party  aggrieved  or  by  a  common  informer.  lb. ;  Stockwell  v. 
United  States,  13  Wall.  531  ;  Portland  Dry  Dock  and  Insur- 
ance Co.  v.  Trustees  of  Portland,  12  B.  Monr.  (Ky.)  77.  So,  it 
may  be  supported  on  a  quantum  meruit  for  work  (JVorris  v. 
Windsor,  12  Me.  293 ;  TJwmpson  v.  French,  10  Yerg.  [Tenn.J 
452)  ;  Van  Deusen  v.  Blum,  18  Pick.  229) ;  or  to  pay  a  propor- 
tion of  the  costs  of  a  suit  expected  to  be  incurred.  Saunders  v. 
Marke,  3  Leon.  429.  And  debt  also  lies,  if  brought  in  the  detinet 
simply,  to  recover  goods  on  a  contract  to  deliver  goods.  Dye^ 
24  b;  1  Chit.  PI.  122;  ante,  481,  art.  1,  §  1. 

§  2.  On  simple  contracts  and  legal  liabilities.  It  may  be  laid 
down,  as  a  general  rule  under  this  head,  that  debt  lies  upon 
every  contract,  in  deed  or  in  law,  for  the  recovery  of  a  sum  cer- 
tain. Underhill  v.  Ellicombe,  1  M'  Clel.  &  Y.  457 ;  Meakings 
v.  Ochiltree,  5  Port.  (Ala.)  395 ;  Elder  v.  Rouse,  15  Wend.  220. 
It  lies  for  the  recovery  of  money  lent,  paid,  had  and  received 
and  due  on  an  account  stated  (Com.  Dig  ,  Debt,  H.;  Young  v. 
Hawkins,  4  Yerg.  [Tenn.]  171) ;  for  goods  sold  and  delivered 
{Emery  v.  Fell,  2  Term.  Rep.  28 ;  Dillingham  v.  Skein,  1 
Eempst.  181) ;  for  work  and  labor  done  {Thompson  v.  French, 
10  Yerg.  [Tenn.]  452) ;  for  rent  for  an  agreed  sum,  whether  the 
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demise  was  by  deed,  by  an  unsealed  writing  or  orally  (McKean 
v.  Whitney,  3  Denio,  452  ;  McEwen  v.  Joy,  7  Rich.  [S.  0.]  33  ; 
see  Gibson  v.  Kirk,  1  Q.  B.  850) ;  for  interest  due  on  the  loan  or 
forbearance  of  money  (Herries  v.  Jamieson,  5  Term  Rep.  553) 
or  to  recover  back-money'  paid  as  usurious  interest  (Houghton 
v.  Stowell,  28  Me.  215) ;  it  lies  also  on  a  bill  of  exchange  (Sharpe 
v.  Eowlkes,  7  Humph.  [Tenn.]  512  ;  Hotting sworth  v.  Milton,  8 
Leigh  [Va.],  50  ;  Hatch  v.  Trayes,  11  Ad.  &  El.  702) ;  and  on  a 
promissory  note  by  the  payee  against  the  maker,  though  not 
shown  to  have  been  drawn  for  value  received  (lb.;  Lyons  v. 
Cohen,  3  Dowl.  243;    Wilmarth  v.   Crawford,  10  Wend.   340; 
Evans  v.  Landon,  3  111.  53) ;  or  by  an  indorsee  against  his  im- 
mediate indorser  ( Watkins  v.  Wake,  7  Mees.  &  W.  488 ;  S.  C,  9 
Dowl.  242  ;  Eriersonv.  Reeve,  7  Humph.  [Tenn.]  357);  but  not  by 
the  indorsee  against  the  acceptor.     Poioell  v.  Ansell,  9  Dowl. 
893.     It  lies  on  an  award  to  pay  money  (Stanley  v.  Cliappell, 
8  Cow.  235 ;  and  see  2  Saund.  62,  note  5) ;  or  to  recover  a  sum 
of  money  decreed  as  alimony  (Howard  v.  Howard,  15  Mass.  196) . 
or  on  a  decree  of  a  court  of  chancery  fixing  the  balance  of  a 
partnership   account   (Thrall  v.   Waller,   13  Vt.  231 ;  and  see 
Evans  v.  Tatem,  9  Serg.  &  R.  252  ;  Post  v.  Neafie,  3  Caines,  22)  ; 
or  on  foreign  judgments  or  decrees  (lb.;  Henry  v.  Adey,  3  East, 
221  ;'Headly  v.  Roby,   6  Ohio,  527;    Warren  v.  McCarthy,  25 
IU.  95  ;  Stznfield  v.  Felters,  7  Blackf.  [Ind.]  558) ;  and  on  by- 
laws (Company  of  Feltmakers  v.  Davis,  1  B.  &  P.  98 ;  and  see 
Meaher  v.  Chattanooga,  1  Head  [Tenn.],  74;  Israel  v.  Jackson- 
ville, 2  111.  290);  or  for  lines.    Hopkins  v.  Mayor,  etc.,  of  Swan- 
sea, 4  Mees.  &  W.  621 ;  S.  C,  8  id.  901.     And  debt  is  held  to  lie 
against  an  executor  to  recover  a  legacy.     Pettigrew  v.  Petligrew, 
1  Stew.  (Ala.)  580  ;  see  Childress  v.  Emory,  8  Wheat.  642  ;  Storer 
v.  Storer,  6  Mass.  390.     So  it  lies  to  recover  of  a  corporation 
damages  assessed  for  land  taken  (Blanchard  v.  M.  and  L.  Turn- 
pike Co.,  1  Dana  [Ky.],  86)  ;  and  against  corporations  generally 
for  the  recovery  of  a  debt  in  those  cases  in  which  assumpsit 
may  be  maintained  against  them  (see  ante,   vol.   I,   379,  title 
Assumpsit) ;  and  in  all  those  instances  in  which  they  contract 
by  deed  to  pay  money.     1  Chit.  PI.  123  ;  and  see  Tilson  v.  War- 
wick Gaslight  Co.,  4  B.  &  C.  962  ;  S.  C,  7  D.  &  R.   376.     And 
debt  also  lies  against  an  importer  to  recover  the  duties  on  goods 
imported  by  him.     United  States  v.  Murdock,  18  La.  Ann.  305. 
§  3.  On  specialties.     An  action  of  debt  lies  to  recover  money 
on    any    specialty,    or    contract    under    seal    to    pay   money. 
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Evans  v.  Jones,  5M.&W.  295  ;  S.  C,  7  Dowl.  482  ;  Wetumplca  & 
R.  Co.  v.  Hill,  7  Ala.  772.  Thus,  it  lies  on  single  bonds  (Ingram 
v.  Hull,  Mart.  [N.  C]  1);  on  charter  parties  (Hooper  v.  Shepard, 

2  Stra.  1089  ;  Atty  v.  Parish,  1  New  R.  104) ;  on  policies  of  in- 
surance under  seal  (Marine  Ins.  Co.  of  Alexandria  v.  Young,  1 
Cranch  [U.  S.],  332;  People's  Ins.  Co.  v.  Spencer,  53  Penn.  St. 
353) ;  on  a  replevin  bond  {Darling  v.  Peck,  15  Ohio,  65 ;  Salter 
v.  Richardson,  3  T.  B.  Monr.  [Ky.]  204 ;  Manning  v.  Pierce,  3 
111.  4  ;  (roeZz  v.  Joerg,  64  id.  114) ;  on  a  bond  conditioned  for  the 
performance  of  covenants  (Meakings  v.  Ochiltree,  5  Port.  [Ala.] 
395) ;  or  to  recover  interest  due  on  a  bond,  payable  before  the 
principal  is  due.  Sparks  v.  Garigues,  1  Binn.  (Penn.)  152.  And 
where  one  executes  his  bond,  by  which  he  promises  to  pay  on 
demand  to  another,  in  gold  or  silver,  or  its  equivalent,  a  certain 
sum  of  money,  this  is  a  promise  to  pay  that  sum  in  gold  or  sil- 
ver coin,  or  its  equivalent ;  and  debt  may  be  maintained  upon 
it.     Turpin  v.  Sledd,  23  G-ratt.  (Va.)  238 ;  and  see  Uhyne  v. 

Wacaser,  63  N.  C.  36  But  it  is  held  that  debt  will  not  lie  upon 
a  bond  which  is,  upon  its  face,  payable  in  a  particular  currency, 
as,  for  instance,  "the  currency  of  Virginia  money."  Dungan  v. 
Henderlite,  21  Gratt.  (Va.)  149.  It  lies  upon  an  injunction  bond 
{Casey  v.  Giles,  1  Dev.  &  B.  [N.  C]  L.  1) ;  by  the  lessor  against 
the  assignee  of  his  lessee,  for  rent  in  arrear,  under  a  sealed 
lease  (McKeon  v.  Whitney,  3  Denio,  452 ;  Allen  v.  Bryan,  5  B. 
&  C.  512);  or  by  the  assignee  of  the  reversion  against  the  assignee 
of  the  term  (Hornidge  v.  Wilson,  11  Ad.  &  El.  645;  Howland 
v.  Coffin,  12  Pick.  125) ;  and  to  recover  the  purchase-money  of 
lands  sold  under  articles  of  agreement.  Huleer  v.  Burke,  11 
Serg.  &  R.  238. 

But  an  action  of  debt  will  not  lie  upon  a  sealed  instrument 
/  wherein  is  contained  no  promise  to  pay  any  sum  of  money  under 
any  terms  or  conditions  (Mitchell  v.  McNabb,  58  Me.  506) ;  nor 
will  it  lie  on  a  collateral  and  independent  covenant  to  pay  the 
debt  of  another  person  on  non-performance  by  him.  Harrison 
v.  Matthews,  10  M.  &  W.  768;  S.'  C,  2  Dowl.  (N.  S.)  318 ;  Ran- 
dall v.  Rigby,  4  M.  &  W.  130;  S.  C.,  6  Dowl.  650 ;  Gregory  v. 
Thomson,  31  N.  J.  (Law)  166  ;  see  Brown  v.  Bussey,  7  Humph. 
(Tenn.)  573. 

§  4.  On  records.  An  action  of  debt  also  lies  upon  records  ;  as, 
for  instance,  upon  the  judgment  of  a  superior  or  inferior  court 
of  record.    Headly  v.  Roby,  6  Ohio,  521  ;  Mclntire  v.  Caruth, 

3  Brev.  (S.  C.)  395 ;  ante,  482,  §  2  ;  and,  it  seems,  on  a  judgment  of 
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an  inferior  conrt,  not  of  record.  Jones  v.  Jones,  5  M.  &  W 
523  ;  S.  C,  7  Dowl.  841 ;  Read  v.  Pape,  1  Cr.5  M.  &  R.  302 ;  and 
see  Hale  v.  Angel,  20  Johns.  342  ;  Bennet  v.  Moody,  2  Hall  (N. 
Y.),  471.  But  it  is  held  that,  in  order  to  sustain  the  action  upon 
a  judgment,  or  upon  any  matter  of  record,  the  obligation  must 
result  from  the  record  itself  and  must  be  shown  by  the  record 
without  requiring  averments  of  additional  matter.  The  record 
must  show  a  still  subsisting  obligation,  perfect  in  its  inception, 
and  still  unsatisfied.     Dimick  v.  Brooks,  21  Vt.  569. 

Debt  is  frequently  brought  upon  a  recognizance  of  bail  (1 
Chit.  PI.  125) ;  and  it  lies  on  a  recognizance  to  the  State  in  a 
criminal  proceeding  {State  v.  Folsom,  26  Me.  209 ;  Green  v. 
Dana,  13  Mass.  493);  and  also  upon  a  sheriffs  return  of  fieri 
facias,  which  is,  in  the  nature  of  a  record,  to  recover  the  money 
which  he  has  received.    2  Saund.  343,  344,  note  2 ;  Cockram  v. 

Welbye,  2  Show.  79.  But  it  will  not  lie  on  a  statute  bail  bond 
in  Massachusetts  (Niles  v.  Drake,  17  Pick.  516) ;  Maine 
(Ravins  v.  Currier,  62  Me.  236) ;  or  New  Hampshire.  Pierce 
v.  Reed,  2  N.  H.  359. 

§5.  On  statutes.  Debt  is  the  remedy  upon  statutes  ;  first,  when 
an  action  of  debt  is  given  by  the  statute  ;  and  second,  where  the 
statute  provides  for  the  payment  of  a  sum  of  money,  or  gives  a 
penalty  or  forfeiture  on  the  doing  of  a  forbidden  act,  but  does 
not  mention  any  mode  of  recovering  it.  Van  Hook  v.  Whitlock, 
3  Paige,  409  ;  Blackburn  v.  Baker,  7  Port.  (Ala.)  284  ;  Rice  v. 
Barre  Turnpike,  4  Pick.  130  ;  Adams  v.  Woods,  3  Cranch,  341  ; 
Kelly  v.  Dams,  1  Head  (Tenn.),  71 ;  The  Nashville,  4  Biss.  188. 
The  action  may  be  brought  by  the  party  aggrieved  (see  Luke  v. 
Smith,  1  New  Rep.  174 ;  Stockwell  v.  United  Stales,  13  Wall. 
531,  542 ;  Spence  v.  Thompson,  11  Ala.  746) ;  or  by  a  common 
informer,  according  as  the  statute  gives  the  penalty  to  the  one 
or  the  other.  Com.  Dig.,  Action,  Debt,  E.,  1,  2  ;  Browne  on  Ac- 
tions at  Law,  347.  But  if  there  be  no  express  provision  enabling 
an  informer  to  sue,  debt  cannot  be  supported  in  his  name  for 
the  recovery  of  the  penalty.  lb. ;  Rex  v.  Malland,  2  Strange, 
828 ;  Fleming  v.  Bailey,  5  East,  313,  315.  And  where  a  new 
statute  prescribes  a  particular  remedy,  that  remedy  only  can  be 
taken  upon  the  statute.     Smith  v.  Drew,  5  Mass.  514  ;  Smith  v. 

Woodman,  28  N.  H.  520  ;  Almy  v.  Harris,  5  Johns.  175  ;  People 
v.  Green,  3  N.  Y.  S.  C.  (T.  &  C.)  90,  98  ;  S.  C,  1  Hun  (N.  Y),  1, 
11.  It  has,  therefore,  been  held  that  debt  will  not  lie  for  the 
poor's  rate  (Stevens  v.  Evans,  2  Burr.  1157);  and  the  English 
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acts  relating  to  highways  having  given  a  remedy  by  distress  for 
the  money  assessed  in  lieu  of  statute  duty,  an  action  of  debt 
cannot  be  maintained  for  it.  Underbill  v.  Ellicombe,  1  McClel. 
&  Y.  450;  and  see  Attorney -General  v.  Sewell,  4  M.  &  W.  77. 
But  it  has  been  held  that  debt  lies  for  the  collection  of  a  tax, 
notwithstanding  a  remedy  by  distress  is  given  by  statute.  Town 
of  Geneva  v.  Cole,  61  111.  397. 

That  the  United  States  can  maintain  an  action  of  debt  for  a 
specific  penalty,  imposed  for  a  violation  of  a  statute,  see  Stock- 
well  v.  United  States,  13  Wall.  531 ;  see,  also,  Chaffee  v.  United 
States,  18  id.  516 ;  United  States  v.  Willett,  5  Ben.  220.  But 
debt  will  not  lie  upon  section  73  of  the  internal  revenue  act  of 
June  30,  1864.  The  penalty  provided  being  fine  and  imprison- 
ment, shows  that  prosecution  by  indictment  is  contemplated. 
United  States  v.  Morin,  4  Biss.  93;  and  see  United  States  v. 
Ebner,  id.  117. 

A  prosecution  for  a  penalty  under  section  3  of  act  of  congress, 
July  4,  1864,  regulating  the  carriage  of  passengers  on  steamships, 
etc.,  must  be  by  action  of  debt,  and  not  a  libel  in  rem.  The 
Nashville,  4  Biss.  188. 

§  6.  For  rent.  See  ante,  484,  art.  2,  §  *2.  The  action  of  debt  is, 
in  some  cases,  thepeculiar  remedy.  Thus,  where  a  lessee  has  been 
evicted  from  part  of  the  premises  by  a  third  person,  this  action 
is  the  only  remedy  against  the  lessee  for  an  apportionment  of 
rent,  though,  in  such  case,  covenant  will  lie  against  the  lessee's 
assignee.  Stevenson  v.  Lambard,  2  East,  579,  580  ;  see  ant,e,  title 
Covenant;  and  see  How  v.  Kennett,  3  Ad.  &  EL  659  ;  S.  C,  N. 
&  M.  10  ;  Mortimer  v.  Preedy,  3  M.  &  W.  605. 

§  7.  For  an  annuity.  See  ante,  vol.  1,  325,  Annuities.  Where 
the  annuity  is  for  years  merely,  and  not  for  life,  debt  lies  for  the 
arrears  thereof.  Davis  v.  Speed,  5  Mod.  143.  But  it  would  seem 
that  no  action  at  law  can  be  supported  for  the  arrears  of  an  an- 
nuity, unless  it  be  granted  by  deed,  and  there  must  be  an  express 
grant  in  such  deed.  In  re  Locke,  2  Dowl.  &  Ry.  603  ;  Neild  v. 
Smith,  14  Ves.  491 ;  1  Chit.  PI.  124  ;  see  Kelly  v.  Clubb,  6  Moore, 
335  ;  S.  C,  2  B.  &  B.  130. 

ARTICLE  III. 

WHEN  THE   ACTION   DOES   NOT  LIE. 

Section  1.  In  general.  It  is  the  general  rule,  that  an  action  of 
debt  is  not  sustainable,  unless  there  be  a  money  demand  either 
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certain,  or  which  can  be  readily  reduced  to  a  certainty.  See  ante, 
482,  art.  2,  §  1,  and  cases  cited.  It  does  not  lie  upon  a  promise 
to  pay  a  debt  in  a  particular  kind  of  "money,"  "funds,"  or 
"  currency  "  {Deberry  v.  Darnell,  5  Yerg.  [Tenn.]  451  ;  Sinclair 
v.  Piercy,  5  J.  J.  Marsh.  [Ky.]  63 ;  Scott  v.  Conover,  6  N.  J.  [Law] 
222  ;  ante,  483,  art.  2,  §  3)  ;  nor  can  it  be  supported  for  a  debt  pay- 
able by  installments,  till  the  whole  of  them  be  due  {Farnham  v. 
Hay,  3  Blackf.  [Ind.]  167  ;  Hoy  v.  Hoy,  44  111.  469),  unless  the  pay- 
ment is  secured  by  a  penalty.  Coates  v.  Hewit,  1  Wils.  80  ; 
Fontaine  v.  Aresta,  2  McLean  (C.  C),  127 ;  see  Nailor  v.  Kerney, 
1  Cranch  (C.  C),  112.  But  where  the  sum  payable  is  not  an  in- 
stallment of  a  larger  sum,  but  a  distinct  debt,  the  action  lies. 
Thus,  it  lies  to  recover  two  sums  payable  on  different  days  (2 
Wms.  Saund.  303,  note  {Rudder  v.  Price,  1  H.  Bl.  554),  or  to 
recover  rent  paj-able  periodically.  lb.  Debt  will  not  lie  upon 
a  collateral  promise  to  pay  the  debt  of  another  {Tappen  v. 
Campbell,  9  Yerg.  [Tenn.]  436 ;  Gregory  v.  Thompson,  31  N.  J. 
[Law]  166 ;  but  see  Hall  v.  Rogers,  7  Humph.  [Tenn.]  536 ; 
Brown  v.  Bussey,  id.  573)  ;  nor  by  the  indorsee  against  the 
acceptor  of  a  bill  or  maker  of  a  note  {Bishop  v.  Young,  2  B.  & 
P.  78 ;  Powell  v.  Ancell,  9  Dowl.  893  ;  Cloves  v.  Williams,  3 
Bing.  N.  C.  868 ;  S.  C,  5  Scott,  68 ;  Smith  v.  Segar,  3  Hen.  & 
M.  [Va.]  394  ;  but  see  Vowell  v.  Alexander,  1  Cranch  [C.  C],  33; 
Planters'1  Bank  v.  Galloway,  11  Humph.  [Tenn.]  342  ;  Home 
v.  Semple,  3  McLean  [C.  C],  150)  ;  nor  on  a  contract  of  indemnity 
against  unliquidated  or  unascertained  damages.  Flanagan  v. 
Camden  M.  Ins.  Co.,  25  N.  J.  (Law)  506  ;  and  see  Little  v.  Mer- 
cer, 9  Mo.  218.  But  it  is  held  that  where  a  party  enters  into  a 
new,  original  and  immediate  contract  with  the  plaintiff,  although 
it  be  a  security  for  a  collateral  debt,  an  action  of  debt  can  be 
maintained.  Sison  v.  Kidman,  1  Dowl.  (N.  S.)  493 ;  S.  C,  4 
Scott  (N.  R.),  429. 

The  general  doctrine  is  laid  down,  that  an  action  of  debt  can- 
not be  sustained  on  a  decree  in  chancery.  Elliot  v.  Ray,  2 
Blackf.  (Ind.)  31 ;  Van  Buskirk  v.  Mulock,  18  N.  J.  (Law)  184 ; 
Mchelberger  v.  Snyder,  8  Watts,  181 ;  but  see  Thrall  v.  Waller, 
13  Yt.  231 ;  ante,  483,  art.  2,  §  3.  Nor  will  it  lie  against  an  admin- 
istrator, in  one  of  the  States  of  the  Union,  on  a  judgment  obtained 
against  a  different  administrator  of  the  same  intestate,  appointed 
under  the  authority  of  another  State.  There  is  no  privity  be- 
tween them.  Stacy  v.  Thrasher,  6  How.  (U.  S.)  44 ;  and  see 
Paine  v.   Mclntire,    32  Me.   131.    Nor  is  it  the  proper  form 
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of  action  upon  a  bond,  unless  conditioned  for  the  payment  of 
money  only  {Curie  v.  Pettus,  6  Mo.  497) ;  nor  upon  a  mort- 
gage in  the  common  form,  containing  no  covenant  to  pay 
the  debt  {Barrett  v.  Glover,  2  Gill  [Md.J,  171) ;  nor  to  recover 
for  the  loan  of  scrip  {Farrar  v.  Baber,  Ga.  Dec,  Part 
11,  125)  ;  nor  upon  a  writing  acknowledging  that  the  person 
signing  it  has  borrowed  a  watch  of  the  value  of  $20  {Thayer  v. 
Campbell,  2  Bibb  [Ky.],  472)  ;  nor  on  a  writing  to  buy  "  a  horse 
at  the  value  of  £30 "  {Watson  v.  IP N airy,  1  id.  356) ;  nor  on  a 
note  to  pay  $100  in  leather,  or  other  property  of  its  value 
{Bruner  v.  Kelso,  id.  587  ;  Mattox  v.  Craig,  2  id.  584) ;  nor 
will  debt  lie  when  the  cause  of  action  grows  out  of  a  wrong,  and 
not  a  contract.  Eads  v.  Pitkin,  3  Iowa,  77  ;  Chamberlain  v. 
Cox,  2  N.  J.  (Law)  333  ;  see  Coffee  v.  United  States,  18  Wall.  516. 

ARTICLE  IV. 

WHO   MAY    MAINTAIN   THE   ACTION". 

Section  1.  In  general.  Debt  lies  in  favor  of  the  United  States 
in  some  cases.  See  United  States  v.  Lyman,  1  Mas.  (C.  C.)  482  ; 
United  States  v.  Allen,  4  Day  (Conn.),  474  ;  ante,  485,  art.  2,  §  5. 
So,  it  is  the  remedy  given  by  an  early  statute  (32  Hen.  8,  c.  37), 
to  the  executors  of  parties  seized  in  fee  or  for  life  to  recover  any 
arrears  of  rent  due  to  the  testator,  and  to  husbands  to  recover 
arrears  of  rent  due  in  the  life-time  of  their  wives,  arising  from 
the  wife's  freehold  property  (see  Bac.  Abr.,  Debt,  C.) ;  and  it 
may  be  maintained  for  rent  reserved  by  indenture  by  an  assignee 
of  the  lessor  against  an  assignee  of  the  lessee  {Rowland  v.  Cof- 
fin, 12  Pick.  125) ;  or  by  the  lessor  against  the  assignee  of  his 
lessee,  to  recover  rent  in  arrear,  under  a  sealed  lease.  McKeon 
v.  Whitney,  3  Denio,  452.  So,  it  has  been  held  to  lie  by  the 
bearer  against  the  maker  of  a  promissory  note,  payable  to 
bearer  {Carroll  v.  Meeks,  3  Port.  [Ala.]  226  ;  but  see  Howell  v. 
Hallett,  Minor  [Ala.],  102);  and  by  the  indorsee  against  an 
acceptor  of  a  bill  of  exchange.  Raborg  v.  Peyton,  2  Wheat. 
385;  but  see  preceding  article,  §  1.  Wherever  a  statute  imposes 
a  legal  obligation  upon  one  person  to  pay  money  to  another,  an 
action  of  debt  may  be  maintained  by  the  party  to  whom  it  is  pay- 
able ( Van  Hook  v.  Whitlock,  3  Paige,  409  ;  ante,  485,  art.  2,  §  5) ; 
and  under  a  statute  of  Virginia,  debt  will  lie  for  the  payee 
against  the  acceptor  of  an  order.  Hollingsworlh  v.  Milton,  8 
Leigh  (Va.),  50. 
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In  New  York  it  was  held  that  an  action  on  a  bond  given  to  A 
and  B,  as  overseers  of  the  poor  of  a  certain  town,  must  be  sued 
in  the  names  of  the  overseers  for  the  time  being.  Armine  v. 
Spencer,  4  Wend.  406. 

ARTICLE  V. 

AGAINST   WHOM   IT   MAY   BE   MAINTAINED. 

Section  1.  In  general.  See  preceding  article.  By  the  common 
law  as  it  exists  in  this  country,  debt  lies  against  executors  upon 
a  simple  contract  {Childress  v.  Emory,  8  Wheat.  642  ;  Pettigrew 
v.  Pettigrew,  1  Stew.  [Ala.]  580) ;  and  the  same  is  true  in  Eng- 
land since  the  statute  3  and  4  Will.  IY,  c.  42,  under  which  "  wager 
of  law"  is  no  longer  allowed.  See  1  Chit.  PI.  124,  128;  Chil- 
dress v.  Emory,  8  Wheat.  642. 

An  action  of  debt  lies  against  a  constable  for  a  mere  neglect  to 
return  an  execution.  Sloan  v.  Case,  10  Wend.  370.  And  where 
the  directors  of  a  bank  are  made  by  statute  responsible  for  the 
debts  of  the  bank,  debt  will  lie  against  them.  Falconer  v.  Camp- 
bell, 2  McLean  (C.  C),  195.  And  where  by  mistake,  fraud  or 
accident  the  tonnage  and  light  duties  payable  by  law  are  not 
paid  by  the  owner  of  a  vessel,  an  action  of  debt  lies  against  him 
for  their  recovery  {United  States  v.  Hathaway,  3  Mas.  [C.  C] 
324) ;  but  not  against  a  mere  consignee.  lb.  Where  two  have 
incurred  the  forfeiture  of  a  penalty  under  a  statute,  debt  may 
be  maintained  against  one  only  to  recover  the  penalty.  Powers 
v.  Spear,  3  N.  H.  35. 

§  2.  Heir.  An  action  of  debt  will  lie  against  an  heir,  having 
assets  by  descent  in  fee  simple,  on  the  obligation  of  his  ancestor, 
wherein  the  heir  is  expressly  bound.  1  Sel.  N.  P.  531 ;  Barber 
v.  Fox,  1  Wms.  Saund.  136,  and  notes  ;  and  see  Walker  v.  Ellis, 
2  Munf.  (Va.)  88.  But  the  heir  is  liable  to  no  greater  extent 
than  the  value  of  the  land  descended,  and  as  soon  as  he  has  paid 
his  ancestor's  debt,  to  the  value  of  the  land,  he  is  entitled  to 
hold  the  land  discharged.  Buckley  v.  Nightingale,  1  Str.  665  ; 
1  Sel.  N.  P.  532 ;  and  see  ante,  title  Covenant. 

§  3.  Devisee.  A  devisee  was  not  liable,  either  at  common  law 
or  in  equity,  to  the  payment  of  the  testator's  debts  in  respect  of 
the  land  devised  {PlasJcet  v.  Beeby,  4  East,  485;  Wilson  v. 
Knubley,  7  id.  135);  but  by  statute  11  Geo.  IV,  and  1  Will.  IV, 
c.  47,  he  may  be  sued  in  an  action  of  debt  or  covenant  for  the 
breach  of  a  contract  of  the  testator  under  seal  or  of  record.  See 
lb.;  Oalton  v.  Hancock,  2  Atk.  432  ;  and  see  ante,  title  Covenant 
Vol.  II.— 62 
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AKTICLE  VI. 

AGAINST  WHOM   IT  CANNOT  BE   MAINTAINED. 

Section  1.  In  general.  If  a  lessee  assigns  his  term,  and  the 
lessor  accepts  rent  from  the  assignee,  debt  will  not  lie  afterward 
against  the  lessee,  his  executor  or  administrator.  Com.  Dig., 
Debt,  F.  So  if  an  executor  or  administrator  of  a  lessee  of  a  term 
assigns  it,  and  the  lessor  accepts  the  rent  from  the  assignee  (lb. ; 
Marrow  v.  Turpin,  Cro.  Eliz.  715) ;  and  if  the  assignee  of  a  term 
assigns  it  over  even  to  a  beggar,  it  is  not  fraud,  and  he  is  dis- 
charged of  the  rent.     Lekeux  v.  Nasli,  2  Str.  1221. 

ARTICLE  VII. 

ELECTION   OF  ACTIONS. 

Section  1.  In  general.  Assumpsit  and  debt  lie  concurrently 
for  remuneration  for  services  and  for  all  the  usual  money  de- 
mands. Mahaffey  v.  Petty,  1  Ga.  261 ;  Smith  v.  First  Cong,  in 
Lowell,  8  Pick.  178  ;  ante,  482,  art.  2,  §  2.  So  debt,  as  well  as  as- 
sumpsit, will  lie  for  the  recovery  of  a  reward  offered  to  be  paid  for 
the  apprehension  and  conviction  of  the  perpetrator  of  a  specified 
crime.    Furman  v.  Parke,  21  N.  J.  (Law)  310. 

But  debt  is  the  only  action  that  can  be  maintained  on  a  sealed 
instrument,  unattested  by  a  subscribing  witness.  Ingram  v.  Hall, 
Mart.  (N.  C.)l.  So  debt,  and  not  assumpsit,  was  held  the  proper 
form  of  action  for  the  recovery  of  money  from  a  stakeholder  of 
a  bet  on  a  trotting  match  (W  Keon  v.  Caherty,  3  Wend.  494) ; 
and  debt,  not  assumpsit,  was  held  to  lie  on  a  justice's  judgment 
of  New  York.  James  v.  Henry,  16  Johns.  233.  Either  form  of 
action  lies  against  the  maker  of  a  promissory  note.  Martin  v. 
Boot,  17  Mass.  222 ;  see  Mandemlle  v.  Riddle,  1  Cranch,  290. 
And  where  one  binds  himself  in  a  penalty  to  do  a  certain  act, 
and  fails  to  do  it,  he  may  be  sued  in  debt  for  the  penalty,  or  in 
assumpsit  for  a  breach  of  the  agreement,  and  in  the  latter  action 
he  may  be  liable  beyond  the  amount  of  the  penalty.  Dick  v. 
Oaskill,  2  Whart.  184  ;  see  ante,  vol.  I,  Assumpsit. 

Debt  or  trespass  on  the  case  lies  for  the  escape  of  a  prisoner 
in  execution.  Rawson  v.  Dole,  2  Johns.  454 ;  see  Brown  v. 
Oenung,  1  Wend.  115.  But  debt,  and  not  trespass,  is  the  proper 
remedy,  under  the  statute  of  Mississippi,  relating  to  actions  for 
cutting  trees.     Elder  v.  Hilzlieim,  35  Miss.  231.    And  actions  for 
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the  penalty,  on  the  timber  act  of  New  Jersey,  must  be  debt  and 
must  so  appear  on  the  record  of  the  justice.     M'lntosh  v.  GUI, 

1  N.  J.  (Law)  11 ;  Crane  v. ,  id.  53.     So,  in  courts  for  the 

trial  of  small  causes  in  New  Jersey,  actions  arising  on  single 
contract  must  be  brought  as  actions  of  debt,  and  not  otherwise. 
Biker  v.  Jacobus,  2  id.  328 ;  Witlierly  v.  Morgan,  id.  83. 

Debt  or  covenant  is  held  to  be  the  appropriate  action  upon  a 
writing  obligatory.    French  v.  Tunstall,  I  Hempt.  204. 

In  Arkansas,  a  petition  in  debt  can  be  sustained  only  in  cases 
for  the  direct  payment  of  money.  Burton  v.  Brooks,  25  Ark. 
215. 


492  DEEDS. 


CHAPTER  LIII. 

DEEDS. 

TITLE  I. 

NATUKE  AND  REQUISITES  OF. 

ARTICLE  I. 

DEEDS   IN"   GENERAL. 

Section  1.  Definition.  In  its  general  signification,  a  deed 
means  a  writing  sealed  and  delivered.  Hammond  v.  Alex- 
ander, 1  Bibb  (Ky.),  333 ;  Wing  v.  Chase,  35  Me.  260.  Seal- 
ing and  delivery  constitute  a  deed  (lb. ;  Long  v.  Ramsey, 
1  Serg.  &  R.  72 ;  Taylor  v.  Olazer,  2  id.  502) ;  and  an  instru- 
ment in  writing  and  under  seal,  as  a  bond,  an  agreement, 
or  contract  of  any  kind,  is  as  much  a  deed  as  is  a  con- 
veyance of  real  estate,  and,  after  delivery  and  acceptance,  is 
obligatory.  lb.  But  by  the  term  deed  is,  perhaps,  oftener  under- 
stood, a  writing  under  seal  by  which  lands,  tenements,  or 
hereditaments  are  conveyed  for  an  estate  not  less  than  a  free- 
hold. See  1  Broom  &  Had.  Com.  (Wait's  notes)  720  ;  4  Kent's 
Com.  450  ;  M'Cabe  v.  Hunter,  7  Mo.  355  ;  Whitney  v.  Sweelt,  22 
!N".  H.  10.  The  law  requires  greater  solemnity  in  the  conveyance 
of  land  than  in  that  of  chattels  ;  but  in  the  early  periods  of 
English  history,  and  prior  to  the  statute  of  frauds  and  perjuries, 
of  29  Charles  II,  the  conveyance  of  land  was  not  usually  by 
writing,  though  it  was  accompanied  by  overt  acts  equivalent, 
in  point  of  formality  and  certainty,  to  deeds.  By  the  provisions 
of  the  statute  referred  to  (29  Charles  II,  c.  3,  §§  1,  2),  all  estates 
and  interests  in  lands  (except  leases  not  exceeding  three  years) 
created,  granted,  or  assigned,  by  livery  and  seisin  only,  or  by 
parol,  and  not  in  writing,  and  signed  by  the  party,  were  declared 
to  have  no  greater  force  and  effect  than  estates  at  will  only.  And 
the  same  statute  further  provided,  that  no  person  could  be 
charged  upon  any  ''contract  or  sale  of  lands,  or  any  interest  i;i 
or  concerning  the  same,"  unless  the  agreement,  or  some  menu* 
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randum  or  note  thereof,  was  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  by  him  lawfully 
authorized.  Id. ,  §  4.  This  statute  has  been  substantially  followed, 
by  the  statutes  of  the  several  States  of  the  Union,  all  of  which 
require  an  instrument  in  writing  in  order  to  convey  land  or  any 
interest  therein.     See  post,  title  Frauds,  Statute  of 

§  2.  Essentials  of  a  good  deed.  It  is  essential  to  the  validity  of 
a  deed  of  conveyance  that  it  be  in  writing,  under  which  is  in- 
cluded printing,  upon  paper  or  parchment  (Co.  Litt.  35  b;  Shep. 
Touch.  50,  54 ;  Warren  v.  Lynch,  5  Johns.  246) ;  writing  upon 
such  materials  being  regarded  as  less  likely  to  be  altered,  vitiated, 
or  corrupted.  lb.  And  if  an  agreement  be  written  on  a  piece  of 
wood,  linen,  the  bark  of  a  tree,  a  stone,  or  the  like,  and  this  be 
sealed  and  delivered,  it  is,  nevertheless,  not  a  good  deed.  lb. ;  1 
Broom  &  Had.  Com.  (Wait's  notes)  724.  So  the  writing  upon 
the  deed  must  be  completed  before  delivery  ;  and  a  blank  paper, 
signed,  sealed,  and  delivered,  and  then  written  upon,  is  no  deed. 
Davidson  v.  Cooper,  11  Mees.  &  W.  793;  Permineerv.  IP  Daniel, 
1  Hill  (S.  C),  267  ;  Duncan  v.  Hodges,  4  McCord  (S.  C),  239 ; 
Warring  v.  Williams,  8  Pick.  326;  Burns  v.  Lynde,  6  Allen, 
305  ;  but  see  Wiley  v.  Moor,  17  Serg.  &  R.  438  ;  Woolley  v.  Con- 
stant, 4  Johns.  54 ;  and  see  title  Bonds,  ante,  vol.  1,  p.  678 ; 
Drury  v.  Foster,  2  Wall.  24 ;  Cooper  v.  Page,  62  Me.  192 ;  In- 
habitants  of  South  Berwick  v.  Huntress,  53  id.  89.  In  the  case 
last  cited  it  is  held  that  a  party  executing  a  deed  and  delivering 
it  to  another,  as  his  deed,  knowing  that  there  are  blanks  in  it  to 
be  filled,  necessary  to  make  it  a  perfect  instrument,  must  be  con- 
sidered as  agreeing  that  the  blanks  may  be  thus  filled  after  he 
has  executed  it.  And  see  Field  v.  Stagg,  52  Mo.  534  ;  Devin  v. 
Himer,  29  Iowa,  297. 

The  law  is  not  strict  in  requiring  absolute  accuracy  or  pre- 
cision in  respect  to  what  is  written,  as  it  regards  grammatical 
structure  or  orthography,  and  the  writing  may  be  in  any  known 
language  or  in  any  hand.  False  Latin  or  English,  though  it  be 
very  bad,  will  not  avoid  a  deed.  Shep.  Touch.  55  ;  Slirewshury1  s 
Case,  9  Rep.  48.  But  the  matter  written  must  be  legally  and 
orderly  set  forth  ;  that  is,  there  must  be  words  sufficient  to 
specify  the  agreement  and  bind  the  parties.  1  Broom  &  Had. 
Com.  (Wait's  notes)  725.  If  there  be  any  alteration,  erasure,  or 
interlining  made  in  any  part  of  the  deed  before  delivery,  it  will  not 
avoid  the  deed.  But  it  is  the  safer  way,  in  case  of  an  alteration, 
etc.,  to  make  a  memorandum  of  it  upon  some  part  of  the  instru- 
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ment  itself,  to  show  that  it  was  made  before  its  delivery.  See 
Shep.  Touch.  55  ;  Davidson  v.  Cooper,  11  Mees.  &  W.  800 ; 
Arrison  v.  Harmslead,  2  Perm.  St.  191. 

Other  requisites  of  a  good  deed  are,  a  party  competent  to  exe- 
cute it  (see  post,  §  6) ;  it  must  have  been  made  without  restraint 
( Worcester  v.  Eaton,  13  Mass.  371  ;  Fisk  v.  Stubbs,  30  Ala.  335; 
Topley  v.  Topley,  10  Minn.  460) ;  it  should  contain  the  names  of 
the  grantor  and  grantee  (see  Co.  Litt.  3a;  Hoffman  v.  Porter,  2 
Brock.  156  ;  Boone  v.  Moore,  14  Mo.  420 ;  Muskingum  Valley 
Turnpike  Co.  v.  Ward,  13  Ohio,  120 ;  Middleton  v.  Findla,  25 
Cal.  80)  ;  it  must  contain  the  requisite  parts  (see  post,  §  5) ;  it 
must  be  sealed  (see  Warren  v.  Lynch,  5  Johns.  239  ;  Davis  v. 
Judd,  6  Wis.  85  ;  ante,  vol.  I,  p.  674) ;  and  it  should  always  be 
signed,  even  where  signing  is  not  required  by  statute.  See  1 
Broom  &  Had.  Com.  (Wait's  notes)  733. 

An  unsealed  instrument  containing  the  names  of  the  parties, 
the  designation  or  description  of  the  property,  the  date  of  the 
transfer,  and  the  price  paid,  was  sufficient  to  pass  the  title  by 
the  civil  law.  Stanley  v.  Creen,  12  Cal.  148 ;  and  see  Mitchell 
v.  Tucker,  10  Mo.  260. 

§  3.  Delivery  of  deed.  It  is  essential  to  the  validity  of  a  deed 
that  it  should  be  delivered  with  the  assent,  and  in  pursuance  of 
an  intention  of  the  grantor  to  deliver  it  {Porter  v.  Buckingham, 

2  Harr.  [Del.]  197  ;  Hughes  v.  Easton,  4  J.  J.  Marsh.  [Ky.]  572  ; 
Armstrong  v.  Stovall,  26  Miss.  275  ;  Oliver  v.  Stone,  24  Ga.  63 ; 
Fisher  v.  Beckioorth,  30  Wis.  55) ;  and  it  takes  effect  only  from 
the  delivery.  Jackson  v.  Bard,  4  Johns.  230;  Harrison  v. 
Phillips  Academy,  12  Mass.  455  ;  Cutis  v.  York  Co.,  18  Me.  190  ; 
Egeny  v.  Woodard,  56  id.  45 ;  Hood  v.  Brown,  2  Ohio,  267 ;  but 
see  Smith  v.  Porter,  10  Gray,  67.  But  a  complete  delivery  of  a 
deed  requires  its  acceptance  by  the  grantee  {Stewart  v.  Pedditt, 

3  Md.  67  ;  Ward  v.  Winslow,  4  Pick.  518  ;  Corner  v.  Baldwin, 
16  Minn.  172)  ;  which  may,  however,  be  presumed  from  his  pos- 
session of  it  (lb. ;  Newlin  v.  Beard,  6  W.  Va.  110) ;  though  it  is 
held  that  an  acceptance  will  not  be  presumed  merely  because 
beneficial  to  the  grantee.  Commonwealth  v.  Jackson,  10  Bush 
(Ky.),  424. 

No  particular  act  or  form  of  words  is  necessary  to  constitute  a 
delivery  of  a  deed.  Any  thing  done  by  the  grantor,  from  which 
ii  ir  apparent  that  a  delivery  was  intended,  either  by  words  or 
acts,  or  both  combined,  is  sufficient.  Dayton  v.  Newman,  19 
Penn.   St.  194;  McClure  v.  Colclough,  17  Ala.  89;    Warren  v 
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Sweet,  31  N.  H.  332  ;  Burkholder  v.  Casad,  47  Ind.  418.  And  if 
a  grantor  execute  and  leave  a  deed  with  a  third  person,  at  the 
request  of  the  grantee,  it  will  be  a  sufficient  delivery.  Eckman 
v.  Eckman,  55  Penn.  St.  269 ;  Kane  v.  Machin,  17  Miss.  387  ; 
Hatch  v.  Bates,  54  Me.  136 ;  Cincinnati,  etc.,  R.  R.  Co.  v.  lliff, 
13  Ohio  St.  235  ;  Henrichsen  v.  Hodgen,  67  111.  179.  But  a  deed 
delivered  to  a  third  person  to  be  held  until  the  performance  of 
some  condition,  is  a  delivery  in  escrow  (1  Broom  &  Had.  Com. 
[Wait's  notes]  735) ;  and  unlike  the  case  of  a  delivery  to  the 
grantee,  or  his  agent,  no  title  passes  until  the  condition  is  per- 
formed (lb.  ;  Duncan  v.  Pope,  47  Ga.  445  ;  Hagood  v.  Harley, 
8  Rich.  [S.  C]  325)  ;  nor,  generally,  until  an  actual  delivery  of 
the  deed  to  the  grantee  after  the  happening  of  the  event  upon 
which  the  title  is  suspended.  But  this  rule  is  subject  to  excep- 
tions, one  of  which  is.  that  in  case  of  the  death  of  the  grantor 
before  condition  performed,  and  it  is  afterward  performed,  the 
law  from  necessity  will  give  effect  to  the  first  delivery,  and  make 
it  the  deed  of  the  grantor  from  that  time.  Perryman'  s  Case,  3 
Coke,  84.  This  fiction  is  indulged  to  satisfy  the  law,  which 
requires  that  a  delivery,  to  make  a  deed  effectual,  must  be  the 
act  of  the  grantor  ;  and  as  his  death  would  operate  as  a  revoca- 
tion of  the  authority  of  the  depositary,  the  intention  of  the  par- 
ties would  be  defeated  if  a  second  delivery  was  required  to  vest 
the  title.  Jackson  v.  Rowland,  6  Wend.  666 ;  Wheelright  v. 
WheelrigM,  2  Mass.  447 ;  see  Shirley  v.  Ay  res,  14  Ohio,  307  ; 
Miller  v.  Parker,  2  Mete.  (Ky.)  616  ;  Cook  v.  Brown,  34  N.  H. 
476 ;  Dyson  v.  Bradshaw,  23  Cal.  528  ;  Prutsman  v.  Baker,  30 
Wis.  644 ;  S.  C,  11  Am.  Rep.  592.  The  condition  upon  which  a 
deed  is  delivered  in  escrow  may  be  expressed  in  writing,  or  rest 
in  parol,  or  be  partly  in  writing  and  in  part  parol.  Stanton  v. 
Miller,  58  N.  Y.  (13  Sick.)  192  ;  and  see  Baldwin  v.  Potter,  2 
Root  (Conn.),  81  ;  Raymond  v.  Smith,  5  Conn.  555. 

§  4.  Recording  of  deed.  By  the  statute  law  of  the  several 
States  of  the  Union,  all  deeds  and  conveyances  of  land,  with 
the  exception  of  certain  chattel  interests,  must  be  recorded,  upon 
previous  acknowledgment  or  proof.  See  4  Kent's  Com.  456,  and 
note  o.  But  it  is  no  objection  to  the  validity  of  a  deed  that  it  is 
not  recorded,  except  as  to  creditors  and  subsequent  purchasers. 
McCaskle  v.  Amarine,  12  Ala.  17 ;  and  see  Morris  v.  Ford.  2 
Dev.  (N.  C.)  Eq.  418;  Vance  v.  MNairy,  3  Yerg.  (Tenn.)  171. 
But  on  this  point  the  statute  of  the  particular  State,  and  the 
decisions  made  thereunder,  should  be  consulted. 
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In  a  number  of  the  States,  two  witnesses  are  required  to  the 
execution  of  the  deed.  In  other  of  the  States  no  provision  is  made 
as  to  the  number  of  witnesses,  and  the  common-law  rule  applies, 
that  is,  one  witness  is  sufficient.  See  Norman  v.  Wells,  17  Wend. 
143  ;  Craig  v.  Finson,  Cheves'  (S.  C.)  L.  272  ;  Robertson  v.  Ken- 
nedy, 1  Stew.  (Ala.)  245;  1  Broom  &  Had.  Com.  (Wait's  notes) 
735.  The  time  within  which  to  have  the  deed  recorded  is  also 
fixed  by  statute  in  many  of  the  States,  the  period  of  time  vary- 
ing from  one  year  to  a  few  days,  while  in  other  States  no  pro- 
vision has  been  made  as  to  the  time  or  recording.  In  the  case 
last  mentioned,  it  is  only  necessary  that  the  deed  be  recorded 
with  due  diligence.  See,  generally,  4  Kent's  Com.  458,  and  notes  ; 
3  Washb.  Real  Prop.  285,  et  seq. 

It  is  held,  in  a  recent  case,  that  the  recording  laws  cannot  be 
made  by  equitable  construction  to  embrace  cases  not  within  them, 
or  to  give  constructive  notice  of  things  which  the  records  do  not 
show  ;  and  where  a  mistake  is  made  in  recording,  a  subsequent 
purchaser  has  a  right,  in  the  absence  of  actual  notice  of  the 
mistake,  to  rely  on  the  records  as  showing  the  exact  facts.  Bar- 
nard v.  Campau,  29  Mich.  162 ;  and  see  Oatman  v.  Fowler,  43 
Vt.  462;  Stevens  v.  Hampton,  46  Mo  404;  Johnston  v.  Slater, 
11  Graft,  (Va.)  321. 

§  5.  Formal  parts  of  deed.  Generally,  a  deed  may  be  said  to 
consist  of  the  names  of  the  parties,  the  consideration  for  which 
the  land  was  sold,  the  description  of  the  subject  granted,  the 
quantity  of  interests  conveyed,  and  lastly,  the  conditions,  reser- 
vations and  covenants,  if  any  there  be.  4  Kent's  Com.  460.  Or, 
according  to  the  early  writers,  the  parts  of  a  deed  were  distin- 
guished as  the  premises,  the  habendum,  the  tenendum,  the  red- 
dendum, or  reservation,  condition,  warranty  and  covenant.  Co. 
Litt.  6  a,  7a;  Shep.  Touch.  74. 

A  date  is  not  essential  to  the  validity  of  a  deed,  since  it  takes 
effect  from  the  time  of  its  delivery.  Meech  v.  Foioler,  14  Ark. 
29.  But  it  is  the  common  and  correct  practice  to  insert  a  date, 
and  when  a  deed  has  a  date,  it  will  be  presumed  to  have  been 
delivered  at  the  time  of  its  date.  Blake  v.  Fash,  44  111.  302  ; 
County  of  Henry  v.  Bradshaw,  20  Iowa,  355.  This  presumption 
may,  however,  be  rebutted,  and  the  true  time  of  the  delivery 
shown  by  competent  evidence.  McKenzie  v.  Roper,  2  Strobh. 
(S.  C.)  306  ;  Sweetzer  v.  Lowell,  33  Me.  446.  Where  the  date  in 
the  body  of  a  deed  was  exactly  one  year  before  the  date  at  the 
foot,  it  was  held  that  the  latter  should  be  considered  as  the  true 
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date  of  the  execution  of  the  deed.  Morrison  v.  Caldwell,  5  T. 
B.  Monr.  (Ky.)  426. 

The  date,  the  name  and  descriptions  of  the  parties  are  followed 
by  the  recitals  of  such  deeds,  agreements  or  matters  of  fact  as 
are  necessary  to  explain  the  reasons  upon  which  the  present 
transaction  is  founded.  In  these  recitals  there  often  appears  the 
consideration  upon  which  the  deed  is  made  and  a  general  de- 
scription of  the  subject-matter.  See  1  Broom  &  Had.  Com. 
(Wait's  notes)  727.  The  recital  usually  commences  with  the 
formal  word  "whereas,"  which,  when  there  are  several  recitals 
in  connection,  is  repeated  accordingly,  "and  whereas."  All 
parties  of  a  deed  are  bound  by  the  recitals  in  it,  legitimately 
appertaining  to  the  subject-matter  of  it.  It  applies  not  only  to 
the  parties  immediately,  but  to  those  claiming  under  them,  to 
privies  in  blood,  privies  in  estate  and  privies  in  law.  Robbins 
v.  McMillan,  26  Miss.  434.  But  the  recitals  are  not  generally 
binding  on  strangers.  Whitaker  v.  Garnett,  3  Bush  (Ky.),  402. 
As  to  the  advantage  of  recitals,  see  Farrell  v.  Hilditch,  5  C. 
B.  (N.  S.)  840 ;  Bailey  v.  Lloyd,  5  Buss.  330. 

After  the  recitals  is  introduced  the  operative  part  of  the  deed, 
usually  prefaced  by  the  words,  "now  this  indenture  witnesseth," 
or  other  similar  words.  And  herein  the  consideration  is  com- 
monly stated  in  more  precise  terms,  if  it  has  not  been  sufficiently 
mentioned  in  the  recitals.  See  l  Broom  &  Had.  Com.  (Wait's 
notes)  728.  Then  follows  the  habendum  clause,  which  begins  at 
the  words,  "to  have  and  to  hold,"  etc.,  the  office  and  purpose 
of  which  originally  was  to  determine  the  interest  granted,  or  to 
lessen,  enlarge,  explain.,  or  qualify  the  premises.  Id. ;  and  see 
Nightingale  v.  Hidden,  7  R.  I.  118  ;  Stockton  v.  Martin,  2  Bay 
(S.  C),  471.  It  is  not  an  essential  part  of  a  deed,  and  has  now 
degenerated  into  a  mere  useless  form.  See  4  Kent's  Com.  468. 
If  there  be  a  repugnancy  between  the  granting  part  of  the  deed 
and  the  habendum  as  to  the  estate  which  the  grantee  is  to  take 
in  the  land,  and  the  contradiction  cannot  be  reconciled,  the 
habendum  must  yield  to  the  granting  part.  Farquharson  v. 
Eichelberger,  15  Md.  63;  Budd  v.  Brooke,  3  Gill  (Md.),  236; 
Tyler  v.  Moore,  42  Penn.  St,  374,  387.  But  if  the  premises 
should  be  merely  descriptive,  and  no  particular  estate  be  men- 
tioned, then  the  habendum,  becomes  efficient  to  declare  the  inten- 
tion. Berry  v.  Billings,  44  Me.  416  ;  and  see  Jamaica  Pond  v. 
Chandler,  9  Allen,  168. 

After  the  habendum  follows  the  clause  of  reddendum,  as  it  is 
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called,  whereby  the  grantor  creates  or  reserves  some  new  thing 
to  himself  out  of  what  he  had  before  granted.  1  Broom  &  Had. 
Com.  (Waif  s  notes)  729 ;  and  see  State  v.  Wilson,  42  Me.  9 ; 
Hammond  v.  Woodman,  41  id.  177 ;  Doe  v.  Loclc,  4  Nev.  &  M. 
807;  Case  v.  Haight,  3  Wend.  632,  635;  Cutler  v.  Tufts,  3  Pick. 
272.  Another  of  the  terms  upon  which  a  grant  may  be  made  is 
a  condition ;  which  is  a  clause  of  contingency,  on  the  happen- 
ing of  which  the  estate  granted  may  be  defeated.  1  Broom  & 
Had.  Com.  (Wait's  notes)  730;  and  see  Pier  son  v.  Armstrong, 
1  Iowa,  282  ;  Later ee  v.  Carleton,  53  Me.  213.  This  clause  fol- 
fows  the  tenendum. 

In  the  ordinary  deed,  next  to  the  parts  above  mentioned,  are 
inserted  the  clauses  of  covenant ;  and  in  this  country,  the  usual 
covenants  inserted  in  a  conveyance  of  real  estate  in  fee  are : 
First.  That  the  grantor  is  lawfully  seized  of  the  premises 
described  in  the  deed.  Second.  That  he  has  good  right  and 
lawful  authority  to  convey  such  land.  Third.  That  the  land  is 
free  from  incumbrances.  Fourth.  That  a  grantee  shall  peace- 
ably enjoy  the  premises.  Fifth.  That  the  grantor  will  warrant 
and  defend  the  title  against  all  lawful  claims.  1  Broom  &  Had. 
Com.  (Wait's  notes)  730,  note  362,  and  cases  there  cited.  See 
ante,  363-410,  Covenants. 

§  6.  Parties.  It  is  requisite  to  the  validity  of  a  deed,  that  the 
parties  to  it  be  legally  competent  to  contract,  and  they  must  be 
truly  and  sufficiently  described.  But  many  deeds  which,  by  the 
early  law,  would  have  been  deemed  void  for  want  of  legal  capac- 
ity in  the  grantor,  are  now  held  to  be  voidable  only.  Thus,  a 
person  of  non-sane  memory  was  formerly  held  incapable  of 
making  a  deed.  See  Shep.  Touch.  56  ;  Doe  v.  Dingnowitty,  4 
Sm.  &  M.  (Miss.)  57;  Dicken  v.  Johnson,  7  Ga.  484;  Den  v. 
Clark,  2  Ired.  (N.  C.)  23.  But  according  to  the  modern  adjudi- 
cations, a  deed  executed  by  a  person  of  non-sane  mind,  whether 
insane,  imbecile  or  an  idiot,  is  to  be  held  voidable  rather  than 
void.  Miles  v.  Lingerman,  24  Ind.  387;  Wait  v.  Maxwell,  5 
Pick.  217  ;  Hovey  v.  Hobson,  53  Me.  451  ;  Dennett  v.  Dennett, 
44  N.  H.  538.  So,  it  would  now  seem  to  be  the  settled  law,  that 
the  deed  of  an  infant,  ordinarily,  is  not  void,  but  merely  void- 
able. Zouch  v.  Parsons,  3  Burr.  1794,  1805 ;  Kendell  v.  Law- 
rence, 22  Pick.  540  ;  Tucker  v.  Mor  eland,  10  Pet.  58.  And  it 
is  held  that  if  an  infant  would  avoid  his  deed,  he  must  do  so 
within  a  reasonable  time  after  coming  of  age.  Wallace  v.  Lewis, 
4  Harr.  (Del.)  75  ;  2  Kent's  Com.  236.' 
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By  the  common  law,  the  deed  of  a  married  woman  was  void. 
Shep.  Touch.  56,  and  note.  And  in  this  country,  wherever  the  com- 
mon law  prevails,  it  is  the  general  rule  that  the  deed  of  a  married 
woman  is  void,  unless  joined  in  the  deed  by  her  husband,  or 
unless  authorized  by  statute  to  convey  the  lands  without  her 
husband.  See  Allen  v.  Hooper,  50  Me.  374  ;  Ezelle  v.  Parker,  41 
Mo.  520  ;  Davis  v.  Andrews,  30  Vt.  681 ;  Beckman  v.  Stanley, 
8  Nev.  257  ;  Hoijt  v.  Swar,  53  111.  134  ;  Dunham  v.  Wright,  53 
Penn.  St.  167. 

As  it  regards  the  names  of  the  parties  to  a  deed,  it  is  not 
absolutely  necessar}^  to  name  the  grantee,  if  he  be  so  designated 
that,  it  is  certain  who  is  intended  ;  and,  therefore,  a  deed  to  A.  or 
his  heirs  is  good,  for  if  A.  is  alive  he  has  no  heirs,  and  if  dead,  his 
heirs  can  be  ascertained,  aliunde.  Hogan  v.  Page,  2  Wall.  607  ; 
Beady  v.  Kearsley,  14  Mich.  225.  But  a  deed  of  conveyance 
that  does  not  designate  the  grantee  cannot  pass  the  title.  Oar- 
nett  v.  Garnett,  7  T.  B.  Monr.  (Ky.)  545  ;  see  Newton  v.  McKay, 
29  Mich.  1.  So,  in  order  to  render  a  conveyance  of  land  valid, 
there  must  be  a  grantee  competent  to  take  it.  Therefore,  a  deed 
of  land  to  the  trustees  de  facto  of  an  unincorporated  religious 
society  does  not  convey  any  title  to  the  society.  Bundy  v. 
Birdsall,  29  Barb.  31. 

Where  the  description  of  a  party  in  a  deed  suits  two  persons, 
it  is  incumbent  upon  a  person  claiming  under  the  deed  to  show 
that  he  is  the  person  intended.  Grand  Gulf  P.  P.,  etc.,  Co.  v. 
Bryan,  16  Miss.  234.  A  deed  to  a  partnership  in  the  company 
name,  in  which  only  the  surnames  of  a  part  of  the  company  are 
mentioned,  they  being  well-known  members,  cannot  take  as 
grantees.  Those  named  can  and  will  hold  in  trust  for  themselves 
and  their  associates.  Beaman  v.  Whitney,  20  Me.  413  ;  see 
Murray  v.  Blackledge,  71  N.  C.  492  ;  McCauley  v.  Fulton,  44 
Cal.  355. 

To  constitute  a  deed  executed  by  an  agent,  the  deed  of  the 
principal,  he  and  not  the  agent  must  appear,  from  the  body  of 
the  deed,  to  be  the  grantor,  and  the  deed  must  be  signed  with  his 
name  and  purport  to  be  sealed  with  his  seal.  Elioell  v.  Shaw, 
16  Mass.  42  ;  Carter  v.  Chandrow,  21  Ala.  72  ;  Prior  v.  Coulton, 
1  Bailey  (S.  C),  517 ;  see  Banks  v.  SJiarp,  6  J.  J.  Marsh.  (Ky.) 
180  ;  Jones  v.  Carter,  4  Hen.  &  M.  (Va.)  184  ;  Demnning  v.  Rey- 
nolds, 1  Watts  &  S.  328 ;  Vanada  v.  Hopkins,  1  J.  J.  Marsh. 
(Ky.)  285  ;  Meagher  v.  Tfiompson,  49  Cal.  189  ;  ante,  vol.  1, 
230-239. 
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A  deed  executed  in  the  name  of  the  president  of  a  corporation, 
purporting  to  convey  its  lands,  is  held  inoperative.  Zoller  v. 
Ide,  1  Neb.  439. 

§  7.  Consideration.  It  is  held  generally,  that  a  deed  must  be 
founded  upon  a  good  and  sufficient  consideration.  But  in  the 
absence  of  fraud  toward  the  grantor  or  his  creditors,  a  deed  of 
lands  which  is  executed  without  any  consideration  is  sufficient 
to  pass  the  title  from  the  grantor  to  the  grantee.  Den  v.  Hawks, 
5  Ired.  30  ;  Ruth  v.  King,  9  Kans.  17  ;  Laberee  v.  Carleton,  53 
Me.  211 ;  Ryan  v.  Brown,  18  Mich.  196.  And  a  want  or  failure 
of  consideration  is,  therefore,  no  ground  of  avoidance  of  a  deed, 
lb. ;  Doe  v.  Hurd,  7  Blackf.  (Ind.)  510 ;  Prescott  v.  Hayes,  43  N. 
H.  593  ;  Taylor  v.  King,  6  Munf.  358. 

The  consideration  may  be  either  a  good  or  a  valuable  one.  A 
good  consideration  is  such  as  that  of  blood,  or  of  natural  love 
and  affection,  when  a  man  grants  an  estate  to  a  near  relation, 
being  founded  on  motives  of  generosity,  prudence,  and  natural 
duty  ;  a  valuable  consideration  is  such  as  money,  marriage,  or 
the  like,  which  the  law  esteems  an  equivalent  given  for  the  grant, 
and  is,  therefore,  founded  in  motives  of  justice.  1  Broom  & 
Had.  Com.  (Wait's  notes)  723 ;  4  Kent's  Com.  464,  465  ;  Ellinger 
v.  Crowl,  17  Md.  361.  Conveyances  made  upon  good  considera- 
tion only  are  considered  as  merely  voluntary,  and  are  fre- 
quently set  aside  in  favor  of  creditors  and  bona  fide  purchas- 
ers. 1  Broom  &  Had.  Com.  (Wait's  notes)  723;  see  RockTiill 
v.  Spraggs,  9  Ind.  32 ;  Washband  v.  Washband,  27  Conn. 
424.  For  by  the  construction  put  upon  the  early  English  stat- 
ute of  27  Eliz.,  c.  4,  against  fraudulent  gifts  and  conveyances, 
the  mere  fact  of  the  conveyance  being  for  no  valuable  consid- 
eration, or  voluntary,  is  held  sufficient  evidence  of  fraud  within 
the  act ;  and  consequently,  a  subsequent  purchaser  for  a  valu- 
able consideration  gains  a  perfect  title,  notwithstanding  the 
voluntary  deed,  and  that  even  if  he  has  notice  of  it.  Doe  v. 
Manning,  9  East,  59 ;  Doe  v.  Rusham,  17  Q.  B.  723  ;  Sterry  v. 
Arden,  1  Johns.  Ch.  261 ;  S.  C.  affirmed,  12  Johns.  536;  Free- 
man v.  Eatman,  3  Ired.  (N.  C.)  Eq.  81 ;  but  see  Buckle  v.  Mitchell, 
18  Ves.  110;  Hudnal  v.  Wilder,  4  McCord  (S.  C),  294.  By  the 
statute  of  13  Eliz.,  c.  5,  conveyances  made  for  the  purpose  of 
defeating  creditors  are  void,  unless  made  bona  fide  on  the  part 
of  the  purchaser,  and  for  a  valuable  consideration.  1  Broom  & 
Had.  Com.  (Wait's  notes)  723.  But  the  better  American  doctrine 
now  seems  to  be,  that  voluntary  conveyances  of  land,  bona  fide 
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made,  and  not  originally  fraudulent,  are  valid  against  subse- 
quent purchasers.  lb.,  note  349;  4  Kent's  Com.  464,  note  a; 
Gathcart  v.  Robinson,  5  Pet.  264;  Beat  v.  Warren,  2  Gray,  447; 
Atkinson  v.  Philips,  1  Md.  Ch.  507. 

A  deed  of  lands  executed  by  a  parent  to  a  child,  in  considera- 
tion of  natural  love  and  affection,  is  founded  upon  a  sufficient 
consideration,  and  is  valid.  Pier  son  v.  Armstrong,  1  Iowa,  282. 
So  of  a  deed  to  a  grandchild  {Hanson  v.  Buckner,  4  Dana  [Ky.], 
251 ;  Stovall  v.  Barnett,  4  Litt.  [Ky.]  207  ;  Hnss  v.  Stephens,  51 
Penn.  St.  282) ;  but  see  Cains  v.  Jones,  5  Yerg.  [Tenn.]  249 ; 
Borum  v.  King,  37  Ala.  606)  ;  to  a  step-daughter  {Randall  v. 
Ghent,  19  Ind.  271) ;  or  to  a  nephew  {Eekman  v.  Eekman,  68 
Penn.  St.  460)  ;  but  not  to  an  illegitimate  child  {Blount  v. 
Blount,  2  Law  Rep.  [N.  C]  587) ;  or  grandchild  {Gains  v. 
Jones,  5  Yerg.  [Tenn.]  249).  But  a  deed  of  land  from  the  hus- 
band to  the  wife,  "for  natural  love  and  affection,"  vests  the  title 
as  between  the  parties  in  the  wife,  and  she  can  hold  it  against 
the  husband  and  his  heirs.     Stafford  v.  Stafford,  41  Tex.  111. 

Both  marriage  and  dower  are  valid  considerations  for  a  deed. 
Ellinger  v.  Growl,  17  Md.  361 ;  Frazer  v.  Western,  1  Barb.  Ch. 
220 ;  Thompson  v.  Thompson,  11  Ohio  St.  649.  And  a  legal 
contract  and  promise  of  marriage  made  in  good  faith  by  a  woman 
to  one  who  has  executed  to  her  a  deed  of  land,  for  the  purpose 
of  inducing  her  to  marry  him,  furnishes  a  good  consideration  for 
the  deed  {Smith  v.  Allen,  5  Allen,  454) ;  and  she  will  be  entitled  to 
hold  the  land  against  his  creditors,  although  the  marriage  is 
prevented  by  his  death.  lb. ;  and  see  Dygert  v.  Remerschnider, 
32  N.  Y.  (5  Tiff.)  629  ;  Bell  v.  Scammon,  15  N.  H.  381.  So  it  may 
be  alleged  and  proved  that  a  deed  was  given  in  consideration  of 
a  marriage  contract,  though  this  does  not  appear  from  the  deed 
itself.  Epps  v.  Randolph,  2  Call  (Va.),  125.  But  it  is  held 
that  marriage  cannot  be  given  in  evidence  as  the  consideration 
of  a  deed  of  bargain  and  sale  expressed  to  be  made  for  a  money 
consideration  only.  Belts  v.  Union  Bank  of  Maryland,  1  Har. 
&  G.  (Md.)  175. 

Support  is  a  sufficient  consideration  for  a  deed.  3PGUI  v. 
Woodward,  1  Tread w.  (S.  C.)  Const.  468  ;  and  see  Hutchinson 
v.  Hutchinson,  46  Me.  154 ;  Exum  v.  Ganty,  34  Miss.  533  ;  Spald- 
ing v.  Hollenbeck,  30  Barb.  292.  And  a  covenant  by  a  son  to 
maintain  his  parent  for  life,  and  pay  all  the  debts  due  now  and 
owing  by  the  said  parent,  is  a  valuable  consideration  for  a  con 
veyance  of  land.    Shontz  v.  Brown,  27  Penn.  St.  123.     So  a  pre- 
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cedent  debt  constitutes  a  valuable  consideration  for  a  convey 
ance.  McMahan  v.  Morrison,  16  Ind.  172  ;  Busey  v.  Reese,  38 
Md.  264,  within  the  meaning  of  the  Maryland  Code.  So  a  cove- 
nant to  perform  personal  services  for  a  grantor  is  a  sufficient  con- 
sideration to  support  a  deed  of  bargain  and  sale.  Young  v. 
Ringo,  1  T.  B.  Monr.  (Ky.)  30.  And  if  a  husband  has  received 
property  from  his  wife  and  used  it,  this  is  a  good  consideration 
for  a  conveyance  of  land  to  her  use.     Hill  v.  West,  8  Ohio,  222. 

The  consideration  of  a  d^ed  must  not,  of  course,  partake  of 
any  thing  immoral,  illegal,  or  fraudulent ;  and  every  deed  made 
in  violation  of  a  law  which  is  malum  in  se,  or  only  malum,  pro- 
hibitum, is  void.  Bank  of  United  States  v.  Owens,  2  Pet.  527 ; 
Aubert  v.  Maze,  2  Bos.  &  P.  371 ;  German,  etc.,  Ins.  Co.  v. 
Grim,  32  Ind.  249  ;  Florentine  v.  Wilson,  Hill  &  Denio,  303.  In 
general,  the  consideration  clause  in  a  deed  is  not  within  the  rule 
excluding  parol  evidence  in  contradiction  of  a  writing.  Its  effect 
is  to  estop  the  grantor  from  alleging  that  the  deed  was  executed 
without  consideration,  and  for  every  other  purpose  it  is  open  to 
explanation,  and  may  be  varied  by  parol  proof '.  Adams  v.  Hull, 
2  Denio,  306 ;  Stackpole  v.  Robbins,  47  Barb.  212  ;  S.  C.  affirmed, 
48  N.  Y.  (3  Sick.)  6Q5;  and  see  Meeker  v.  Meeker,  16  Conn.  383  ; 
Hogel  v.  Lindall,  10  Mo.  483  ;  Bassett  v.  Bassett,  55  Me.  127 ; 
Hannran  v.  Oxley,  23  Wis.  519 ;  Bryant  v.  Hunter,  6  Bush 
(Ky.),  75 ;  Johnson  v.  Boyles,  26  Ala.  576.  And  a  deed  without 
any  consideration  expressed  is  good  if  there  be  a  receipt  for  the 
amount  of  the  consideration  subjoined.  Hartley  v.  McAnulty, 
4  Yeates  (Penn.),  95 ;  see  Redjield,  etc.,  Manuf.  Co.  v.  Dysart, 
62  Penn.  St.  62. 

A  deed  executed  by  a  party  in  whom  title  is  vested,  expressing 
a  valuable  consideration,  as  against  him  or  those  claiming  under 
him,  or  as  against  a  stranger,  need  not  be  supported  by  showing 
what  other  reason,  in  addition  to  the  will  of  the  party,  led  to  its 
execution.  Rockwell  v.  Brown,  54  N.  Y.  (9  Sick.)  210  ;  and  see 
Bailey  v.  Burton,  8  Wend.  339  ;  Games  v.  Stiles,  14  Pet.  322. 

It  is  not  necessary  in  the  State  of  Kansas  that  a  deed  of  con- 
veyance shall  state  or  express  a  consideration,  whether  under 
seal  or  not.  If  in  form  a  conveyance,  and  duly  signed  by  tin; 
grantor,  it  imports  a  consideration.     Ruth  v.  King,  9  Kans.  17, 

§  8.  Description  of  the  thing  granted.  This  is  a  most  import- 
ant part  of  the  deed,  its  object  being  to  define  what  the  parties 
intend,  the  one  to  convey  and  the  other  to  receive  by  such  deed; 
And  the  intention  of  the  parties  is  to  be  deduced  from  the  instru- 
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ment  of  conveyance,  as  in  the  case  of  any  other  contract.  Long 
v.  Wagoner,  47  Mo.  178 ;  Kimball  v.  Temple,  25  Cal.  449.  If, 
however,  the  subject  of  the  grant  cannot  be  ascertained  from  the 
description  given,  the  grant  becomes  void  from  the  very  necessity 
of  the  case.  Wofford  v.  McKinna,  23  Tex.  44 ;  Massifs  Heirs 
v.  Long,  2  Ohio,  287 ;  United  States  v.  King,  3  How.  773  ; 
Shackleford  v.  Bailey,  35  111.  391 ;  Campbell  v.  Johnson,  44  Mo. 
247.  But  it  is  a  general  rule  that  uncertainty  or  defects  in  the 
description  do  not  render  the  deed  void,  if  that  result  can  be 
avoided  by  construction.  Harvey  v.  Mitchell,  31  N".  H.  575  ; 
Bosworth  v.  Slurtevant,  2  Cush.  392 ;  Andrews  v.  Murphy,  12 
Ga.  431 ;  Stone  v.  Stone,  116  Mass.  279. 

An  evident  omission  in  the  description  may  be  supplied  by 
construction.  Hoffman  v.  Riehl,  27  Mo.  554.  And  where  one 
part  of  the  description  is  false  and  impossible,  but  by  rejecting 
that  a  perfect  description  remains,  the  false  part  should  be 
rejected  and  the  deed  held  good  and  effectual.  Anderson  v. 
Boughman,  7  Mich.  69  ;  Tubbs  v.  Gatewood,  26  Ark.  128.  But 
no  part  is  to  be  rejected  if  all  the  parts  can  stand  consistently 
together.  Herrick  v.  Hopkins,  23  Me.  217  ;  see  Robertson  v. 
Mosson,  26  Tex.  248 ;  Lane  v.  Thompson,  43  N".  H.  320.  Where 
a  deed  describes  no  territory  whatever,  it  cannot  properly  be 
construed  to  pass  the  title  to  any  particular  tract  of  land,  but 
must  be  deemed  as  wholly  inoperative.  Bailey  v.  White,  41 
N.  H.  337. 

If  the  land  is  described  by  definite  boundaries,  or  its  quantity 
is  qualified  by  the  words  "  more  or  less,"  or  other  similar  words, 
the  statement  is  a  mere  matter  of  description,  and  the  buyer 
takes  the  risk  of  the  quantity,  if  there  is  no  fraud  in  the  trans- 
action. Slothower  v.  Gordon,  23  Md.  1  ;  Noble  v.  Goggins,  99 
Mass.  231  ;  Faure  v.  Martin,  7  N.  Y.  (3  Seld.)  210.  As  to  bound- 
aries, see  that  title,  ante,  vol.  I,  707.  In  this  connection  it  may 
be  observed  that  the  great  principle,  which  runs  through  all  the 
rules  of  location  is,  that  where  effect  cannot  be  given  to  every 
part  of  the  description,  that  which  is  more  fixed  and  certain 
shall  prevail  over  that  which  is  less  so.  Johnson  v.  McMillan, 
1  Strobh.  (S.  C.)  143. 

§  9.  Construction.  A  few  of  the  more  prominent  general  rules 
ot  construction  are  here  given.  The  construction  ought  to  be 
such  as  will  carry  into  effect  the  intention  of  the  parties,  if  it  can 
be  done  consistently  with  the  rules  of  law.  Allen  v.  Holton,  20 
Pick.  463;  Rutherford  v.  Tracey,   48  Mo.   325;  S.   C,  8    Am. 
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Rep.  104 ;  Winnipissiogee,  etc.,  Co.  v.  Perley,  46  N.  H.  83 ;  Mills 
v.  Catlin,  22  Yt.  98 ;  Wolfe  v.  Scarborough,  2  Ohio  St.  301  ; 
Collins  v.  Lavelle,  44  Vt.  230  ;  Mulford  v.  Za  Frame,  26  Cal. 
8S  ;  <z/ife,  vol.  I,  116.  And  when  it  becomes  necessary  to  in- 
quire into  the  intent  of  the  parties  to  a  deed,  the  court  will  take 
into  consideration  the  circumstances  attending  the  transaction 
and  the  particular  situation  of  the  parties,  the  state  of  the  thing 
granted,  etc.,  at  the  time.  lb.;  Abbott  v.  Abbott,  53  Me.  356; 
Johnston  v.  McDonnell,  37  Tex.  595  ;  Dunn  v.  English,  23  N. 
J.  (Law)  126;  ante,  vol.  I,  118.  Doubtful  words  and  provisions 
are  to  be  taken  most  strongly  against  the  grantor.  Hogg''  s  Ap- 
peal, 22  Penn.  St.  479  ;  Cocheco  v.  Whittier,  10  N.  H.  305 ;  Wat- 
son v.  Boylston,  5  Mass.  411 ;  ante,  vol.  I,  124.  And  if  a  deed 
will  inure  several  ways,  the  grantee  may  elect  which  way  to 
take  it.  Jackson  v.  Hudson,  3  Johns.  375.  The  grammatical 
sense  is  not  adhered  to  in  a  deed  where  a  contrary  intent  is  ap- 
parent.    Hancock  v.  Watson,  18  Cal.  137;  Jackson  v.  Topping, 

I  Wend.  388  ;  ante,  vol.  I,  125.  And  punctuation  will  be  wholly 
disregarded  until  after  all  other  means  fail.    Ewing  v.  Burnet, 

II  Pet.  41 ;  ante,  vol.  I,  125,  126.  If  it  is  apparent  that  the 
grantor  has  used  a  technical  word  to  express  an  idea  different 
from  its  technical  signification,  a  court  will  construe  it  accord- 
ing to  the  intention  of  the  grantor.  Cent.  Pacific  R.  R.  Co.  v. 
Beat,  47  Cal.  151 ;  ante,  vol.  I,  121.  And  generally,  where  the 
grantor  uses  apt  or  appropriate  words,  showing  what  it  was  his 
intention  to  convey,  effect  will  be  given  to  that  intention,  with- 
out regard  to  any  mere  verbal  position  or  arrangement  they  may 
occupy  in  the  deed.  Rutherford v.  Tracy,  48  Mo.  325  ;  Bruens- 
mann  v.   Carroll,  52  id.  313;  ante,  vol.  I,  120,  121. 

A  deed  of  land  conveys  the  property  described  in  its  existing 
state,  and  is  to  be  construed  in  all  its  parts  with  reference  to  the 
actual,  rightful  state  of  the  property  conveyed  at  the  time  of  the 
conveyance,  unless  some  other  time  is  expressly  referred  to. 
Dunklee  v.  Wilton  R.  R.  Co.,  24  N.  H.  489.  And  property  con- 
veyed passes  with  all  the  incidents  rightfully  belonging  to  it  at 
the  time  of  the  conveyance,  so  far  as  they  are  necessary  to  the 
full  benefit  and  perfect  enjoyment  of  the  property,  without  any 
specification  of  them  ;  and  property  reserved  retains  all  ita  ex- 
isting incidents.  lb.;  Shep.  Touch.  89;  Pomfret  v.  Ricroft,  1 
Wms.  Saund.  323  a,  note  ;  Brigham  v.  Smith,  4  Gray,  297  ; 
Sheets  v.  Selden,  2  Wall.  187 ;  Harris  v.  Elliott,  10  Pet.  25 ; 
Murphy  v.  Campbell,  4  Penn.  St.  484. 


DEEDS.  505 

The  grant  of  a  house  passes  the  land  on  which  it  stands.  Shep 
Touch.  90  ;  Wilson  v.  Hunter,  14  Wis.  6S3.  And  a  convey- 
ance of  land,  by  necessary  legal  consequence,  conveys  the  build- 
ings thereon,  and  evidence  will  not  be  received  of  the  intention 
of  the  grantor.  Isham  v.  Morgan,  9  Conn.  374.  By  the  grant 
of  a  mill,  or  the  grant  of  land  with  the  mill  thereon,  the  waters, 
flood  gates,  etc.,  which  are  necessary  for  the  enjoyment  of  the 
mill,  pass  as  incident  to  the  principal  subject  of  the  grant.  Le 
Roy  v.  Piatt,  4  Paige  (N.  Y.),  77 ;  Wetmore  v.  White,  2  Caines' 
Cas.  87  ;  Thompson  v.  Banks,  43  IN".  H.  540.  So,  a  conveyance 
of  a  saw-mill  with  its  appurtenances,  passes  the  right  to  land 
covered  by  the  water  power,  though  not  expressly  described  in 
the  deed.  Swartz  v.  Swartz,  4  Penn.  St.  353.  A  grant  of  a  dwell- 
ing-house and  "out  buildings  belonging  thereto,"  conveys  the 
out  buildings  upon  precisely  the  same  principles  by  which  it  is 
held  to  convey  the  dwelling-house.  Woodman  v.  Smith,  53  Me. 
79,  81  ;  Hilton  v.  Gilman,  17  id.  263.  Under  a  description  of  a 
"  rope- walk  "  in  a  deed,  such  land  of  the  grantor  will  pass  as  is 
exclusively  devoted  to  the  use  of  the  rope-walk.  Davis  v. 
Handy,  37  N.  H.  65.  And  the  grant  of  "  a  well,"  carries  the 
land  itself  which  it  occupies  {Johnson  v.  Rayner,  6  Gray,  107) ; 
in  this  respect  differing  none  from  the  term  "house,"  or  "barn," 
or  "mill,"  or  "cottage,"  or  "wharf,"  or  "town  pound,"  all  of 
which  are  familiar  instances  of  a  conveyance  of  a  fee  in  land  by 
a  general  term  of  description,  applicable  only  to  the  purpose  for 
which  the  land  is  used  at  the  time  of  the  grant.  lb.  ■  and  see 
Wooley  v.  Groton,  2  Cush.  305  ;  Whitney  v.  Olney,  3  Mass.  2S0  ; 
Co.  Litt.  5. 

Where,  from  the  language  used  in  a  grant  for  a  water-power 
or  privilege,  it  is  left  doubtful  whether  the  intention  was  to  limit 
the  purposes  for  which  the  water  is  used,  or  only  the  quantity 
to  be  used,  the  court  will  favor  the  latter  construction.  Dewey 
v.  Williams,  40  N.  H.  222  ;  Olmsted  v.  Loomis,  6  Barb.  152,  159  ; 
S.  C,  9  N.  Y.  (5  Seld.)  423  ;  see  Darlington  v.  Fainter,  7  Penn. 
St.  473. 

It  is  a  cardinal  rule  of  construction  that  conditions  are  not 
sustained  when  they  are  repugnant  to  the  nature  of  the  estate 
granted,  or  infringe  on  the  essential  enjoyment  and  independent 
rights  of  property,  or  when  they  tend  manifestly  to  public  incon- 
venience. Gadberry  v.  Sheppard,  27  Miss.  203.  And  illegal  con- 
ditions in  a  grant  are  simply  nugatory,  and  leave  an  absolute 
estate  in  the  grantee.     Barks  dale  v.  Elam,  30  id.  694.     Condi 
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tions  subsequent,  not  being  favored  in  law,  are  raised  only  by 
apt  and  sufficient  words.  The  words  must  not  only  be  such  as 
of  themselves  import  a  condition,  but  must  be  so  connected  with 
the  grant  in  the  deed  as  to  qualify  or  restrain  it.  Southard  v. 
Cent.  R.  R.  Co.,  26  N.  J.  (Law)  13  ;  Laberee  v.  Carleton,  53  Me. 
211  ;  Emerson  v.  Simpson,  43  N.  H.  475  ;  see  Rogan  v.  Walker, 
1  Wis.  527  ;  TJnderhill  v.  Saratoga,  etc.,  R.  R.  Co.,  20  Barb.  455. 
§  10.  Yalidity  of  deed.  It  is  stated  as  a  rule  of  law,  that  no 
man  has  any  vested  right  to  dispose  of  any  property,  by  what- 
ever title  he  holds,  in  any  way  other  than  that  which  the  law 
prescribes.  Lies  v.  DeDiablar,  12  Cal.  330  ;  and  see  Clark  v.  Crra. 
ham,  6  Wheat.  577.  In  some  of  the  States  forms  of  deeds  are 
prescribed  by  statute  ;  and  where  a  statute  declares  that  the  title 
to  land  must  be  transferred  in  a  particular  way,  if  not  strictly  fol- 
lowed, the  conveyance  is  void.  Young  v.  Bowling,  15  111.  491  ; 
Meighen  v.  Strong,  6  Minn.  177 ;  see  Matthews  v.  Ward,  10  Gill 
&  J.  (Md.)  449.  But  a  deed  is  not  invalidated  by  the  repeal  of  the 
law  under  which  it  was  executed.  Bay  gents  v.  Beard,  41  Miss.  531. 
By  a  statute  in  Michigan,  a  deed  which  is  good  in  the  State 
where  made,  will  convey  lands  in  Michigan  {Root  v.  Brotherson, 

4  McLean,  230) ;  and  the  law  is  the  same  in  Illinois.  Moore  v. 
Nelson,  3  id.  383;  and  see  Butterfield  v.  Beall,  3  Ind.  203; 
Rabun  v.  Rabun,  15  La.  Ann.  471. 

A  deed  cannot  bind  a  party  sealing  it,  unless  it  contains  words 
expressive  of  an  intention  to  be  bound.  Call  in  v.  Ware,  9  Mass. 
218.  And  where  one,  jointly  with  others,  signs,  seals  and 
delivers  an  instrument  supposed  to  be  a  perfect  deed,  but  his 
name  appears  in  no  other  part  thereof,  his  interest  in  the  premi- 
ses described  is  not  thereby  conveyed.  Peabody  v.  Hewett,  52 
Me.  33.  But  a  deed  is  good  without  a  date  {Thompson  v. 
Thompson,  9  Ind.  323) ;  and  that  a  deed  bears  date  anterior  to 
the  patent  of  the  same  land,  does  not  vitiate  it.     Bledsoe  v.  Doe, 

5  Miss.  13.  Nor  will  a  mistake,  as  to  the  christian  name  of  the 
former  owner  of  land,  avoid  a  deed  {Greely  v.  Steele,  2  N.  H. 
284) ;  and  a  variance  in  the  middle  initial  letter  of  the  name  of 
the  grantor,  as  written  in  the  body,  and  in  the  signature  to  a 
deed,  will  not  vitiate  it.  Erskine  v.  Davis,  25  111.  251.  And 
when  a  corporation  is  a  party  to  a  deed,  a  mistake  in  setting  out 
its  name  will  not  vitiate  the  deed,  if  it  is  apparent  from  the  face 
of  it  that  the  corporation  was  intended  thereby.  Douglass  v. 
Branch  Bank  at  Mobile,  19  Ala.  659. 

It  is  held  that  a  deed  may  be  avoided  for  the  drunkenness  of 
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the  maker  at  the  time  of  executing  it,  though  the  party  claiming 
under  the  deed  had  no  part  in  causing  the  drunkenness.  Donel- 
son  v.  Posey,  13  Ala.  752  ;  Freeman  v.  Stalls,  8  N.  J.  (Eq.)  814  ; 
see  Eaton  v.  Perry,  29  Mo.  96 ;  Belcher  v.  Belcher,  10  Yerg. 
(Tenn.)  121  ;  Woods  v.  Pindall,  Wright  (Ohio),  507  ;  Warnock 
v.  Campbell,  25  N.  J.  (Eq.)  485.  A  deed  may  be  also  avoided  on 
the  ground  of  duress,  but  only  upon  clear  and  conclusive  evi- 
dence. Dams  v.  Fox,  59  Mo.  125  ;  Brown  v.  Peck,  2  Wis.  261. 
The  threats  must  be  such  as  to  strike  with  fear  a  person  of  com- 
mon firmness  and  constancy  of  mind  ;  duress  by  mere  advice, 
direction,  influence  and  persuasion  being  unknown  to  the  law. 
Barrett  v.  French,  1  Conn.  354.  And  a  threat  to  bring  an  action 
upon  an  agreement  to  convey  land  in  fee,  in  consequence  of 
which  a  lesser  estate  in  the  same  land  is  conveyed  by  deed,  is 
not  such  duress  as  will  avoid  the  deed.  Harris  v.  Tyson,  24 
Penn.  St.  347  ;  see  Olivari  v.  Menger,  39  Tex.  76  ;  Cook  v.  Moore, 
39  id.  255  ;  Deputy  v.  Stapleford,  19  Cal.  303 ;  Baker  v.  Morton, 
12  Wall.  150  ;  see  Duress. 

A  deed  obtained  by  fraud  is  held  absolutely  void  as  against 
the  party  defrauded.  Jackson  v.  Summermlle,  13  Penn.  St.  359 ; 
see  Thompson  v.  Drake,  32  Ala.  99  ;  Somers  v.  Pumphrey,  24 
Ind.  231 ;  Gwin  v.  Hodge,  4  Jones'  (N.  C.)  L.  168  ;  Gage  v.  Gage, 
29  N.  H.  533  ;  Montgomery  v.  Pickering,  116  Mass.  227.  And  a 
deed  void  in  part  for  fraud  is  void  in  toto.  Young  v.  Pate,  4 
Yerg.  (Tenn.)  164  ;  Goodhue  v.  Berrien,  2  Sandf.  Ch.  630.  A 
party  cannot,  however,  avoid  his  deed  by  showing  facts  involv- 
ing his  own  fraud.  McClennyv.  Floyd,  10  Tex.  159;  Roberts 
v.  Lund,  45  Vt.  82.  A  deed  procured  by  undue  influence  may 
be  set  aside  where  relations  of  confidence  subsist  between  the 
parties,  and  the  deed  is  the  result  of  an  improper  exercise  of 
such  relations.  The  relation  may  be  of  any  kind  implying  con- 
fidence, as  trustee  and  beneficiary,  attorney  and  client,  parent 
and  child,  guardian  and  ward,  physician  and  patient,  nurse  and 
invalid,  confidential  friend  or  adviser.  Express  proof  of  such 
influence  need  not  be  made,  but  will  be  implied  from  the  known 
relation  of  the  parties.  Bayliss  v.  Williams,  6  Coldw.  (Tenn.) 
440 ;  and  see  Turner  v.  Turner,  44  Mo.  535 ;  Greer  v.  Greer,  9 
Gratt.  (Va.)  330  ;  Millican  v.  Millican,  24  Tex.  426  ;  Suttles  v. 
Hay,  6  Ired.  (N.  C.)  Eq.  124  ;  Corbit  v.  Smith,  7  Iowa,  60  ;  Fuller 
v.  Fuller,  40  Ala.  301.  But  although  fraud,  circumvention,  or 
undue  influence  will  avoid  the  execution  of  a  deed,  yet  fair 
argument  and  persuasion  may  be  used  without  having  that  effect. 
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Taylor  v.  Taylor,  6  Ired.  (N.  C.)  Eq.  124 ;  see  Bowles  v.  Watharn^ 
54  Mo.  261. 

If  one  convey  property  by  deed,  belonging  to  himself,  and  also 
conveys  the  property  of  another,  the  deed  will  be  valid  as  to  his 
own  property  and  void  as  to  the  property  to  which  he  had  no 
title.  Richards  v.  Ewing,  11  Humph.  (Tenn.)  327.  So,  it  is 
stated  to  be  a  well-settled  principle  of  law,  that  if  a  person  out 
of  possession  conveys  to  a  stranger,  land  held  adversely  by 
another,  the  conveyance  is  void,  so  that  the  stranger  cannot 
maintain  an  action  upon  it.  Jackson  v.  Demont,  9  Johns.  55  ; 
and  see  Wellman  v.  Rickson,  1  Ind.  581 ;  Christie  v.  Gage,  2  N. 
Y.  S.  C.  (T.  &  C)  344  ;  Ring  v.  Gray,  6  B.  Monr.  (Ky.)  368 ;  Way 
v.  Arnold,  18  Ga.  181 ;  Gresham  v.  Webb,  29  id.  320  ;  Lord  v. 
Darling,  7  Allen,  205  ;  Kincaid  v.  Meadows,  3  Head  (Tenn.), 
188.  But  the  adverse  possession  must  be  clearly  made  out  by 
positive  facts,  and  not  be  left  to  inference  or  conjecture.  Rogers 
v.  The  Eagle  Co.,  9  Wend.  611 ;  Winkham  v.  Conklin,  8  Johns. 
220  ;  Alexander  v.  Polk,  39  Miss.  737.  And  it  is  held,  that  the 
conveyance  is  only  void,  as  to  the  person  holding  adversely  at 
the  time  of  the  conveyance,  and  those  who  subsequently  come 
in  under  him ;  and,  as  to  all  others,  it  is  valid.  And  even  as 
against  the  person  in  adverse  possession  at  the  time  of  the  con- 
veyance, the  conve}7ance  is  so  far  good  between  the  parties,  that 
a  recovery  of  the  premises  in  the  name  of  the  grantor  or  lessor 
will  inure  to  the  benefit  of  the  grantee  or  lessee.  Park  v. 
Pratt,  38  Vt.  545;  Stockton  v.  Williams,  1  Dougl.  (Mich.) 
546  ;  Abenathy  v.  Boazman,  24  Ala.  189  ;  Hamilton  v.  Wright, 
37  N.  Y.  (10  Tiff.)  502  ;  and  see  Cresenger  v.  Welch,  15  Ohio,  156; 
Poyasv.  Wilkins,  12  Rich.  (S.  C.)  420;  Steioartv.  McSweeney, 
14  Wis.  468  ;  Drennen  v.  Walker,  21  Ark.  539  ;  Carrington  v. 
Goddin,  13  Gratt.  (Va.)  587.  So,  neither  the  common-law  rule, 
nor  the  statute  making  conveyances  of  land  held  adversely  void 
as  to  the  party  in  possession,  applies  to  conveyances  by  the 
people  of  the  State  or  by  public  officers  duly  authorized.  Such 
conveyances  are  not  within  the  reason  of  the  common  law  rule 
nor  of  the  statute  ;  and,  strictly,  there  can  be  no  adverse  posses- 
sion as  against  the  people.  La  Frombois  v.  Jackson,  8  Cow. 
589;  Allen  v.  Hoyl,  Kirby  (Conn.),  221;  Barney  v.  Cietler,  1 
Root  (Conn.),  489  ;  People  v.  Mayor,  etc.,  of  New  York,  28  Barb. 
240,  253.     The  people  of  the  State  cannot  be  disseized.  lb. 

A  conveyance  which  creates  an  estate  of  freehold  to  commence 
in  the  future  is  void.     Thus,  a  deed  which  conveys  an  estate  of 
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freehold,  to  commence  upon  the  death  of  the  grantor,  bnt  re- 
serves to  the  grantor  the  use,  enjoyment  and  possession  of  the 
property  during  his  natural  life,  is  void.  Hawes  v.  Stebbins, 
49  Cal.  369. 


TITLE  II. 

OF  DEEDS  CONSIDERED  RELATIVELY  TO  LEGAL  AND 
EQUITABLE  REMEDIES. 


ARTICLE  I. 

LEGAL   REMEDIES. 

Section  1.  In  general.  Whatever  remedy  for  damages  exists 
for  the  breach  of  a  covenant  in  a  deed,  express  or  implied,  it  is 
obtained  by  an  action  at  law  and  not  by  a  bill  in  equity.  Miller 
v.  Long,  3  A.  K.  Marsh.  (Ky.)  334 ;  Chesterman  v.  Gardner,  5 
Johns.  Ch.  29.  And  this  remedy  is  provided  in  the  common- 
law  form  of  action  known  as  the  action  of  covenant,  wherein  the 
party  injured  may  recover  damages  in  proportion  to  the  loss 
sustained.  See  lb.;  and  see  ante,  354,  title  Covenant.  If  it  be- 
comes necessary  to  enforce  the  actual  performance  of  any  agree- 
ment, as  the  conveyance  of  land,  execution  of  deeds,  etc.,  appli- 
cation must  be  made  in  equity  for  what  is  termed  a  specific 
performance  ;  for  in  the  action  of  covenant,  damages  only  for 
the  non-performance  can  be  recovered.  1  Selw.  N.  P.  399;  and 
see  Nicol  v.  Carr,  35  Penn.  St.  381 ;  Western  v.  Mayor  of  Brook- 
lyn, 23  Wend.  334 ;  see  ante,  354,  title  Covenant. 

ARTICLE  II. 

EQUITABLE    REMEDIES. 

Section  1.  Cancellation  of  deed.  It  is  a  well-settled  doctrine 
that  the  cancellation  or  destruction  of  a  deed  once  duly  executed 
and  delivered,  so  as  to  have  become  operative,  is  utterly  ineffect- 
ual to  revest  the  title  in  the  grantor,  even  though  intended  so  to 
operate  by  the  parties.  To  produce  this  effect,  there  must  be  a 
reconveyance  or  a  decree  of  cancellation.  Girnon  v.  Dams,  36 
Ala.  5S9  ;  Carver  v.  McNulty,  39  Penn.  St.  473  ;  Parker  v.  K 
4  Wis.  1 ;  Scfuaeffer  v.  Tithian,  17  Ind.  463  ;  Raynor  v.  Wilson, 
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6  Hill,  469;  and  see  Chessman  v.  WMttemore,  23  Pick.  231; 
Rifener  v.  Bowman,  53  Penn.  St.  313.  The  tearing  off  of  the  names 
of  the  grantors  in  a  deed,  with  the  mutual  consent  of  all  the 
parties,  will  not  operate  to  revest  the  title,  although  done  under 
the  supposition  that  such  will  be  the  effect.  Steel  v.  Steel,  4 
AHen.  417.  Nor  can  a  trustee,  having  accepted  a  conveyance 
on  a  secret  trnst,  repudiate  the  trust  and  divest  himself  of  the 
title  conveyed  to  him  by  surrendering  the  deed  to  the  grantor 
and  declaring  "that  he  will  not  have  any  thing  more  to  do  with 
the  matter."  Kimball  v.  Greig,  47  Ala.  230.  So  where  a  deed  is 
given,  and  afterward  a  fuller  deed  is  substituted  in  place  there- 
of, which  second  deed  proves  to  be  invalid,  the  grantee  claiming 
title  thereunder  may  fall  back  upon  his  title  under  the  first 
deed,  and  may  show  by  parol  the  circumstances  relating  to  its 
execution  and  surrender.  Galbreath  v.  Templeton,  20  Tex.  45  ; 
see  Van  Hook  v.  Simmons,  25  id.  323. 

But,  a  paper  writing,  not  under  seal,  and  unregistered,  which 
has  been  surrendered  to  the  grantor  by  the  alleged  grantee, 
leaves  no  title,  legal  or  equitable,  in  the  grantee.  Waugh  v. 
Blemns,  68  N.  C.  167.  And  the  canceling  of  an  unrecorded 
deed,  by  agreement  of  the  parties,  with  intent  thereby  to  revest 
the  title  in  the  grantor,  as  between  them  and  all  subsequent 
claimants  under  them,  is,  in  some  of  the  States,  permitted- to 
operate  as  a  reconveyance,  and  revest  the  title  in  the  grantor. 
See  Mussey  v.  Holt,  24  K  H.  248  ;  Nason  v.  Grant,  21  Me.  160 ; 
Faulksv.  Burns,  16  N.  J.  Eq.  250;  Parker  v.  Kane,  22  How.  1 ; 
and  see  Beauchamp's  Will,  4  T.  B.  Monr.  (Ky.)  361.  So  it  has 
been  held  that  when  a  deed,  by  the  mistake  of  the  scrivener, 
fails  to  indicate  the  true  intention  and  meaning  of  the  donor,  the 
parties  may  reform  the  deed  by  the  execution  of  another,  and  a 
court  of  chancery  will  give  effect  to  the  last  deed.  Lavender  v. 
Lee,  14  Ala.  688. 

The  power  of  a  court  of  equity  to  compel  the  surrender  and 
cancellation  of  deeds,  obtained  by  fraud  or  held  for  inequitable 
and  unconscientious  purposes,  is  undoubted.  The  jurisdiction 
is  an  ancient  one,  and  is  grounded  upon  the  inherent  power  of 
the  court  to  take  cognizance  of  frauds  and  to  administer  the 
peculiar  remedies  which  belong  to  a  court  of  equity  in  prevent- 
ing  and  suppressing  them.  Walker  v.  Hunter,  27  Gra.  336, 
McHenry  v.  Hazard,  45  N.  Y.  (6  Hand)  581.  But  the  exercise 
of  this  jurisdiction  is  in  the  sound  discretion  of  the  court,  de- 
pending upon  the  special  circumstances  of  each  case  (lb. ;  Fonda 
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7.  Sage,  48  N.  Y.  [3  Sick.]  173,  187) ;  nor  is  it  material  upon  the 
question  of  jurisdiction  that  the  party  seeking  the  relief  has  a 
defense  at  law  to  the  instrument  of  which  he  prays  the  surrender 
and  cancellation.  Hamilton  v.  Gumming  s,  1  Johns.  Ch.  517. 
And  although  the  grantor,  in  a  void  deed  of  conveyance,  may 
maintain  an  action  at  law  to  recover  the  land,  yet  he  may  main* 
tain  a  bill  in  equity  to  have  the  deed  given  up  and  canceled  on 
the  ground  that  it  casts  a  cloud  over  his  title.  Johnson  v.  Gooper} 
2  Yerg.  (Tenn.)  524 ;  and  see  Hay  ward  v.  Dimsdale,  17  Ves.  Ill ; 
Van  Dor  en  v.  Mayor,  etc.,  of  N.  Y.,  9  Paige,  388  ;  Sherman  v. 
Fitch,  98  Mass.  59.  And  in  a  suit  to  compel  the  cancellation  of 
a  deed,  on  the  ground  of  fraud  in  obtaining  it,  it  is  not  open  to 
the  fraudulent  grantee  to  say  that  the  grantor  did  not  exercise 
proper  precaution,  but  placed  too  much  confidence  in  the  hon- 
esty of  the  defendant.     Lloyd  v.  Rigbee,  25  111.  603. 

But  it  now  seems  to  be  well  established,  that  a  court  of  equity 
will  not  entertain  jurisdiction  to  compel  the  owner  of  a  deed  to 
deliver  it  up  as  being  void,  where  the  defectiveness  of  the  deed 
is  apparent  on  its  face,  and  does  not  require  extrinsic  evidence 
to  prove  it.  Pier  son  v.  Elliott,  6  Pet.  95 ;  Simpson  v.  Lord 
Howden,  3  Mylne  &  Cr.  97 ;  Gray  v.  Goan,  23  Iowa,  344 ;  and  see 
Mulligan  v.  Baring,  3  Daly  (N.  Y.),  75  ;  Gox  v.  Cliff,  2  N.  Y. 
(2  .Comst)  123  ;  Ward  v.  Dewey,  16  N".  Y.  (2  Smith)  519  ;  Van 
Doren  v.  Mayor,  etc.,  of  New  York,  9  Paige,  388.  Thus,  where 
a  deed  was  void  on  its  face,  for  want  of  the  acknowledgment 
required  in  a  conveyance  by  a  feme  covert,  there  was  held  to  be 
no  ground  for  ordering  it  to  be  delivered  up  to  be  canceled.  Elliot 
v.  Piersoll,  1  McLean,  11.  But  false  representations  to  a  wife,  at 
the  time  of  procuring  her  acknowledgment  of  a  deed,  was  held  to 
be  sufficient  ground  for  an  order  that  the  same  be  ca  nceled.  Jewett 
v.  Linberger,  3  Pittsb.  (Penn.)  157.  So,  the  suppression  by  a 
husband,  of  the  fact  that  his  wife  is  under  age  at  the  time  of 
executing  a  conveyance,  is  ground  to  set  aside  the  deed.  Bryan 
v.  Primm,  1  111.  33 ;  and  see  Trippe  v.  Triple,  29  Ala.  637. 

In  cases  where  the  delivery  up  or  the  cancellation  of  any  deed 
or  other  instrument  is  sought  on  account  of  its  being  void,  the  old 
course  used  to  be,  if  the  validity  of  the  instrument  was  con- 
tested, to  direct  an  issue  or  a  trial  at  law  to  ascertain  the  fact.  1 
Story's  Eq.  Juris.,  §  702.  But  the  determination  of  a  jury  upon 
the  point  was  not  indispensable.  It  was  merely  ancillary  to  the 
conscience  of  the  court  of  equity,  when  administering  relief,  and 
not  strictly  the  right  of  the  party.    Jervis  v.  White,  7  Yes.  414 
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And  a  different  and  more  convenient  coarse  now  seems  to  pre 
vail,  which  is,  for  the  court  itself  to  decide  the  point  without 
sending  the  matter  to  be  ascertained  at  law  by  a  jury  ;  unless  it 
is  satisfied,  from  the  contradictory  character  of  the  evidence,  or 
the  want  of  clearness  in  the  proofs,  that  such  a  determination  by 
a  jury  would  be  advisable.  lb. ;  Smith  v.  Carll,  5  Johns.  Ch.  118 ; 
1  Story's  Eq.  Juris.,  §  702. 

§  2.  Reformation  of  deeds.  Courts  of  equity  will  either  rectify 
mistakes  in  deeds  founded  upon  consideration,  according  to  the 
intention  of  the  parties,  or  restrain  as  to  the  parts  in  which  it 
has  been  framed  contrary  to,  or  has  gone  beyond,  their  intention 
in  the  original  contract,  upon  satisfactory  proof  of  the  mistake. 
Hileman  v.  Wright,  9  Ind.  126  ;  Durant  v.  Bacot,  13  N.  J.  Eq. 
201 ;  Walker  v.  Armstrong,  8  DeG.  M.  &  G.  531  ;  Black  v.  Stone, 
33  Ala.  327 ;  McTucker  v.  Taggart,  29  Iowa,  478  ;  Wyche  v. 
Greene,  16  Ga.  49.  But  a  court  of  equity  will  not  reform  a  vol- 
untary deed,  unless  by  consent  of  all  the  parties.  If  any  object, 
the  deed  must  take  its  chance  as  it  stands.  Brown  v.  Kennedy, 
33  Beav.  133 ;  and  see  Dickenson  v.  Olenney,  27  Conn.  104  ; 
Dupre  v.  Thompson,  4  Barb.  279  ;  Custard  v.  Custard,  25  Tex. 
49  ;  Eaton  v.  Baton,  15  Wis.  259.  Nor  can  a  deed  be  reformed 
in  equity,  where  it  appears  to  have  been  made  according  to  the 
intention  and  understanding  of  the  parties  at  the  time  of  its 
execution.  Bradford  v.  Bradford,  54  N.  H.  463.  And  words 
inserted  intentionally  cannot  be  changed  on  the  ground  that  one 
party  misunderstood  their  meaning  or  effect,  or  that  they  conflict 
with  a  contemporaneous  parol  agreement.  Barnes  v.  Bartlett, 
47  Ind.  98. 

So,  generally,  a  mistake  in  a  written  instrument  can  be 
reformed  in  equity,  only  as  between  the  original  parties  thereto, 
or  those  claiming  under  them  in  privity ;  such  as  personal 
representatives,  heirs,  devisees,  legatees,  assignees,  voluntary 
grantees,  or  judgment  creditors,  or  purchasers  from  them,  with 
notice  of  the  facts.  Bask  ins  v.  Calhoun,  45  Ala.  582;  Adams 
v.  Stevens,  49  Me.  362  ;  Rhodes  v.  Outcalt,  48  Mo.  367;  Simpson 
v.  Montgomery,  25  Ark.  365 ;  Warwick  v.  Warwick,  3  Atk- 
293;  1  Story's  Eq.  Juris.,  §  165.  As  against  bona  fide  pur- 
chasers for  a  valuable  consideration  without  notice,  courts  of 
equity  will  grant  no  relief ;  because  they  have,  at  least,  an  equal 
equity  to  the  protection  of  the  court.  lb.  ;  Ligon  v.  Rogers,  12 
Ga.  292  ;    Whitman  v.  Weston,  30  Me.  285. 

The  mistake  of  a  scrivener  in  preparing  a  deed  may  be  shown 
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by  parol  evidence,  and  the  instrument  reformed  accordingly. 
Buss  v.  Mom's,  63  Penn.  St.  387  ;  Van  Donge  v.  Van  Donge,  23 
Mich.  321 ;  and  see  Allen  v.  Brown,  6  R.  I.  386 ;  Parham  v. 
Parham,  6  Humph.  (Tenn.)  287 ;  Alexander  v.  Newton,  2 
Gratt.  (Va.)  266.  Where  through  mistake  the  whole  of  premises 
were  conveyed  upon  trusts,  when  the  intention  was  to  convey 
only  one  portion  on  trusts,  and  the  remainder  in  fee  simple,  it 
was  held  that  the  deed  should  be  reformed  in  order  to  give  effect 
to  the  intentions  of  the  parties.  Kirlc  v.  Zell,  1  Mac  Arthur,  116. 
And  where  a  trust-deed  by  mistake  omitted  to  describe  certain 
lands,  and  the  mistake  was  corrected  by  the  grantor  through  a 
new  deed,  a  court  of  equity  set  aside  the  lien  of  a  judgment  on 
the  land,  obtained  by  a  creditor  with  notice,  after  the  first,  but 
before  the  second  deed.  Young  v.  Cason,  48  Mo.  259.  So, 
where  the  complainant,  after  bargaining  one  parcel  of  land,  con- 
veyed another  to  the  respondent  by  a  mistake  of  both  parties,  a 
reformation  of  the  deed  was  decreed.  Burr  v.  Hutchinson,  61 
Me.  514  ;  see  Perkins  v.  Dickinson,  3  Gratt.  (Ya.)  335  ;  Dane  v. 
Derber,  28  Wis.  216;  Wdls  v.  Ogden,  30  id.  637;  Moore  v.  Win- 
gate,  53  Mo.  398. 

Nor  is  the  reformation  of  a  deed  restricted  only  to  those  cases 
where  the  mistake  consists  in  the  omission  or  insertion  of  words 
or  clauses  contrary  to  the  intention  of  the  parties.  Thus, 
although  the  parties  understood  what  language  was  contained  in 
the  deed,  if  they  believed  the  description  corresponded  with  the 
actual  boundaries  of  the  land  intended  to  be  conveyed,  and  were 
mistaken,  the  case  for  a  reformation  is  clearly  made  out.  Bush 
v.  Bicks,2  N.  Y.  S.  C.  (T.  &  C.)  356;  S.  C.  affirmed,  60  N. 
Y.  (15  Sick.)  298.  And  such  mistake  may  be  shown  by  parol 
evidence.  lb.  So,  the  equity  rule,  that  a  deed  will  not  be 
reformed  at  the  instance  of  mere  volunteers,  is  held  inapplicable 
to  a  dispute  between  two  volunteers,  claiming  under  the  same 
deed,  when  the  grantor  has  no  interest  in  the  controversy. 
Adair  v.  McDonald,  42  Ga.  506.  And,  although  a  court  of 
equity  will  not,  after  the  lapse  of  a  long  period  of  time,  as,  for 
instance,  a  quarter  of  a  century,  interfere  to  reform  a  deed,  ex- 
cept upon  the  most  positive  and  satisfactory  evidence  of  the 
intention  of  the  parties  at  the  time  the  deed  was  executed. 
Nicoll  v.  Mason,  49  111.  358 ;  Durant  v.  Bacot,  15  N.  J.  (Eq.) 
411.  Yet  it  is  held  that  a  grantor's  right  to  relief,  by  reforming 
a  deed  describing  the  land  as  of  more  than  the  actual  width,  is 
not  barred  by  lapse  of  time,  if  he  has  remained  in  possession  of 
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the  portion  included  by  mistake.  Hutson  v.  Furnas,  31  Iowa, 
154;  and  see  Calmes  v.  Buck,  4  Bibb  (Ky.),  453.  So  in  case  of 
misdescription  relative  to  unimproved  lands,  and  especially  where 
the  occupation  of  the  grantee  and  his  assigns  has  indicated  no 
claim  under  the  description  alleged  to  have  been  inserted  by 
mistake,  the  lapse  of  time  is  comparatively  of  little  weight. 
Farley  v.  Bryant,  32  Me.  474.  But  to  authorize  the  court  to  re- 
form a  deed  upon  the  allegation  of  a  mistake,  the  mistake  must 
be  precisely  alleged  and  clearly  proved.  When  it  is  alleged 
that  certain  words,  letters  or  figures  have  been  inserted  or 
omitted  by  mistake,  the  proof  should  establish  the  facts  alleged. 
If  there  be  a  failure  to  do  this,  and  the  testimony  shows  that,  by 
a  legal  construction,  the  deed  may  operate  contrary  to  the  ex- 
pectations of  the  grantor,  and  convey  land  which  he  did  not 
intend  to  convey,  a  court  of  equity  would  not  be  authorized  to 
reform  the  deed.  lb. 

Application  by  the  grantor  for  the  reformation  of  a  deed,  as 
to  the  amount  of  property  conveyed,  was  refused  where  it  ap- 
peared that  the  plaintiff  himself  furnished  the  description  of  the 
land  inserted  in  the  deed,  and  there  was  no  clear  and  conclusive 
evidence  to  show  that  the  agreement  and  intention  were  such  as 
claimed  by  the  plaintiff  at  the  time  of  the  application.  Wells  v. 
Ogden,  30  Wis.  637. 

So  a  deed  will  not  be  reformed  without  securing  the  bargainor 
such  counter  equities  as  may  arise  in  his  favor  out  of  the  trans- 
action. Coleman  v.  Coleman,  Phill.  (N.  C.)  Eq.  43.  And  gener- 
ally, when  a  person  makes  a  deed  who  is  able  to  read,  the  pre- 
sumption is  that  he  did  read  it ;  and  if  it  appears  that  he  did, 
his  mere  ignorance  of  the  contents  will  not  be  ground  of  relief, 
unless  there  is  evidence  of  contrivance  by  the  opposite  party  to 
have  the  instrument  drawn  wrong  and  executed  without  being 
read.  Michael  v.  Michael,  4  Ired.  (N.  C.)  Eq.  349.  A  court  of 
equity  will  not  relieve  a  person  against  his  voluntary  convey- 
ance on  the  ground  of  indiscretion,  improvidence  or  ignorance 
of  law  or  fact,  resulting  from  his  own  inattention.  Custard  v. 
Custard,  25  Tex.  Supp.  49  ;  see  post,  title  Reformation  of  In- 
struments. 

§  3.  Lost  deeds.  Where  a  plaintiff  in  equity  claims  title 
under  a  deed  which  he  alleges  to  be  lost,  and  but  for  the  loss 
there  would  be  a  complete  remedy  at  law,  the  bill  must  dis- 
tinctly allege  that  the  deed  is  lost,  and  it  must  be  proved  that 
on  due  search  it  could  not  be  found,  or  the  court  will  not  have 
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jurisdiction.  Taliaferro  v.  Foote,  3  Leigh  (Va.),  58.  It  is  also 
necessary  that  such  bill  be  supported  by  affidavit  of  the  loss  or 
destruction  of  the  deed  (lb. ;  Livingston  v.  Livingston,  4  Johns. 
Ch.  294);  and  the  want  of  such  affidavit  is  good  ground  of  de- 
murrer, lb. ;  Lai g7it  v.  3f organ,  1  Johns.  Cas.  429. 

Tt  would  seem  that  after  a  great  lapse  of  time  strict  proof  of  a 
lost  or  destroyed  deed  will  not  be  required.  See  Lewis  v.  Baird. 
3McL-an,  56;  Berry  v.  Jonrden,  11  Rich.  (S.  CM  L.  67.  But 
it  is  held  that  a  title  to  lands  duly  authenticated  by  written  evi- 
dence will  not  be  set  aside  on  the  assumption  of  a  previous  lost 
conveyance,  except  upon  clear  proof  of  the  existence  and  execu- 
tion of  the  supposed  deed,  and  so  much  of  its  contents  as  will 
enable  the  court  to  determine  the  character  of  the  instrument. 
Metcalfv.  Van  Benthuysen,  3  N.  Y.  (3  Comst.)  424. 

If  a  deed  is  lost,  and  the  subscribing  witnesses  are  unknown, 
this  dispenses  with  the  necessity  of  resorting  first  to  them  to 
prove  such  deed  {Felton  v.  Pitman,  14  Ga.  530) ;  but  if  the  sub- 
scribing witnesses  can  be  obtained,  the  omission  to  resort  first  to 
them  is  fatal.  lb. 

§  4.  Possession  of  deeds.  The  general  rule  is,  that  deeds  are 
considered  to  savor  so  much  of  the  realty  that  the  law,  for  some 
purposes,  does  not  account  them  to  be  chattels,  but  provides 
that  they  shall  follow  the  land  to  which  they  relate,  and  shall 
vest  in  the  heir  as  incident  to  the  estate,  to  the  exclusion  of  the 
executor.  Mills  v.  Mead,  7  Hun,  36.  But  where  an  executor  is 
authorized  to  sell  the  real  estate,  and  an  inspection  of  the  title 
deeds  is  necessary  to  a  proper  discharge  of  his  duties,  he  is 
entitled  to  their  control  and  possession.  lb. 
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CHAPTER  LIV. 

DEPOSIT. 

TITLE  I. 

GENERAL  RULES  OF  LAW  RELATING  TO  DEPOSIT. 

ARTICLE  I. 

NATURE   OF  THE   BAILMENT. 

Section  1 .  Definition.  A  deposit,  styled  by  the  Roman  lawyers 
depositum,  is  denned  by  Sir  William  Jones  to  be  "  a  naked  bail- 
ment of  goods,  to  be  kept  for  the  bailor  without  reward,  and  to 
be  returned  when  he  shall  require  it."  Jones  on  Bailm.  36, 117. 
As  defined  by  Story,  it  is  "a  bailment  of  goods  to  be  kept  by 
the  bailee  without  reward,  and  delivered  according  to  the  object 
or  purpose  of  the  original  trust."  Story  on  Bailm.,  §  41  ;  see 
also  4  Kent's  Com.  560;  1  Bouv.  Diet.  461;  Foster  v.  Essex 
Bank,  11  Mass.  479,  499.  It  is  essential  to  a  deposit  that  it  be 
gratuitous  ;  for,  if  any  thing  is  to  be  paid  for  the  care  and  custody 
of  the  article,  it  immediately  changes  the  nature  of  the  contract, 
and  the  bailment  becomes  one  of  another  class  or  kind.  Durn- 
ford  v.  Segher's  Syndies,  9  Mart.  (La.)  484.  So  a  deposit  is  to 
be  distinguished  from  what,  in  the  civil  law,  is  termed  a  mutuum. 
In  the  former  case,  the  identical  thing  is  to  be  returned.  See 
Hurd  v.  West,  7  Cow.  752,  756,  note  ;  Williams  v.  Landry,  18 
La.  Ann.  2,  208 ;  Marsh  v.  Titus,  3  Hun  (N.  Y.),  550 ;  S.  C,  6 
N.Y.  S.  C.  (T.  &  C.)  29.  But  in  the  latter,  some  equivalent  only  of  the 
same  kind,  quality,  nature  or  value  is  to  be  returned.  Thus,  if  the 
loan  is  of  money,  wine  or  other  things  that  may  be  valued  by 
number,  weight  or  measure,  and  are  to  be  restored  only  in  equal 
value  or  quantity,  it  is  a  mutuum  and  not  a  deposit.  Story  on 
Bailm.,  §  47;  and  see  South  Australian  Ins.  Co.  v.  Randell,  6 
Moore's  P.  C.  (N.  S.)  341 ;  S.  C,  L.  R.,  3  P.  C.  101 ;  Lilly  v  Corr*- 
■nissioners,  69  N.  C  300 ;  Rujfm  v.  Commissioners,  id.  498. 
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§  2.  Kinds  of  deposit.  The  civil  law  makes  a  division  of 
deposits  into  two  kinds,  necessary  and  voluntary.  The  first  is 
such  as  arises  from  some  pressing  necessity  ;  as  for  instance,  in 
case  of  a  fire,  a  shipwreck,  or  other  overwhelming  calamity.  La. 
Civ.  Code,  2935.  A  voluntary  deposit  is  such  as  arises  without 
any  such  calamity,  from  the  mere  consent  and  agreement  of  the 
parties.  Story  on  Bailm.,  §  44.  This  distinction  was  material  in 
the  civil  law  in  respect  to  the  remedy ;  but  the  common  law  made 
no  such  distinction.  lb. ;  Jones  on  Bailm.,  48.  So,  deposits  are 
again  divided  by  the  civil  law  into  simple  deposits  and  seques- 
trations ;  the  former  is,  when  a  deposit  is  made  by  one  or  more 
persons,  having  a  common  interest ;  the  latter  is,  when  the 
deposit  is  made  by  one  or  more  persons,  each  of  whom  has  a 
different  and  adverse  interest  in  controversy  touching  it.  Story 
on  Bailm.,  §  45.  But  it  would  seem  that  this  distinction  has  not 
yet  been  incorporated  into  the  common  law.  Id.,  §  46. 

A  quasi  deposit  is  where  a  party  comes  lawfully  to  the  pos- 
session of  another  person's  property  by  finding  it.  Id.,  §  85  ;  and 
see  Dougherty  v.  Posegate,  3  Clarke  (Iowa),  88.  And  there  is 
said  to  be  a  class  of  deposits  which  may  properly  be  called 
involuntary,  as  contradistinguished  from  necessary  and  volun- 
tary ;  as  where  lumber,  floating  in  a  river,  is  by  a  great  flood  or 
freshet  thrown  upon  the  land  of  another  person,  and  is  there  left 
by  the  subsidence  of  the  stream.  Story  on  Bailm.,  §44  a;  see 
Sheldon  v.  Sherman,  42  N.  Y.  (3  Hand)  484  ;  1  Am.  Rep.  569. 

§  3.  Parties  to  contract  of.  As  it  regards  the  persons  by  and 
between  whom  it  may  be  made,  the  contract  of  deposit  is  not  to  be 
distinguished  from  other  contracts.  It  may  be  entered  into  by 
any  persons  who  are  capable  of  making  valid  contracts  generally, 
but  not  by  those  who  are  incapable.  Hence,  infants,  married 
women,  and  others  laboring  under  personal  disability,  can 
neither  bind  themselves  as  depositors,  nor  as  depositaries,  though 
other  persons  may  be  bound  to  them.  An  infant  is  not  respon- 
sible for  the  loss  of  a  deposit  received  by  him  {Mills  v.  Graham. 
1  Bos.  &  Pul.  [N.  R.]  140,  144) ;  but  he  is  bound  to  restore  it,  if 
it  is  in  his  possession,  or  under  his  control,  and  he  may  become 
responsible  for  any  willful  wrong  he  does  to  it.  lb. ;  1  Story's  Eq. 
Jur.,  §  240.  If  a  married  woman  makes  a  deposit  without  her 
husband's  consent,  it  is  at  common  law  a  mere  void  act ;  but  the 
depositary  will  be  bound  to  restore  it  to  the  husband.  Id.,  §  243. 
And  if  a  married  woman  become  a  depositary  without  the  con- 
sent of  her  husband,  the  act  is  a  mere  nullity  ;  but  the  husband 
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will  be  bound  to  restore  the  thing  to  the  depositor,  if  it  is  in  hi& 
possession.  lb.;  Wilbraham  v.  Snow,  2  Saund.  47  d,  note  g  ; 
Story  on  Bailm.,  §  50. 

§  4.  Subject-matter  of.  In  respect  to  the  subject-matter,  the 
contract  of  deposit  is,  at  the  common  law,  restricted  to  personal 
or  movable  property.  But  debts,  choses  in  action,  and  other 
instruments  and  evidences  of  debts,  may  also  be  properly  made 
the  subject  of  this  bailment.  Story  on  Bailm.,  §  51 ;  Arnold  v. 
Jefferson,  1  Ld.  Raym.  275 ;  Chase  v.  Gates,  33  Me.  363. 

§  5.  Title  of  depositor.  It  is  not  essential  to  a  valid  deposit, 
that  the  depositor  should  have  an  absolute  title  in  the  thing- 
deposited.  A  special  property  in  it,  or  a  lawful  possession  of  it, 
is  sufficient,  and  will  entitle  the  depositor  to  recover  against 
every  one  but  the  rightful  owner.  Armory  v.  Delamirie,  1  Str. 
505;  2  Saund.  47,  note;  Bourne  v.  Fosbrooke,  18  C.  B.  (N.  S.) 
515,  525 ;  Rooth  v.  Wilson,  1  B.  &  Al.  59 ;  Leonard  v.  Bryant, 
13  Mass.  224 ;  and  see  Parker  v.  Lombard,  100  Mass.  405 ; 
Shaw  v.  Kaler,  106  id.  448.  If  there  has  been  a  tortious  conver- 
sion or  possession,  the  owner  may,  of  course,  follow  his  prop- 
erty wherever  he  can  find  it.  Mills  v.  Graham,  1  Bos.  &  Pul. 
(N.  R.)  140,  147;  Hartop  v.  Hoare,  3  Atk.  44;  2  Story's  Eq. 
Jur.,  §  1257.  And  if,  through  mistake  or  otherwise,  the  real 
owner  receives  his  own  property  on  deposit,  his  obligation  to 
return  it  is  extinguished,  unless  the  rights  of  a  third  person, 
acquired  as  against  him,  would  be  thereby  injured.  lb. ;  Taylor 
v.  Plumer,  3  M.  &  Selw.  562 ;  Story  on  Bailm.,  §  53. 

§  6.  How  and  when  accessories  pass  with  a  deposit.  In  the 
civil  law,  it  seems  that,  by  a  delivery  of  the  principal  thing, 
that  which  is  accessorial  does  not  pass.  See  Story  on  Bailm.,  § 
54.  But,  in  the  common  law,  it  is  said  that  this  must  always 
depend  upon  the  intent  of  the  parties.  lb. 

§  7.  Delivery  of  deposit.  To  make  a  valid  deposit,  the  sub- 
ject-matter of  the  bailment  must  be  either  actually  or  construct- 
ively delivered  to  the  depositary,  or  it  must  be  in  his  possession 
or  under  his  control  at  the  time  he  undertakes  the  charge  of  it. 
A  mere  promise  to  take  charge  of  a  tning  cannot  constitute  a 
deposit.  And  no  one  can  be  made  a  depositary  without  his 
knowledge  and  consent.  Lethbridge  v.  Phillips,  2  Stark.  544. 
But  a  delivery  to  the  servant  of  the  promisor,  or  to  a  person 
whom  he  has  appointed  to  receive  the  deposit,  and  who  has  con 
sented  to  hold  it  on  his  behalf,  or  any  acts  on  the  part  of  the 
promisor,  manifesting  a  clear  intention  to  take  charge  of  a  thing 
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which  is  not  capable  of  manual  delivery,  but  which  has  been 
placed  at  his  disposal  and  under  his  control,  will  constitute  a 
depositary  in  contemplation  of  law.  See  Foster  v.  Essex  Bank, 
17  Mass.  479,  498 ;  Add.  on  Cont.  404 ;  Story  on  Bailm.,  §  55 ; 
Montgomery  v.  Eoans,  8  Ga.  178.  Ordinarily,  the  deposit  must 
be  made  to  some  person  other  than  the  owner.  Cases  of  deposit 
may,  however,  arise  where  a  bailee  of  the  owner  having  an 
interest  in  the  property,  delivers  the  same  to  the  owner  for  a 
limited  time,  to  be  re-delivered  to  the  bailee  on  request,  or  at  the 
end  of  the  term  ;  as,  for  example,  if  a  box  of  jewels  should  be 
pledged  by  its  owner  for  a  debt,  and  the  pledgee,  being  about  to 
go  on  a  journey,  should  deliver  it  to  the  pledgor,  to  be  kept  as 
a  deposit  until  his  return,  it  would  be  a  good  deposit.  Story  on 
Bailm.,  §  58 ;  and  see  Roberts  v.  Wyatt,  2  Taunt.  268. 

AETICLE  II. 

DUTIES   AND   LIABILITIES    OF    DEPOSITARY. 

Section  1.  Duty  as  to  keeping  deposit.  The  object  of  a  strict 
deposit  is  the  keeping  of  the  thing  deposited,  and  it  must  be 
gratuitous.  But  if  no  compensation  be  given  for  the  keeping, 
the  bailment  may  be  a  deposit,  although  rent  be  paid  for  the 
room  in  which  it  is  placed.  2  Story  on  Cont.,  §  838;  see 
JSivara  v.  Ghio,  3  E.  D.  Smith  (N.  Y.),  264.  The  undertaking 
being  only  to  keep  the  thing  deposited,  the  depositary  ought  not 
to  nse  it  as  though  he  had  an  interest  in  it.  Bac.  Abr.,  Bail- 
ment (A).  To  keep  and  to  keep  safely  are  said  to  be  one  and  the 
same  thing  (lb.) ;  but  this  has  been  denied.  See  Coggs  v.  Bar- 
nard, 2  Ld.  Raym.  911  ;  Jones  on  Bailm.  42. 

§  2.  Degree  of  diligence  required.  It  is  the  dnty  of  the  depos- 
itary to  keep  the  deposit  with  reasonable  care ;  and  by  reason- 
able care  is  ordinarily  understood  that  degree  of  care  which  a 
reasonable  man  bestows  upon  his  own  goods.  See  Scott  v.  Nat. 
Bank  of  Chester  Valley,  79  Penn.  St.  471.  The  deposit  is  to  be 
kept  with  the  ordinary  care  applicable  to  the  case  under  all  its 
circumstances ;  and  the  depositary  is  responsible  only  for  that 
omission  of  care  which  even  the  most  inattentive  and  thought- 
less never  fail  to  take  of  their  own  concerns  {Tompkins  v.  Salt- 
marsh,  14  Serg.  &  R.  275) ;  in  other  words  he  is  not  answerable 
except  for  gross  negligence.  lb. ;  Edson  v.  Weston,  7  Cow. 
278 ;  -Rutgers  v.  Lucet,  2  Johns.  Cas.  92  ;  Spooner  v.  Mattoont 
40  Vt.  300  ;  Smith  v.  First  Nat.  Bank,  99  Mass.  611  ;  Chase  v. 
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Maberry,  3  Harr.  (Del.)  266 ;  Lancaster  Bank  v.  Smith.  02 
Penn.  St.  47  ;  Wiser  v.  Chesley,  53  Mo.  547  ;  Green  v.  Ilollings- 
worth,  5  Dana  (Ky.),  173;  McKay  v.  Hamblin,  40  Miss.  472 , 
Lobenstein  v.  Pritchett,  8  Kans.  213.  But  the  question,  what  is 
gross  negligence,  is  ordinarily  one  of  fact  for  the.  jury,  and  not 
a  question  of  law  for  the  court.  Doorman  v.  Jenkins,  2  Ad.  & 
El.  256 ;  see  Giblin  v.  McMullen,  L.  R.  (2  P.  C.  339.  If  the 
depositary  has  been  guilty  of  gross  negligence  he  is  not  excused 
from  liability  by  showing  that  he  lost  his  own  goods  at  the  same 
time.  Thus,  where  a  coffee-house  keeper  took  charge  of  a  sum 
of  money,  and  put  it  with  a  larger  sum  of  money  of  his  own 
into  his  cash-box,  which  he  left  in  the  public  tap-room  of  his 
coffee-house,  from  wrhence  it  was  stolen,  it  was  held  that  the  cir- 
cumstance of  his  having  lost  his  own  money  together  with  the 
deposit  would  not  exculpate  him  from  the  charge  of  gross  neg- 
ligence. Doorman  v.  Jenkins,  2  Ad.  &  El.  258 ;  S.  C,  4  N.  & 
M.  170 ;  see  also  Mytton  v.  Cock,  2  Str.  1099 ;  Tracy  v.  Wood, 
3  Mas.  C.  C.  132 ;  Wilson  v.  Brett,  11  Mees.  &  W.  113  ;  Stewart  v. 
Frazier,  5  Ala.  114.  So,  in  an  action  to  recover  for  an  alleged 
negligent  storing  of  the  plaintiff's  carriages,  injured  by  the  fall- 
ing in  of  a  roof  loaded  with  snow,  an  instruction  that  the 
defendants  were  bound  to  exercise  ordinary  care,  such  as  a 
prudent  man  would  take  with  his  own  goods,  and  were  liable  if 
they  had  reason  to  know  that  the  building  was  unsafe,  was  held 
to  be  unexceptionable.  Moulton  v.  Phillips,  10  R.  I.  218.  But 
the  depositary  will  not  be  held  liable  for  common  neglect  or 
ordinary  casualties.  Thus,  he  will  not  be  responsible  for  losses 
by  theft  or  by  fire,  unless  occasioned  by  his  own  gross  negli- 
gence. See  Coggs  v.  Bernard,  2  Ld.  Raym.  909  ;  Nelson  v. 
Macintosh,  1  Stark,  238  ;  Monteith  v.  Bissell,  Wright  (Ohio), 
411  ;  Mein  v.  West,  T.  U.  P.  Charlt,  (Ga.)  170.  And  it  has 
been  held  that  a  mere  depositary  of  cotton,  without  compensa- 
tion, is  not  responsible  to  the  owner  for  the  loss  of  the  cotton 
destroyed  by  an  armed  force  of  men  in  rebellion  against  the 
government.    Levy  v.  Bergeron,  20  La.  Ann.  290. 

A  depositary  is  only  bound  to  exercise  a  diligence  in  propor- 
tion to  his  knowledge ;  and  if  articles  be  deposited  with  him,  of 
the  value  of  which  he  is  ignorant,  he  need  exercise  but  slight 
diligence.  And  if  the  value  of  the  goods  be  purposely  concealed 
from  him,  in  order  to  induce  him  to  accept  the  bailment,  this 
will  be  deemed  a  fraud  upon  him,  and  he  will  be  held  responsi- 
ble only  for  the  apparent  value  of  the  goods.     See  Coggs  v.  Ber- 
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nard,  2  Ld.  Raym.  909,  915 ;  Batson  v.  Donovan,  4  B.  &  A.  42 ; 
Sleat  v.  Fogg,  5  id.  348 ;  Story  ou  Bailm.,  §  77,  el  seq.  So,  the 
law  expects  a  depositor  to  exercise  a  reasonable  amount  of  vigi- 
lance in  the  protection  of  his  own  interests  ;  and  when  he  not 
only  knows  the  general  character  and  habits  of  the  bailee  or  de- 
positary, but  also  the  place  where  and  the  manner  in  which  the 
goods  deposited  are  to  be  kept  by  him,  he  must  be  presumed  to 
assent,  in  advance,  that  his  goods  shall  be  thus  treated ;  and  if, 
under  such  circumstances,  they  are  damaged  or  lost,  it  is  by  rea- 
son of  his  own  fault  or  folly.  He  should  not  have  intrusted 
them  with  such  a  depositary,  to  be  kept  in  such  a  manner  and 
place.  Knowles  v.  Atlantic,  etc.,  R.  R.  Co.,  38  Me.  55.  Or,  as 
it  is  expressed  in  an  early  case,  "  if  the  bailee  be  an  idle,  care- 
less, drunken  fellow,  and  comes  home  drunk,  and  leaves  all  his 
doors  open,  by  reason  whereof  the  goods  deposited  are  stolen, 
together  with  his  own,  he  shall  not  be  charged,  because  it  is  the 
bailors'  own  folly  to  trust  such  an  idle  fellow."  Lord  Holt,  in 
Coggs  v.  Bernard,  2  Ld.  Raym.  909,  914  ;  and  see  2  Kent's  Com. 
562 ;  The  William,  6  0.  Rob.  316 ;  Sodowsky  v.  McFarland,  3 
Dana  (Ky.),  205.  So,  it  is  held  that  if  the  servant  of  the  deposit- 
ary negligently  leaves  the  door  of  a  house  or  warehouse  open, 
and  thieves  avail  themselves  of  the  opportunity  thus  afforded 
them  to  enter  the  house  and  steal  the  deposit,  the  depositary  is 
not  responsible  for  the  theft.  Dansey  v.  Richardson,  3  El.  & 
Bl.  169  ;  Add.  on  Cont.  406  ;  and  see  MManus  v.  Cricket,  1  East, 
107  ;  Peachey  v.  Rowland,  13  C.  B.  182.  And  where  a  cask, 
containing  a  quantity  of  gold  coin,  was  deposited  in  a  bank  for 
safe-keeping,  and  the  gold  was  fraudulently  taken  out  by  the 
cashier  of  the  bank,  it  was  held  that  the  bank  was  not  liable  to 
the  depositor,  for  the  value  of  the  gold  so  taken.  Foster  v. 
Essex  Bank,  17  Mass.  479.  As  to  the  care  of  deposits,  and  the 
liability  of  banks  receiving  them  without  compensation,  see 
Smith  v.  First  Nat.  Bank  in  Westfield,  99  id.  605 ;  Dustin  v. 
Hodgen,  38  111.  352  ;  First  Nat.  Bank  of  Lyons  v.  Ocean  Nat. 
Bank,  60  N.  Y.  (15  Sick.)  278  ;  19  Am.  Rep.  181  ;  Hale  v. 
Rawallie,  8  Kans.  136.  On  a  deposit  or  bailment  of  money,  to 
be  kept  without  recompense,  if  the  bailees,  without  authority, 
attempt  to  transmit  the  money  to  the  bailor,  at  a  distant  point, 
by  mail  or  private  conveyance,  and  the  money  is  lost,  they  are 
responsible.     Steioart  v.  Frazier,  5  Ala.  114. 

§  3.  Liability  as  affected  by  agreement.    The  general  liability 
of  the  depositary  may  be  either  narrowed  or  enlarged  by  special 
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contract.  Tims  if  the  depositor  designate  the  place  of  bailment, 
it  relieves  the  depositary  from  responsibility,  although  such  place 
be  really  unsafe,  and  the  goods  are  lost  in  consequence.  See 
Knowles  v.  Atlantic,  etc.,  R.  R.  Co.,  33  Me.  55.  But  in  case  of 
a  loss,  it  will  be  incumbent  on  the  party,  who  seeks  to  avail  him- 
self of  the  benefit  of  such  a  contract,  to  establish  it  by  suitable 
proof,  either  directly  or  from  collateral  circumstances.  Story  on 
Bailm.,  79  ;  Jones  on  Bailm.,  47,  48 ;  Nelson  v.  Macintosh,  1 
Stark.  237.  A  material  distinction  is  made  between  a  general 
bailment  and  a  special  acceptance  to  keep  safely  ;  and  in  the 
latter,  the  depositary  is  held  answerable  beyond  .the  case  of 
gross  neglect.  See  Coggs  v.  Bernard,  2  Ld.  Raym.  909  ;  Ross 
v.  Hill,  2  C.  B.  877.  So,  when  the  depositary  spontaneously  and 
officiously  proposes  to  keep  the  goods  of  another,  he  is  held 
responsible  in  such  a  case  for  ordinary  neglect ;  for  he  may 
have  pr*evented  the  owner  from  intrusting  the  goods  with  a  per- 
son of  more  approved  vigilance.  Jones  on  Bailm.  48,  50 ;  2 
Kent's  Com.  565.  But  the  equity  of  this  rule  has  been  ques 
tioned.     See  Story  on  Bailm.,  §§  81,  82. 

§  4.  Use  of  deposit  by  depositary.  It  is  the  well-established 
general  rule,  that  the  depositary  has  no  right  to  use  the  thing 
deposited,  without  the  consent  of  the  depositor  expressly  given 
or  reasonably  implied.  And  if  he  does  so,  and  the  thing  is  lost 
or  injured,  through  such  unauthorized  user,  the  depositary  must 
make  good  the  loss.  Story  on  Bailm.,  §  89  ;  and  see  Merry  v. 
Green,  7  Mees.  &  W.  623 ;  Persch  v.  Quiggle,  57  Penn.  St.  247. 
But  this  rule  is  subject  to  modifications  ;  and  if  the  deposit  be 
a  living  animal,  such  as  a  hound  or  a  horse,  which  requires  air 
and  exercise,  the  bailee  has  an  implied  authority  from  the  owner 
to  use  it  to  a  reasonable  extent,  and  is  under  an  implied  engage- 
ment to  give  it  proper  air  and  exercise  ;  for  every  person,  in  such 
a  case,  contracts  for  reasonable  care.  Jones  on  Bailm.  81,  82. 
So,  if  a  milch  cow  were  deposited,  the  milking  of  the  cow  would 
not  subject  the  depositary  to  an  action,  for  it  would  not  injure, 
but  might  promote  the  health  of  the  animal.  lb.  ;  2  Kent's  Com. 
568,  578  ;  Anonymous,  2  Salk.  522  ;  Mores  v.  Conliam,  Owen,  123, 
1 24.  And  generally,  in  those  cases  where  the  use  would  be  for  the 
benefit  of  the  deposit,  the  assent  of  the  owner  will  be  presumed. 
If  to  his  injury,  or  perilous,  it  ought  not  to  be  presumed  ;  and 
if  the  use  would  be  indifferent,  and  other  circumstances  do  not 
incline  either  way,  the  use  may  be  deemed  not  allowable.  Story 
on  Bailm  ,  §  90. 
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The  depositary  has  no  authority  to  sell  or  pledge  the  thing 
deposited,  and  if  he  does  so,  the  owner  may  reclaim  it  from  any 
person  in  whose  possession  it  is  found.  Hartop  v.  Hoare,  2  Str. 
1187;  S.  C,  3  Atk.  44 ;  1  Wils.  8, 9  ;  White  v.  Spettigue,  13  Mees. 
&  W.  603 ;  Fenn  v.  Bittleston,  7  Exch.  159 ;  Loeschman  v. 
Machin,  2  Stark.  311.  And  if  a  bailee  break  open  a  locked 
chest,  or  a  sealed  package,  which  is  deposited  with  him,  it  is  a 
gross  breach  of  trust,  which  gives  the  injured  party  a  just  cause 
of  action.  Story  on  Bailm.,  §  92.  See  McGregor  v.  Ball,  4  La. 
Ann.  289,  where  it  is  held  that  a  depositary  who  sells  the  deposit 
commits  a  theft.  And  see  on  this  point  Herman  v.  Drinkwater, 
1  Greenl.  (Me.)  27  ;  Oppenheimer  v.  Edney,  9  Humph.  (Tenn.)  385. 

§  5.  Duty  to  restore  deposit.  The  depositary  is  under  an  obli- 
gation to  return  the  deposit  when  it  is  demanded  of  him ;  and 
the  specific  thing  deposited  must  be  returned,  and  in  the  same 
state  in  which  it  was  received.     See  post,  524,  art.  3. 

§  6.  Responsibility  of  finder  of  goods.  If  a  person  finds  goods 
belonging  to  another,  he  is  not  bound  to  assume  their  custody  ; 
but  if  he  does  so  he  becomes  a  depositary,  and  is  bound  to  the 
same  degree  of  care  as  any  voluntary  depositary  ex  contractu. 
Isaaclc  v.  Clark,  2  Bulst,  312;  Dougherty  v.  Posegate,  3  Clarke 
(Iowa),  88.  But  in  such  cases  of  deposit  by  implication,  it  seems 
that  the  depositary  is  entitled  to  a  remuneration  for  the  neces- 
sary labor  and  expense  assumed  in  the  preservation  of  the 
deposit.  Nicholson  v.  Chapman,  2  H.  Bl.  258.  In  respect  to  an 
involuntary  deposit  —  as  if  lumber  floating  in  a  river  should 
drift  upon  the  land  of  a  stranger  —  the  duty  of  the  owner 
of  the  land  to  preserve  the  property  would  seem  to  be  of 
the  same  nature  and  extent  as  that  of  an  ordinary  finder  of 
goods.  See  lb. ;  Story  on  Bailm.,  §  83  a;  Preston  v.  Neale,  12 
Gray,  223 ;  Sheldon  v.  Sherman,  42  N.  Y.  (3  Hand)  484  ;  1 
Am.  Rep.  569. 

As  it  regards  cases  of  necessary  deposits,  or  such  as  are  sud- 
denly made  by  the  depositor  in  cases  of  extraordinary  peril  and 
danger,  the  law  does  not  seem  to  vary  the  responsibility  of  the 
bailee  from  that  which  arises  under  ordinary  circumstances. 
See  Jones  on  Bailm.  48,  49  ;  Story  on  Bailm.,  §  83.  Instances  of 
this  kind  of  deposits  occur  in  cases  of  fire,  shipwreck,  inunda- 
tions, insurrections,  attacks  by  mobs,  and  in  similar  pressing 
emergencies. 

§  7.  Bank  deposits.  Ordinarily,  a  deposit  of  money  with  a 
banking  corporation,  or  a  banker,  is  only  a  loan  or  mutuum. 
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and  the  bank  is  to  restore,  not  the  same  money,  but  an  equiva 
lent  sum.  See  ante,  vol.  1,  501,  502.  There  may,  however,  be 
a  special  deposit,  where  the  specific  money  deposited  is  to  be 
restored.  lb.  And  a  banker  receiving  money  as  a  special 
deposit  without  compensation  is  bound  only  for  slight  care,  and 
is  responsible  only  for  gross  negligence.  Hale  v.  Rawallie,  8 
Kans.  137;  and  see  Giblin  v.  Mc Mullen,  L.  R.,  2  P.  C.  317; 
Foster  v.  Us  sex  Bank,  17  Mass.  479  ;  Scott  v.  Nat.  Bank  of 
Chester  Valley,  79  Penn.  St.  471  ;  United  Soc.  of  Shakers  v. 
Underwood,  9  Bush  (Ky.),  609. 

A  special  deposit  of  gold  coin  was  made  with  the  defendant, 
and  it  was  afterward  agreed  that  the  defendant  should  pay  inter- 
est on  such  deposit ;  and  it  was  held  that,  after  such  agreement, 
the  special  deposit  was  turned  into  an  open  account.  Hathaway 
v.  Brady,  26  Cal.  581 ;  Howard  v.  Roeben,  33  id.  399.  But  it  is 
held  that  the  privilege  granted  to  the  bailee  of  gold  dust  of  con- 
verting it  into  coin  cannot  change  his  liability  into  that  of 
debtor  to  the  consignee.     Goodenow  v.  Snyder,  3  Iowa,  599. 

If  a  person  consents  that  a  deposit  of  money  shall  be  made  in 
his  name,  in  a  bank,  for  the  purpose  of  accommodating  the 
owner,  with  no  control  over  it  other  than  to  draw  it  out  when 
the  owner  should  direct,  he  will  not  be  held  liable  for  its  safe- 
keeping.    Dustin  v.  Hodgen,  38  111.  352. 

§  8.  Liability  of  joint  depositaries.  Where  a  deposit  is  made 
to  two  or  more  joint  depositaries,  they  become  severally  liable 
for  the  restitution  of  the  whole  deposit.  Each,  in  effect,  becomes 
a  guarantor  against  the  fraud  and  gross  negligence  of  the  other. 
Story  on  Bailm.,  §  116.  It  has,  however,  been  thought  that  an 
exception  ought  to  lie  in  favor  of  the  depositary  who  is  not 
guilty  of  fraud,  at  least  when  he  has  not  actually  bound  himself 
for  the  good  conduct  of  the  other.  lb. 

ARTICLE  III. 

RESTITUTION"   OF   DEPOSIT. 

Section  1.  In  general.  We  have  already  seen  {ante,  523,  art.  2, 
§  5),  that  it  is  the  duty  of  the  depositary  to  return  the  deposit  on 
demand.  And  it  is  now  well  settled  that  for  a  failure  to  perform 
his  promise  of  re-delivery,  assumpsit  will  lie.  Coggs  v.  Bernard, 
Ld.  Raym.  920 ;  Wheatley  v.  Low,  Cro.  Jac.  668 ;  ante,  vol.  1, 
407.  So,  not  only  the  thing  deposited  is  to  be  restored,  but  also 
any  increase  or  profits  that  may  have  arisen  from  it.     As,  for 
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example,  if  the  deposit  be  an  animal,  and  it  bring  forth  young, 
the  latter  are  to  be  delivered  to  the  owner.  2  Kent's  Com.  567 
And  if  from  the  perishable  nature  of  the  deposit,  the  depositary 
be  compelled  to  sell  it,  he  must  pay  over  the  proceeds  of  such 
sale  to  the  depositor.  lb. ;  Booth  v.  Wilson,  1  Barn.  &  Aid.  59 ; 
Mytton  v.  Cock,  2  Str.  1099.  But  a  sale  without  necessity  will 
be  treated  as  a  tortious  conversion  of  the  deposit.  Sargent  v. 
Gile,  8  N.  H.  325 ;  Holbrook  v.  Wight,  24  Wend.  169.  So,  if  the 
deposit  is  lost  or  injured  by  the  fraud  or  gross  negligence  of  the 
depositary,  he  is  responsible  to  the  extent  of  the  loss  or  injury. 
Stanton  v.  Bell,  2  Hawks  (N.  C),  145 ;  Foster  v.  Essex  Bank, 
17  Mass.  479.  But  for  slight  or  ordinary  neglect,  he  is  not 
chargeable.  Jones  on  Bailm.  10,  46;  Story  on  Bailm.,  §  97; 
Shiells  v.  Blackourne,  1  H.  Bl.  162. 

§  2.  To  whom  made.  As  a  general  rule,  restitution  of  the 
deposit  should  be  made  to  the  bailor,  or  his  authorized  agent. 
See  Bates  v.  Stanton,  1  Duer,  79;  S.  C,  10  N.  Y.  Leg.  Obs.  216. 
But  where  the  owner  is  entitled  to,  and  demands  possession,  it 
is  the  duty  of  the  bailee  to  deliver  it,  and  the  performance  of 
this  duty  will  not  be  adjudged  tortious  as  against  a  bailor  hav- 
ing no  title.  lb.;  Western  Transp.  Co.  v.  Barber,  56  N.  Y.  (11 
Sick.)  544  ;  Kelly  v.  Palchell,  5  West.  Va.  585  ;  and  see  King 
v.  Richards,  6  Whart.  418  ;  Pitt  v.  Albritlon,  12  Ired.  (N.  C.) 
77 ;  Cheesman  v.  Exall,  4  Eng.  Law  &  Eq.  438  ;  S.  C,  6  Exch. 
341.  If  the  bailor  has  no  title,  the  real  owner  is  entitled  to 
recover  the  property,  in  whose  hands  soever  it  may  be  found. 
lb. ;  Learned  v.  Bryant,  13  Mass.  224 ;  Story  on  Bailm.,  §  102. 
If  a  thing  is  deposited  by  one,  with  the  authority  of  another, 
and  received  by  the  bailee  to  keep  on  the  joint  account  of  the 
two,  one  alone  cannot  lawfully  demand  it  without  the  authority 
of  the  other,  so  as  to  maintain  trover  upon  the  bailee's  refusal  to 
deliver  it.  May  v.  Harney,  13  East,  197 ;  and  see  Brandon  v. 
Scott,  7  El.  &  Bl.  234  ;  Harper  v.  Godsell,  L.  R.,  5  Q.  B.  422. 

If  a  deposit  is  made  by  a  servant  in  behalf  of  his  master,  the 
goods  should,  nevertheless,  be  re-delivered  to  the  master, 
especially  if  he  gives  notice  that  they  are  not  to  be  re  delivered 
to  the  servant.  But  a  delivery  back  to  the  servant  would,  doubt- 
less,  in  many  cases,  be  a  good  discharge.  See  Story  on  Bailm., 
§  106  ;  Hamilton  v.  Nickerson,  11  Allen,  309. 

§  3.  When  demand  by  depositor  necessary.  In  the  absence  of 
a  wrongful  conversion  or  a  loss  by  gross  negligence  on  the  part 
of  the  bailee,  no  right  of  action  accrues  against  him  in  any  case, 
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until  refusal  to  deliver  up  on  demand.  Hosmer  v.  Clarke,  2 
Green!  (Me.)  308;  Brown  v.  Cook,  9  Johns.  361.  But  ordinarily 
a  demand  and  refusal  is  evidence  of  a  conversion  ;  unless  the 
circumstances  constitute  a  just  excuse,  or  a  justification  of  the 
refusal.  lb. ;  Story  on  Bailm.,  §  107 ;  Duncan  v.  Magette,  25 
Tex.  245 ;  Phelps  v.  Bostwick,  22  Barb.  314 ;  Hill  v.  Wiggins, 
31  N.  H.  292  ;  West  v.  Murpli,  3  Hill  (S.  C),  284;  Magee  v. 
Scott,  9  Cush.  148 ;  Esmay  v.  Fanning,  9  Barb.  176  ;  Pease  v. 
Smith,  5  Lans.  519 ;  S.  C.  affirmed,  61  N.  Y.  (16  Sick.)  477. 

§  4.  Restitution,  where  made.  If  no  place  is  specified  at 
which  restitution  of  the  deposit  is  to  be  made,  it  may  ordinarily 
be  re-delivered  at  the  place  of  deposit ;  or  an  offer  to  deliver  at 
any  reasonable  place,  would  seem  to  be  sufficient.  See  2  Kent's 
Com.  508  ;  Slingerland  v.  Morse,  8  Johns.  474  ;  Mason  v. 
Briggs,  16  Mass.  453;  Higgins  v.  Emmons,  5  Conn.  76.  A 
demand  may,  however,  be  made  anywhere.  Dnnlap  v.  Hunt- 
ing, 2  Denio,  643. 

§  5.  Effect  of  refusal  to  restore.  In  case  of  a  refusal  to  restore 
the  deposit  on  demand,  the  depositary  thenceforth  holds  it  at  his 
own  peril  (see  Winkley  v.  Foye,  33  N.  H.  171  ;  Roulston  v. 
McClelland,  2  E.  D.  Smith  [N.  Y.]  60) ;  and  lie  is  answerable 
for  a  loss  occurring  through  his  neglect,  or  for  an  accidental 
injury.  See  Jones  on  Bailm.  70 ;  Holbrook  v.  Wight,  24  Wend. 
169.  So,  he  is  not  only  liable  for  all  losses  at  the  civil  law,  but 
it  imposes  upon  him  the  duty  of  paying  interest,  or  of  making 
other  compensation  for  the  use  of  the  thing  detained.  Story  on 
Bailm.,  §  123. 

§  6.  Lien  of  depositary.  When  the  law  renders  it  the  duty  of 
one  to  receive  and  keep,  it  gives  a  lien  upon  the  goods  for  the 
compensation.  But  a  mere  volunteer,  under  no  such  obli- 
gation, accepting  the  temporary  custody  of  goods  without  any 
agreement  on  the  subject,  has  no  such  lien.  He  may  or  may 
not,  according  to  circumstances,  be  entitled  to  compensation  as 
for  work  and  labor,  etc.,  as  upon  a  quantum  meruit,  but  he  has 
no  lien,  Rivara  v.  Ghio,  3  E.  D.  Smith  (N.  Y.)  264  ;  See  Nich- 
olson v.  Chapman,  2  H.  Bl.  254 ;  Ilarter  v.  Blanchard,  64 
Barb.  617;  Robinson  v.  Larabee,  63  Me.  116  ;  Preston  v.  Neale, 
12  Gray,  222.  Yet  if  the  loser  offer  a  certain  sum  as  a  reward 
to  him  who  will  restore  the  property,  a  lien  thereon  is  thereby 
created  to  the  extent  of  the  reward  so  offered.  Wentworlh  v. 
Bay,  3  Mete.  (Mass,)  352  ;  Cummirigs  v.  Gann,  52  Penn.  St. 
484.     Though  it  has  deen  held  otherwise  if  the  reward  is  merelv 
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"liberal,"  without  any  particular  sum  being  named.     Wilson 
v.  Guyton,  8  Gill  (Md.),  213  ;  ante,  vol.  1,  99-101. 

ARTICLE  IV. 

DEPOSITS   OF   GOODS   ATTACHED   ON"  PROCESS. 

Section  1.  Rights,  duties  and  liabilities  of  attaching  officer. 

In  some  of  the  States  where  personal  property  is  attached  upon 
mesne  process,  it  is  a  common  practice  to  bail  the  goods  to  some 
one,  who  is  usually  a  friend  of  the  debtor,  called  the  receiptor, 
and  who  agrees  upon  his  part  that  they  shall  be  forthcoming  on 
demand,  or  in  time  to  respond  to  the  judgment.  The  officer 
making  such  attachment  acquires  a  special  property  in  the 
goods,  which  continues  until  the  attachment  is  legally  dissolved. 
See  Perley  v.  Foster,  9  Mass.  112 ;  Barker  v.  Miller,  6  Johns. 
195  ;  Story  on  Bailm.,  §  125.  If,  during  this  period,  his  possession 
is  violated,  he  may  maintain  all  the  usual  remedies  against  the 
wrong-doer.  lb. ;  Gates  v.  Gates,  15  Mass.  311 ;  Badlam  v. 
Tucker,  1  Pick.  389. 

§  2.  Rights  and  duties  of  bailee.  The  bailee  of  the  attaching 
officer  is  bound  to  keep  the  property,  and  to  return  it  on  demand 
to  the  officer.  He  is  to  take  reasonable  care  of  it  while  it  is  in 
his  custody,  and  for  any  omission  of  duty  he  will  be  responsible 
to  the  officer.  See  Cooper  v.  Mbwry,  16  Mass.  5  ;  Whittier  v. 
Smith,  11  id.  211  ;  see  Bassett  v.  Baker,  Wright  (Ohio),  337. 
He  has  no  property  in  the  goods,  but  a  mere  naked  custody 
only  {Norton  v.  People,  8  Cow.  137) ;  and  it  has,  therefore,  been 
held  that  he  cannot  maintain  an  action  against  one  who  shall 
take  them  out  of  his  possession.  Commonwealth  v.  Morse,  14 
Mass.  217.  But  the  contrary  has  been  held  in  other  cases. 
Waterman  v.  Robinson,  5  id.  303 ;  Hyde  v.  Noble,  13  N.  H.  494  ; 
Thayer  v.  Hutchinson,  13  Vt.  507.  A  bailee  of  goods  attached, 
while  he  remains  liable  to  the  officer  on  his  receipt,  is  not  liable 
to  the  general  owner.    Perley  v.  Brown,  18  N.  H.  404. 

§  3.  Rights  of  creditor.  The  creditor  in  the  suit  has  no  prop- 
erty or  interest  in  the  goods  attached,  and  can  maintain  no 
action  for  a  wrong  or  injury  done  to  them  by  any  person  while 
in  possession  of  the  officer.  Ladd  v.  North,  2  Mass.  514  ;  Story 
on  Bailm.,  §  129.     His  sole  remedy  is  against  the  officer.  lb. 

There  is  no  doubt  but  that  the  officer  would  be  responsible  for 
gross  negligence  and  fraud ;  and  as  he  is  a  bailee  for  a  compen- 
sation, it  has  been  thought  that  he  ought  to  be  bound  by  the 
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common  rule  in  such  cases  to  ordinary  diligence.  See  Browning 
v.  Hanford,  5  Hill,  592;  Burke  v.  Tre&itt,  1  Mas.  C.  C.  96;  Story 
on  Bailm.,  §  130.  For  expenses  incurred  in  keeping  the  prop- 
erty the  officer  is  to  be  reimbursed  by  the  creditor.  Tyler  v. 
Ulmer,  12  Mass.  163 ;  Sewall  v.  Mattoon,  9  id.  535. 

ARTICLE  V. 

RIGHTS   OF  ACTION. 

Section  1.  By  depositary.  The  better  doctrine  would  seem  to 
be  that  the  depositary  has,  strictly  speaking,  no  property,  gen- 
eral or  special,  in  the  article  deposited.  See  Story  on  Bailm., 
§  93,  et  seq.  He  has  but  a  naked  custody  or  possession,  but  his 
right  of  possession  gives  him  a  right  of  action,  if  his  possession 
be  unlawfully  disturbed,  or  the  property  be  injured.  lb.  ;  Moore 
v.  Robinson,  2  Barn.  &  Ad.  817 ;  Roberts  v.  Wyatt,  2  Taunt. 
268;  Steamboat  Co.  v.  Atkins,  22  Penn.  St.  522.  The  general 
rule  is  that  actual  and  lawful  possession  of  personal  property  is 
sufficient  to  maintain  trespass  or  trover  against  all  persons 
except  the  lawful  owner.  Giles  v.  Grover,  6  Bligh  (N.  S.),  277 ; 
Fisher  v.  Cobb,  6  Vt.  622  ;  Oughten  v.  Seppings,  1  Barn.  &  Ad. 
241.  And  see  White  v.  Baseom,  28  Vt.  268  ;  Faulkner  v.  Brown, 
13  Wend.  63  ;  Little  v.  Fossett,  34  Me.  545.  And  a  recovery  by 
the  bailee  against  a  trespasser  is  a  bar  to  an  action  by  the  bailor 
for  the  same  injury.  Nicolls  v.  Bastard,  2  Cr.,  Mees.  &  R.  659  ; 
Bissell  v.  Huntington,  2  N.  H.  143 ;  Chesley  v.  St.  Clair,  1 
id.  189. 

In  an  action  of  trover  by  the  bailee  of  a  chattel,  or  one  having 
a  special  property  therein,  against  the  real  owner,  the  plaintiff 
can  recover  his  special  property  only  ;  but,  if  the  action  is 
against  a  stranger,  he  is  entitled  to  recover  the  full  value  of  the 
article,  and  he  holds  the  balance,  beyond  the  special  inter- 
est, in  trust  for  the  general  owner,  to  whom  he  is  responsible. 
Benjamin  v.  Stremple,  13  111.  466 ;  White  v.  Webb,  15  Conn. 
302. 

§2.  By  owner  of  deposit.  An  action  on  the  case  will  lie  in 
behalf  of  a  bailor  against  one  who  commits  a  trespass  on  the 
property  bailed;  and  the  plaintiff  is  entitled  to  at  least  nominal 
damages,  though  no  actual  injury  is  done  to  the  property. 
White  v.  Griffin,  4  Jones'  (N.  C.)  L.  139;  and  see  Howard  v. 
Farr,  18  N.  H.  457  ;  Swift  v.  Mostly,  10  Vt.  208.  If  the  bailee 
misuses   the   thing  bailed,   an  action  on  the  case  lies.    If  he 
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refuses  to  deliver  the  property  bailed,  when  properly  demanded 
by  the  bailor,  an  action  of  trover  is  the  remedy.  But  trespass 
m  et  armis  de  bonis  asportatis  will  not  lie,  unless  the  property 
has  been  destroyed  by  the  bailee.  Setzar  v.  Butler,  5  Ired.  (N. 
C.)  212.  See  Morse  v.  Crawford,  17  Vt.  499 ;  Spencer  v.  Mc- 
Donald, 22  Ark.  466. 

§  3.  Interpleader.  The  remedy  by  interpleader  was  given  by 
the  old  common  law,  and  was  resorted  to  where  there  was  a  joint 
bailment  by  both  claimants.  Grawshay  v.  Thornton,  2  Mylne 
&  Or.  1,  21.  In  case  of  an  original  bailment  by  the  owner,  and 
a  subsequent  bailment  by  his  bailee,  if  an  action  of  detinue  be 
brought  by  the  owner  against  the  last  bailee,  the  latter  may,  in 
some  cases,  compel  the  owner  and  the  first  bailee  to  interplead, 
and  thus  escape  the  dangers  of  a  double  recovery.  Story  on 
Bailm.,  §  52  ;  Rich  v.  Aldred,  6  Mod.  216.  But  the  personal 
action  of  detinue  has  latterly  fallen  into  disuse,  and  the  old 
remedy  has  been  of  no  practical  importance  in  modern  times. 
The  only  remedy  now  resorted  to  for  the  relief  of  a  person  sued, 
or  in  danger  of  being  sued,  by  several  claimants  of  the  same 
property,  is  that  of  filing  a  bill  to  compel  them,  by  the  authority 
of  a  court  of  equity,  to  interplead  either  at  law  or  in  equity. 
Story  on  Eq.  Jur.,  §  805 ;  and  see  id.,  §§  814  to  820 ;  2  Kent's 
Com.  567,  568;  Tanner  v.  European  Bank,  L.  R.,  1  Exch.  261 ; 
Pearson  v.  Cardon,  2  Buss.  &  M.  606,  613. 

Vol.  IL—  67 
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CHAPTER  LV. 

DETINUE. 

TITLE  I. 

OF  THE  ACTION  IN  GENERAL. 

ARTICLE  I. 

NATURE   OF  THE   ACTION. 

Section  1.  In  general.  The  action  of  detinue  is  one  of  the 
remedies  which  the  common  law  gives  for  the  recovery  of  gcods 
and  chattels,  or  deeds,  or  writings,  which  are  wrongfully  de- 
tained by  another  from  the  person  having  a  legal  right  to  the 
possession  of  them ;  and  the  plaintiff  may  recover  in  the  action, 
either  the  things  themselves  in  specie,  or  the  value  of  them,  and 
damages  for  their  detention.  Peters  v.  Heyward,  Cro.  Jac.  8s*2 ; 
Kettle  v.  Bromsall,  Willes,  120  ;  Atkinson  v.  Baker,  4  Term  R. 
229;  Oliver  v  Oliver,  11  C.  B.  (N.  S.)  139;  Jennings  v.  Gibson,  1 
Miss.  (Walk.)  234;  2  Broom  &  Had.  Com.  (Wait's  notes)  200  ; 
1  Archb.  N.  P.  393.  But  in  detinue  there  is  no  option  of  deliver- 
ing up  the  property  or  paying  the  value.  The  judgment  must 
be  conditional,  to  recover  the  thing  detained ;  or,  if  that  cannot 
be  had,  then  the  value  found  and  damages  for  the  detention. 
Peters  v.  Hayward,  Cro.  Jac.  682 ;  Robinson  v.  Richards,  45 
Ala.  354;  but  see  1  Sel.  N.  P.  581;  Badger  v.  Phinney,  15 
Mass.  362. 

Detinue  is  said  to  differ  from  all  other  actions,  with  the  excep. 
tion  of  debtm  the  detinet,  which  lies  for  goods  in  specie  (see  ante, 
481,  title  Debt),  and  replevin,  in  which  the  goods  are  obtained 
by  replevying  (see  post,  title  Replevin),  inasmuch  as  in  other 
actions  damages  only  can  be  recovered,  while  detinut  lies  for  the 
goods  in  specie.  See  Bro.  Act.  at  Law,  359  ;  1  Chit.  PL  136. 
There  has  been  some  question  whether  this  action  should  be 
classed  with  actions  ex  contractu  or  those  ex  delicto.  See  lb. ; 
Wittick  v.  Traun,  27  Ala.  562,  570 ;  Harris  v.  Hillman,  26  id. 
380.    Originally,  it  was  no  other  than  an  action  :f  debt  in  the 
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detinet  instead  of  debt  (2  Reeves'  Hist.  Eng.  Law,  261) ;  and  it  is 
now  generally  classed  with  actions  ex  contractu,  although  the 
gist  of  the  action  is  the  wrongful  detainer  which  may  occur 
where  there  has  been  no  contract.  Danby  v.  Lamb,  11  C.  B.  (N. 
S.)  427.  So,  it  has  been  so  far  considered  an  action  of  tort,  that 
if  one  joint-tenant  bring  the  action,  the  objection  of  non-joinder 
of  the  others  can  only  be  taken  by  plea  in  abatement.  Broad 
bent  v.  Ledward,  11  Ad.  &  El.  209  ;  S.  C.,  3  P.  &  D.  45  ;  see  also 
Oledstane  v.  Hewitt,  1  C.  &  J.  545 ;  S.  C,  1  Tyr.  445 ;  White- 
head v.  Harrison,  2  D.  &  L.  122  ;  S.  C,  6  Q.  B.  423.  An  action 
of  detinue,  which  is  grounded  on  a  tortious  seizure  by  the  de- 
fendant, will  not  be  held  to  be  an  action  on  contract,  even  though 
the  artificial  forms  of  pleading  give  it  that  appearance.  Elgee 
v.  Lovell,  1  Wool.  102,  112.  The  doctrine  that  detinue  would 
not  lie  where  the  goods  had  been  taken  from  the  plaintiff's  pos- 
session tortiously  may  now  be  considered  as  exploded.  Over- 
field  v.  Bullitt,  1  Mo.  749 ;  Peirce  v.  Hill,  9  Port.  (Ala.)  151 ; 
Bernard  v.  Herbert,  3  Cranch  (C.  C),  346  ;  Newton  v.  Beck,  3  H. 
&  N.  220. 

In  this  action  wager  of  law  was  formerly  allowed  in  England, 
and  on  that  account  it  was  not  so  commonly  adopted  as  since  the 
statute  of  3  &  4  Wm.  4,  c.  42,  §  13,  which  has  abolished  wager  of 
law  in  all  cases.  See  1  Chit.  PI.  136.  During  the  existence  of 
slavery  in  the  Southern  States  of  the  Union,  it  was  a  remedy 
much  resorted  to  for  the  recovery  of  slaves.  See  Gaines  v.  Har- 
mn,  19  Ala.  491;  Holladay  v.  Littlepage,  2  Munf.  (Va.)  539; 
Carrel  v.  Earley,  4  Bibb  (Ky.),  270  ;  Hooper  v.  Hooper,  1  Overt. 
(Tenn.)  187 ;  Wliite  v.  White,  1  Dev.  &  Bat.  (N.  C.)  260 ;  W hit- 
field  v.  Whitfield,  44  Miss.  254. 

It  lies  in  Iowa  to  recover  any  property  which  can  be  identified 
so  as  to  be  recovered  in  specie  (  Wright  v.  Ross,  2  Greene  [Iowa], 
266)  ;  and  so  in  New  Hampshire.  Dame  v.  Dame,  43  N.  H.  37. 
And  in  Texas,  in  an  action  for  the  detention  of  property,  resort 
is  had  to  the  common  law  for  the  principles  which  govern  the 
action  of  detinue.  OShea  v.  Twohig,  9  Tex.  336.  In  Missouri 
there  is  no  longer  any  action  of  detinue  {Moore  v.  Chamberlain, 
15  Mo.  238) ;  and  in  most  of  the  States  it  has  been  superseded 
by  more  practical,  and  less  technical  remedies.  See  Badger  v. 
Phinney,  15  Mass.  359,  362. 

§2.  For  what  things.  Detinue  lies  only  for  the  recovery  of 
personal  chattels,  and  not  for  real  property.  Coupled/ike  v. 
Coiipledike,   Cro.  Jac.  39.      And   the   chattels   for   which   it   is 
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brought  must  be  such  as  can  be  distinguished  from  other  prop 
erty  by  some  certain  means,  so  that  there  may  be  a  delivery  of 
them  to  the  plaintiff  in  specie,  if  he  recover.  See  2  Wms.  Saund. 
746,  note.  Thus  it  may  be  maintained  for  a  horse  or  a  cow,  or 
money  in  a  bag ;  but  not  for  money  or  coin  not  in  a  bag  or  box, 
etc.,  and,  therefore,  undistinguishable  from  other  money  or  coin. 
Co.  Litt.  286,  b ;  Banks  v.  Whetstone,  Moore,  394  ;  Isaack  v. 
Clark,  2  Bulst.  308.  Nor  will  it  lie  for  a  horse,  without  any 
description  of  the  particular  horse  demanded.  Boggs  v.  Newton, 
2  Bibb  (Ky.),  221.  It  lies  for  the  recovery  of  a  deed,  note,  or 
any  other  muniment  of  title  or  document  of  debt.  Atkinson  v. 
Baker,  4  Term  R.  229  ;  Lewis  v.  Hoover,  1  J.  J.  Marsh.  (Ky.) 
500  ;  Todd  v.  Crookshanks,  3  Johns.  432  ;  Stoker  v.  Yerby,  11 
Ala.  322.  And  a  person  who  receives  a  letter  addressed  to  him 
has  such  a  property  therein  as  entitles  him  to  bring  detinue 
against  the  writer,  in  case  by  any  means  it  has  got  back  into  the 
latter  s  hands.  Oliver  v.  Oliver,  11  C.  B.  (N.  S.)  139;  and  see 
Eyre  v.  Higbee,  15  How.  (N.  Y.)  45 ;  S.  C.  again,  22  id.  198  ;  35 
Barb.  502.  And  the  action  was  held  to  lie  for  the  recovery  of 
a  commission  issued  by  the  president  of  the  United  States, 
although  it  had  never  been  delivered  to  the  appointee.  Marbury 
v.  Madison,  1  Cranch,  137. 

Oil  taken  from  a  well  sunk  by  the  owner  of  the  freehold  is 
his  property,  and  may  be  specifically  recovered.  Hail  v.  Reed, 
15  B.  Monr.  (Ky.)  479. 

ARTICLE  II. 

WHEN    THE   ACTION   LIES. 

Section  1.  In  general.  The  gist  of  the  action  of  detinue  is  the 
wrongful  detainer.  See  ante,  530,  art.  1,  §  1,  at  the  date  of  the 
writ  or  the  commencement  of  the  action  {Charles  v.  Elliott,  4  Dev. 
&  Bat.  [N.  C]  L.468)  ;  and  not  the  original  taking  of  the  chattel, 
lb. ;  and  see  Dame  v.  Dame,  43  N.  H.  37  ;  Slade  v.  Washburn, 
2  Ired.  (N.  C.)  414  ;  Johnson  v.  Pasteur,  Conf.  R.  (N.  C.)  464. 
And  it  lies  whether  the  defendant  wrongfully  became  the  pos- 
sessor of  the  chattel  in  the  first  instance  (see  1  Chit.  PL  136 ; 
Owings  v.  Frier,  2  A.  K.  Marsh.  [Ky.]  268 ;  Schuntenburgh  v. 
Campbell,  14  Mo.  491 ;  and  cases  cited,  ante,  530,  art.  1,  §  1) ;  or 
acquired  it  by  lawful  means,  as  by  bailment,  delivery  or  finding 
Kettle  v.  Bromsall,  Willes,  118  ;  Dame  v.  Dame,  43  N.  H.  37 ; 
So  it  lies  although  the  defendant  is  not  in  the  actual  possession 
of  the  thing  sued  for  at  the  time  of  action  brought,  if  he  has  not 
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been  lawfully  dispossessed  thereof,  but  has  willfully  or  fraudu- 
lently parted  with  the  possession  to  avoid  the  suit  {Lowry  v. 
Houston,  4  Miss.  394  ;  Ford  v.  Caldwell,  3  Hill  [S.  C],  242 ;  and 
see  Kershaw  v.  Baykin,  1  Brev.  [S.  C]  301  ;  Haley  v.  Rowan, 
5  Yerg.  [Tenn.J  301;  0"  Shea  v.  Twohig,  9  Tex.  336;  Woodruff 
v.  Bentley,  1  Hempst.  Ill ;  Jones  v.  Howie,  9  M.  &  W.  19)  ;  and 
this  is  so  even  where  the  defendant  is  bailee,  and  has  improperly 
permitted  a  third  party  to  take  possession  of  the  property,  and 
no  demand  previous  to  the  commencement  of  the  action  need  be 
proved.  Easley  v.  Easley,  18  B.  Monr.  (Ky.)  86.  So,  as  a  gene- 
ral rule,  demand  before  suit  is  not  necessary  in  this  action, 
except  for  the  purpose  of  entitling  the  plaintiff  to  damages  for 
detention  between  the  time  of  the  demand  and  the  commence- 
ment of  the  suit.  Tunstal  v.  McClelland,  1  Bibb  (Ky.),  186; 
Cole  v.  Cole,  4  id.  340  ;  Brock  v.  Headen,  13  Ala.  370 ;  0' Neil  v. 
Henderson,  15  Ark.  235;  Mortimer  v.  Brumfield,  3  Munf. 
(Ya.)  122. 

Detinue  will  lie  though  the  defendant  has  bona  fide  sold  the 
chattel  before  action.  Jones  v.  Howie,  9  M.  &  W.  19.  So,  if  a 
person  who  writes  an  answer  to  a  demand  made  upon  another 
person  of  certain  things,  says  that  he  has  got  them,  and  thereby 
induces  the  claimant  to  bring  an  action  against  him,  he  is  liable 
to  such  claimant  in  detinue,  although  it  does  not  appear  that  he 
had  the  general  controlling  power  over  the  things.  Hall  v. 
White,  3  C.  &  P.  136.  So  in  an  action  by  a  client  against  his 
attorney  for  detaining  his  title  deed,  which  had  come  into  his 
possession  in  his  capacity  of  attorney  to  his  client,  it  is  no 
excuse  for  him  to  plead  that  he  has  lost  the  deed.  Reeve  v. 
Palmer,  5  C.  B.  (N.  S.)  91.  So  where  goods  are  hired  at  a  cer- 
tain rate  per  month,  to  be  returned  whenever  demanded,  the 
owner  may  demand  them  back  in  the  middle  of  a  month,  and, 
on  refusal  to  return,  may  maintain  detinue.  Leader  v.  Rhys,  2 
F.  &  F.  399.  And  this  form  of  action  is  held  to  be  the  proper 
remedy  to  recover  a  chattel  which  has  been  forfeited.  Ballard 
v.  Bell.  1  Mas.  (C.  C.)  243. 

ARTICLE  III. 

WHEN"   THE   ACTION"    DOES   NOT   LIE. 

Section  1.  In  general.  See  ante,  532,  art.  1,  §  2.  The  gist  of  the 
action  of  detinue  being  the  wrongful  detention  of  property,  it 
cannot  be  maintained  where  the  holding  over  was  permissive  so 
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long  as  that  kind  of  possession  continues  (Benje  v.  Creagh,  21 
Ala.  151) ;  nor  will  it  lie  after  the  destruction  or  death  of  the. 
.  chattel  sued  for  (Caldwell  v.  Fenwick,  2  Dana  [Ky.],  332  ;  Lind- 
sey  v.  Perry,  1  Ala.  203) ;  nor  to  recover  property  from  the 
owner,  on  the  ground  that  such  owner  had  taken  it  from  the 
possession  of  the  plaintiff  by  force  (Carroll  v.  Pathkiller, 
3  Port.  [Ala.]  279;  and  see  Neely  v.  Lyon,  10  Yerg.  [Tenn.] 
473) ;  nor  can  it  be  maintained  on  a  judgment  in  a  former 
action  of  detinue  for  the  same  property.  Foster  v.  Smoot, 
1  A.  K.  Marsh.  (Ky.)  394 ;  and  see  Withers  v.  Withers, 
6  Munf.  (Va.)  10.  So  an  agreement  on  the  part  of  a  debtor,  to 
deliver  as  security  to  his  creditor  certain  personal  property,  will 
not  enable  the  latter  to  maintain  detinue  in  case  of  non-delivery 
of  the  property.  Berry  v.  Berry,  31  Iowa,  415.  JSTor  can  it  be 
maintained  by  an  administrator  against  a  person  who  has  had 
possession  of  the  goods  of  the  intestate,  but  has  ceased  to  hold 
them  prior  to  the  grant  of  administration.  Crossfield  v.  Such, 
8  Exch.  825.  And  if  a  pledgee  repledges,  the  original  pledgor 
cannot  maintain  detinue  against  the  sub-pledgee,  without  having 
paid,  or  being  ready  and  willing  to  pay  the  original  debt,  to 
secure  which  the  pledge  was  given.  Donald  v.  Suckling,  L.  R., 
1  Q.  B.  585  ;  S.  C,  12  Jur.  (N.  S.)  795. 

ARTICLE  IV. 

WHO   MAT   MAINTAIN"  THE   ACTION". 

Section  1.  In  general.  To  support  an  action  of  detinue,  the 
plaintiff  must  have  a  property,  either  general  or  special  in  the 
chattel,  at  the  time  when  the  action  is  brought.  Ramsay  v. 
Bancroft,  2  Mo.  151 ;  Hughes  v.  Jones,  2  Md.  Ch.  178  ;  Phillips 
v.  Robinson,  4  Bing.  106.  If  he  has  not  the  right  to  the  imme- 
diate possession  of  the  goods,  and  his  interest  be  in  rever- 
sion, he  cannot  maintain  detinue,  trover,  or  trespass.  1  Chit. 
PI.  136  ;  Gordon  v.  Harper,  7  Term  R.  9  ;  O'Neal  v.  Baker,  2 
Jones'  (N.  C.)  L.  168.  But  one  who  has  the  absolute  or  general 
property  in  a  specific  chattel,  and  the  right  to  its  immediate  pos- 
session, may  support  detinue,  although  he  has  never  had  the 
actual  possession.  Melton  v.  McDonald,  2  Mo.  45  ;  Bryan  v. 
Smith,  22  Ala.  534 ;  Shomo  v.  Caldwell,  21  id.  448 ;  Fowler  v. 
Lee,  4  Munf.  (Va.)  373;  M'Dowall  v.  Hall,  2  Bibb  (Ky.),  610. 
Thus  the  heir  may  maintain  detinue  for  an  heir-loom.  Com. 
Dig.,  Detinue  (A).    And  if  goods  be  delivered  to  A  to  deliver 
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to  B,  the  latter  may  maintain  this  action,  the  property  being 
vested  in  him  by  the  delivery  to  his  use.  2  Wms.  Saund.  47  a, 
note  ;  1  Chit.  PI.  137  ;  and  see  Phillips  v.  Robinson,  4  Bing.  111. 
It  has,  however,  been  held  that  detinue  cannot  be  maintained 
in  the  name  of  one  for  the  use  of  another  {Hundley  v.  Buckner, 
14  Miss.  70) ;  and  that  a  deed  by  a  cestui  que  trust,  purporting 
to  convey  the  trust  property,  passes  only  her  equitable  interest, 
and  her  donee  cannot  maintain  detinue  for  possession  of  the 
property.    Jones  v.  Strong,  6  Ired.  (N.  C.)  L.  367. 

The  trustee  in  a  deed  of  trust,  with  a  power  of  sale,  if  not 
restricted,  may  maintain  detinue  for  personal  property  conveyed 
by  the  deed.  Chambers  v.  Mouldin,  4  Ala.  477.  And  the  action 
will  lie  by  the  trustees  and  deacons  of  a  religious  society,  to 
recover  a  deed  which  they  had  deposited  with  the  defendant, 
and  which  he  refused  to  redeliver.  Stoker  v.  Terby,  11  Ala.  322. 
So  a  mortgagee  of  property,  to  indemnify  him  as  surety  for  the 
mortgagor  in  a  bond,  may  maintain  detinue  for  the  property, 
when  the  debt  becomes  due,  and  is  unpaid.  Spaulding  v.  Scan- 
laud,  4  B.  Monr.  (Ky.)  365  ;  Hopkins  v.  Thompson,  2  Port. 
(Ala.)  433.  An  action  of  detinue,  brought  by  a  husband  and 
wife  for  property  belonging  to  both  of  them,  was  held  good  after 
verdict.  Morgan  v.  Meek,  2  Overt.  (Tenn.)  169.  But  it  is  said 
that  if  a  person  detain  the  goods  of  a  woman,  which  came  to  his 
hands  before  marriage,  the  husband  alone  must  bring  this  action, 
because  the  property  is  in  him  alone  at  the  time  of  the  action 
brought  (Bui.  N.  P.  50 ;  1  Chit.  PI.  137 ;  but  see  Norfeit  v.  Har- 
ris, Cam.  &  N.  [N.  C]  517;  Johnson  v.  Pasteur,  id.  464),  in 
which  cases  it  was  held  that  husband  and  wife  must  join  in 
detinue  for  the  wife's  slave,  detained  before  and  at  the  time  of 
the  marriage. 

A  special  property  in  the  thing  detained,  as  of  an  executor,  or 
one  holding  under  an  order  of  the  court,  will  sustain  the  action 
( Wade  v.  Edwards,  Cam.  &N.  [N.  C]  416  ;  see  Craig  v.  Shedden, 
1  F.  &  F.  553) ;  and  a  bailee  of  chattels  may  maintain  detinue 
for  them  upon  his  right  of  possession  as  bailee.  Boyle  v.  Townes, 
9  Leigh  (Va.),  158 ;  2  Wms.  Saund.  476,  note  c. 

And  the  owner  of  stolen  goods  may  maintain  detinue  or  trover 
against  a  purchaser  from  the  thief,  although  the  latter  has  never 
been  prosecuted,  and  although  the  owner  had  just  reason  to 
believe  that  the  goods  were  stolen  from  him  by  the  individual 
named  as  the  thief.  Beazley  v.  Mitchell,  9  Ala.  780.  If  A, 
without  the  authority  of  B,  pledges  his  property  with  0,  a  joint 
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action  of  detinue  is  maintainable  by  B  against  both  A  and  C. 
Garth  v.  Howard,  5  C  &  P.  346. 


ARTICLE  V. 

WHO   CANNOT  MAINTAIN  THE   ACTION. 

Section  1.  In  general.  It  is  the  general  rule  that  one  who  has 
not  the  entire  interest  in  the  property  sued  for  cannot  maintain 
detinue.  Bell  v.  Hog  an,  1  Stew.  (Ala.)  536  ;  Miller  v.  Eatman, 
11  Ala.  609;  Dunn  v.  Choate,  4  Tex.  14.  Thus,  if  two  or  more 
jointly  interested  in  a  chattel,  deposit  it  with  a  stanger,  a 
demand  by  one  in  his  name  only,  and  not  on  behalf  of  all,  will 
not  entitle  such  one  to  maintain  this  action  for  its  recovery. 
Atwood  v.  Ernest,  13  C.  B.  881. 

The  action  cannot  be  maintained  by  one  of  several  tenants  in 
common  of  a  chattel,  even  though  the  defendant  should  fail  to 
plead  the  non-joinder  of  the  others  in  abatement.  Gain  v. 
Wright,  5  Jones  (N.  C),  282 ;  and  see  Bonner  v.  Latham,  1 
Ired.  (N.  C.)  L.  271.  And  where  one  of  two  tenants  in  common 
of  goods  committed  an  act  of  bankruptcy,  and,  by  the  direction 
of  his  co-tenant,  sold  the  goods,  it  was  held  that  the  assignees 
of  the  bankrupt  could  not  maintain  detinue,  nor  recover  the 
proceeds  of  the  sale  as  money  had  and  received.  Morgan  v. 
Marquis,  9  Exch.  145  ;  S.  C,  2  C.  L.  R.  276.  So,  if  several  have 
an  interest  in  a  deed,  the  title  to  the  possession  of  it  is  ambula- 
tory, and  any  of  the  parties  interested  having  possession,  may 
retain  it  against  the  other.  Foster  v.  Crabby  12  C.  B.  136 ;  S.  C, 
16  Jnr.  835. 

ARTICLE  VI. 

AGAINST  WHOM   IT  MAY   BE   MAINTAINED. 

Section  1.  In  general.  See  ante,  532,  art.  2,  §  1.  Detinue  will  lie 
against  executors  or  administrators  for  money  obtained  by  them 
in  that  character.  Mansell  v.  Israel,  3  Bibb  (Ky.),  510 ; 
and  if  goods  wrongfully  taken  came  to  the  executor  of  the 
wrong-doer,  detinue  will  lie  against  such  executor.  Brewer 
v.  Strong,  10  Ala.  961 ;  Gamble  v.  Gamble,  11  id.  966.  So,  it 
may  be  maintained  against  the  sheriff  by  one  aggrieved  by 
his  official  acts.  Easly  v.  Dye,  14  id.  158.  And  it  may  be 
maintained  against  a  bailee,  though  he  has  parted  with  pos- 
session   before    suit,    unless    he    lost    it    by  casualty,    or    by 
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lawful  eviction.  Mucker  v.  Hamilton,  3  Dana  (Ky.),  36  ;  see 
ante,  531,  art.  2,  §  1.  The  action  should  be  against  both  husband 
and  wife,  where  the  goods  were  in  the  hands  of  the  wife  before 
her  marriage  (Co.  Litt.  351,  b) ;  but  against  the  husband  alone, 
if  the  goods  came  to  the  hands  of  the  husband  and  wife  after 
marriage.  Isaack  v.  Clark,  1  New  R.  140  ;  S.  C,  2  Bulst.  308  ; 
KeywortTi  v.  Hill,  3  B.  &  Aid.  689  ;  1  Chit.  PI.  104.  It  seems 
that  the  action  lies  to  recover  goods  sold  and  delivered  to  an 
infant,  and  which  remain  in  his  hands  in  specie.  Bro.  Abr., 
Detinue,  pi.  19.  In  such  case  the  goods  should  be  demanded, 
and  upon  refusal  to  pay,  the  prudent  course  will  be  to  declare 
in  detinue  for  the  goods,  with  a  count  in  debt  for  goods  sold 
and  delivered,  and  at  least  on  the  former  the  plaintiff  would 
recover,  should  the  defendant  plead  infancy  to  the  latter.  lb. ;  1 
Chit.  PI.  138 ;  and  Penrose  v.  Curren,  3  Rawle,  453. 

ARTICLE  VII. 

AGAINST   WHOM   IT   CANNOT   BE    MAINTAINED. 

Section  1.  In  general.  Detinue  cannot  be  maintained  against 
an  executor,  where  goods  were  bailed  to  a  testator,  unless  the 
goods  have  come  to  the  possession  of  the  executor  (1  Wins. 
Saund.  216  d) ;  nor  can  a  judgment  be  rendered  against  an  ad- 
ministrator in  detinue,  where  the  suit  has  been  revived  against 
him,  unless  the  thing  sued  for  was  in  the  hands  of  his  intestate 
at  the  time  of  the  suit  brought,  or  has  since  come  to  the  posses- 
sion of  the  personal  representative,  and  held  by  him  as  assets  of 
the  estate.     Easly  v.  Boyd,  12  Ala.  684. 

Where  the  maker  of  a  note  given  to  two  executors  paid  the 
amount  of  it  to  one,  taking  his  receipt  therefor,  the  note  remain- 
ing in  the  hands  of  the  other — it  was  held,  that  the  maker  could 
not  maintain  detinue  for  the  note.  Todd  v.  Crookshanks,  3 
Johns.  432  ;  see  Buck  v.  Kent,  3  Vt.  99  ;  Pierce  v.  Oilson,  9  id. 
216  ;  and  Savery  v.  Hays,  20  Iowa,  25,  which  holds  that  replevin 
will  lie  ;  see  ante,  531,  art.  2,  §  1. 

ARTICLE  VIII. 

ELECTION   OP   ACTIONS. 

Section  1.  In  general.  It  is  now  the  well  settled  rule,  that 
replevin  will  lie  for  the  recovery  of  any  personal  chattel  wrong- 
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fully  detained  from  the  owner,  although  there  may  have  been 
no  tortious  taking.  Marston  v.  Baldwin,  17  Mass.  606 ;  and  see 
Evans  v.  Elliott,  5  Ad.  &  El.  144;  Weaver  v.  Lawrence,  1  Dall. 
(Penn.)  157  ;  Boyle  v.  Rankin,  22  Penn.  St.  168  ;  Skinner  v. 
Stense,  4  Mo.  93  ;  Stone  v.  Wilson,  Wright  (Ohio),  159  ;  State  v. 
Jennings,  14  Ohio  St.  73 ;  Badger  v.  Phinney,  15  Mass.  359 ; 
Baker  v.  Fales,  16  id.  147.  And  this  form  of  action  as  under- 
stood at  the  common  law,  or  as  modified  by  express  statute  and 
local  usage,  has,  to  a  great  extent,  taken  the  place  of  the  com- 
mon-law action  of  detinue.  See  Esson  v.  Tarbell,  9  Cush.  407 ; 
and  see  post,  title  Replevin.  An  election  may  also  be  made  in 
some  cases  between  the  actions  of  detinue  and  trover.  See  Beaz- 
ley  v.  Mitchell,  9  Ala.  780. 

ARTICLE  IX. 

REMEDY   OR  JUDGMENT. 

Section  1.  In  general.  In  an  action  of  detinue  the  judgment 
is  in  the  alternative  that  the  plaintiff  do  recover  the  goods,  or 
the  value  thereof  if  he  cannot  have  the  goods  themselves,  and 
his  damages  for  the  detention  and  his  full  costs  of  suit.  Peters 
v.  Hayward,  Cro.  Jac.  681 ;  Brown  v.  Brown,  5  Ala.  508  ;  Waite 
v.  Dolby,  8  Humph  (Tenn.)  406  ;  ante,  530,  art.  1,  §  1.  The  meas- 
ure of  damages  is  held  to  be  the  value  of  the  thing  at  the  time  of 
the  verdict.  Freeman  v.  Luckett,  2  J.  J.  Marsh.  (Ky.)  390;  but 
see  Freer  v.  Cowles,  44  Ala.  314.  In  detinue  the  practice  is  to 
render  a  verdict  for  the  highest  price  to  insure  the  return  of  the 
property.  Waite  v.  Dolby,  8  Humph.  406.  If,  however,  the 
plaintiff  in  the  course  of  the  action  gets  possession  of  the  chat- 
tel, he  cannot  recover  the  damages.  Morgan  v.  Cone,  1  Dev.  & 
Bat.  (N.  C.)  L.  234. 

The  separate  value  of  each  and  every  article  sued  for  and 
found  by  the  jury  to  be  unlawfully  detained  from  the  plaintiff, 
should  be  found.  Haynes  v.  Crutchjield,  7  Ala.  189  ;  Carraway 
v.  Niece,  1  Miss.  538 ;  Blakely  v.  Duncan,  4  Tex.  184.  Thus  in 
detinue  for  two  horses,  a  verdict  for  the  plaintiff  must  find 
the  separate  value  of  each.  Buckner  v.  Hag  gin,  3  T.  B.  Monr. 
(Ky.)  59 ;  and  see  Mullikin  v.  Greer,  5  Mo.  489 ;  Thomas  v. 
Turner,  6  T.  B.  Monr.  (Ky.)  52 ;  Baker  v.  Beasley,  4  Yerg. 
(Tenn.)  570.  But  where  the  verdict  was,  "We,  the  jury,  find 
for  the  plaintiff,  and  not  finding  it  practicable  to  assess  the 
value  of  each  article  sued  for  separately,  we  assess  the  value  of 
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the  whole  at  $2,000,  and  we  assess  the  damage  for  its  deten- 
tion at  $250,"  this  was  held  sufficient  to  support  a  judgment 
for  the  plaintiff.  Wilson  v.  Barnes,  49  Ala.  134 ;  see  TJwmp- 
son  v.  Pearee,  id.  210. 

An  omission  by  the  jury  to  find  the  value  of  the  goods  can- 
not be  supplied  by  a  writ  of  inquiry  of  damages,  and  is  ground 
of  error.  Herbert  v.  Waters,  Salk.  206  ;  Phillips  v.  Jones,  15 
Q.  B.  859  ;  1  Sel.  N.  P.  584.  But  if  the  jury  do  not  find  dam- 
ages, judgment  for  the  thing  detained,  without  damages,  is 
good.  Daniel  v.  Prather,  1  Bibb  (Ky.),  484.  Final  judgment 
by  default  cannot  be  rendered  in  detinue.  It  has  always  been 
incident  to  this  form  of  action  that  there  should  be  a  valuation 
of  the  property  in  the  verdict,  and  a  judgment  thereon  in  the 
alternative  for  the  value  or  for  the  specific  property.  Studdert 
v.  Hassell,  6  Humph.  137. 
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CHAPTER  LVI. 

DISCOVERY,  BILL  OR  SUIT  FOR. 

TITLE  I. 

GENERAL  RULES  AND  PRINCIPLES. 

ARTICLE  I. 

WHEN"    SUSTAINED   BY  THE   COURTS. 

Section  1.  In  general.  Courts  of  common  law,  without  the 
aid  of  statutes,  have  no  right  to  enforce  discovery.  In  those 
courts  the  plaintiff  must  make  out  his  case  by  the  evidence  of 
witnesses  or  the  admissions  of  the  defendant.  See  2  Wait's 
Pr.  523.  But  courts  of  equity  have  jurisdiction  in  all  cases 
where  a  discovery  is  wanting  to  compel  the  defendant  in  a  suit 
to  discover  and  set  forth  upon  oath  every  fact  and  circumstance 
within  his  knowledge,  information  or  belief  material  to  the 
plaintiff's  case.  See  Pry  or  v.  Adams,  1  Call  (Va.),  382  ;  Bur- 
gess v.  Smith,  2  Barb.  Ch.  276;  Molyneux  v.  Collier,  17  Ga. 
46  ;  Skinner  v.  Judson,  8  Conn.  528 ;  Adams'  Eq.  1.  And 
there  is  said  to  be  no  branch  of  equitable  jurisprudence  of 
more  extensive  application  than  that  which  enforces  dis- 
covery ;  and,  where  kept  within  its  due  limits,  there  is  none 
more  conducive  to  the  claims  of  justice.  To  compel  a  defend- 
ant to  discover  that  which  may  enable  the  plaintiff  to  sub- 
stantiate a  just,  or  to  repel  an  unjust  demand,  is  merely  assist- 
ing a  right  or  preventing  a  wrong.  2  Fonbl.  Eq.,  B.  6,  ch.  3,  §  1,  note 
a.  At  the  same  time  the  rights  of  the  defendant  are  equally  pro- 
vided for,  by  the  privilege,  in  his  turn,  of  requiring  from  the 
plaintiff,  by  a  cross  suit,  the  like  discovery  upon  oath  of  all  the 
circumstances  within  the  plaintiff's  knowledge.  Adams'  Eq.  2  , 
and  see  Bogert  v.  Bogert,  2  Edw.  Ch.  399 ;  Josey  v.  Rogers,  13 
Ga.  478 ;  King  of  Spain  v.  Hallett,  6  CI.  &  F.  333  ;  Primmer  v. 
Patten,  32  111.  528  ;  Cloud  v.  Hamilton,  3  Yerg.  (Tenn.)  81.  By 
statutes,  in  England,  and  in  many  of  the  American  States,  the 
rule  of  the  common  law  as  it  respects  evidence  has  been  changed, 
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and  the  parties  to  an  action  at  law  may  be  examined  as  witnesses. 
The  operation  of  these  statutes  is,  to  dispense  with  the  remedy 
of  a  bill  of  discovery  so  far  as  that  remedy  lies  to  compel  dis- 
closure of  the  adverse  party's  knowledge.  Riopelle  v.  Doellner, 
26  Mich.  102  ;  see  Mills aps  v.  Pfeiffer,  44  Miss.  805  ;  Bond  v. 
Worley,  26  Mo.  233 ;  Mudgev.  Gilbert,  43  How.  (N.  Y.)  219 ;  Can- 
non v.  McNab,  48  Ala.  99 ;  Mahone  v.  Central  Bank,  17  Ga.  111. 
It  is  said  that  every  bill  in  equity  may  properly  be  deemed  a 
bill  of  discovery,  since  it  seeks  a  disclosure  from  the  defendant, 
on  his  oath,  of  the  truth  of  the  circumstances  constituting  the 
plaintiff's  case  as  propounded  in  his  bill.  1  Story's  Eq.  Jur., 
§  689  ;  see  Metier  v.  Metier,  C.  E.  Greene  (N.  J.),  457.  But  techni- 
cally, a  bill  for  discovery  is  brought  only  in  aid  of  a  suit  at  law, 
pending  or  about  being  brought  to  obtain  a  disclosure  of  facts 
in  the  possession  or  knowledge  of  the  defendant.  No  relief 
touching  such  facts  is  ever  sought  or  allowed,  except  such  as 
are  merely  incidental  to  the  discovery  sought,  such  as  a  stay  of 
the  suit  at  law,  the  production  of  deeds,  or  writings,  etc.  The 
object  is  merely  the  discovery  of  facts  material  to  a  suit  in 
another  court  having  jurisdiction  of  the  subject-matter.  Kear- 
ney v.  Jeffries,  48  Miss.  343  ;  Little  v.  Cooper,  10  N.  J.  (Eq.)  273 ; 
Montague  v.  Dudman,  2  Ves.  398 ;  Winston  v.  English,  44 
How.  (N.  Y.)  398.  And  when  that  particular  discovery  is 
obtained  by  the  answer,  there  can  be  no  further  proceedings 
thereon.  Lady  Shaftesbury  v.  Arrowsmith,  4  Yes.  71.  The 
party  seeking  a  discovery  need  not  show  affirmatively,  in  his 
bill,  that  the  right  which  he  seeks  to  enforce  at  law  cannot  be 
established  without  the  aid  of  the  discovery  which  he  seeks.  He 
may  maintain  such  a  bill,  not  only  when  he  is  destitute  of  other 
evidence  to  establish  his  case,  but  also  to  aid  such  evidence,  or 
to  render  it  unnecessary.  Story's  Eq.  PL,  §  319 ;  Peck  v. 
Ashley,  12  Mete.  (Mass.)  478  ;  but  see  Hurd  v.  Duchess  County 
Bank,  1  Morr.  (Iowa)  291.  And,  in  general,  if  it  can  be  sup- 
posed that  the  discovery  may  in  any  way  be  material  to  the 
plaintiff,  in  the  support  or  defense  of  any  suit,  the  defendant 
will  be  compelled  to  make  it.  Peck  v.  Ashley,  12  Mete.  (Mass.) 
478  ;  March  v.  Damson,  9  Paige,  580 ;  Heath  v.  Erie  Railway 
Co.,  9  Blatchf.  316  ;  and  see  City  of  London  v.  Levy,  8  Yes.  404 ; 
Angell  v.  Angell,  1  Sim.  &  Stu.  83  ;  Wright  v.  King,  Harr. 
(Mich.)  12.  And  it  has  been  held  that  a  bill  of  discovery  will 
lie  in  aid  of  a  prosecution  or  a  defense  in  a  foreign  court 
Mitchell  v.  Smith,  1  Paige,  287. 
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In  Maine,  the  jurisdiction  of  equity  does  not  extend  to  bills 
which  seek  discovery  merely  in  aid  of  an  action  at  law,  and  do 
not  pray  relief.  Warren  v.  Baker,  43  Me.  570 ;  see  Hilton  v. 
Lothrop,  46  Me.  297 ;  Dinsmore  v.  Crossman,  53  id.  441.  See, 
as  to  the  distinction  between  a  bill  for  discovery  merely, 
and  one  for  discovery  and  relief,  Breckenridge  v.  Peter,  4 
Cranch  (C.  C),  15  ;  Bell  v.  Pomeroy,  4  McLean,  57  ;  D'  Wolf  v. 
D'  Wolf,  4  R.  I.  450. 

§  2.  When  favored.  Bills  of  discovery,  in  aid  of  the  adminis 
tration  of  public  justice  in  other  courts,  where  the  leading  cir- 
cumstances rest  in  the  knowledge  of  the  defendant,  are  much 
favored  in  equity  ;  and  they  will  be  sustained  in  all  cases  where 
some  well-founded  objection  does  not  exist  against  the  exercise 
of  the  jurisdiction.  2  Story's  Eq.  Jur.,  §  1488;  Skinner  v. 
Judson,  8  Conn.  528  ;  Hoioell  v.  Ashmore,  9  N.  J.  Eq.  82.  Some 
of  the  more  important  of  the  objections  will  be  considered  in  the 
following  article  (post,  art.  2). 

§  3.  When  to  answer  fully.  Subject  to  the  exceptions  hereafter 
noticed,  the  general  rule  respecting  discovery  is,  that  "every 
competent  defendant  in  equity  must  answer  as  to  all  facts, 
material  to  the  plaintiff's  case,  he  must  answer  to  all,  and  not  to 
a  portion  only,  and  he  must  answer  distinctly,  completely,  and 
without  needless  prolixity,  and  to  the  best  of  his  information  and 
belief."  Adams'  Eq.  8 ;  and  see  Phillips  v.  Prevosl,  4  Johns. 
Ch.  205,  216 ;  Bains  v.  Goldey,  35  Penn.  St.  51  ;  Haskell  v. 
Haskell,  3  Cush.  542. 

ARTICLE  II. 

WHEN   XOT  SUSTAINED   BY  THE    COURTS. 

Section  1.  In  general.  The  principal  grounds  upon  which  the 
courts  refuse  to  sustain  a  bill  of  discovery  have  been  enumerated 
as  follows : 

1.  That  the  subject  is  not  cognizable  in  any  municipal  court  of 
justice.  2.  That  the  court  will  not  lend  its  aid  to  obtain  a  dis- 
covery for  the  particular  court  for  which  it  is  wanted.  3.  That 
the  plaintiff  is  not  entitled  to  the  discovery  by  reason  of  some 
personal  disability.  4.  That  the  plaintiff  has  no  title  to  the 
character  in  which  he  sues.  5.  That  the  value  of  the  suit  is 
beneath  the  dignity  of  the  court.  6.  That  the  plaintiff  has  no 
interest  in  the  subject-matter,  or  title  to  the  discovery  required, 
or  that  an  action  will  not  lie  for  which  it  is  wanted.    7.  That  the 
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defendant  is  not  answerable  to  the  plaintiff;  but  that  some  other 
person  has  a  right  to  call  for  the  discovery.  8.  That  the  policy 
of  the  law  exempts  the  defendant  from  the  discovery.  9.  That 
the  defendant  is  not  bound  to  discover  his  own  title.  10.  That 
the  discovery  is  not  material  in  the  suit.  11.  That  the  defendant 
is  a  mere  witness.  12.  That  the  discovery  called  for  would 
criminate  the  defendant.  Cooper's  Eq.  PL  189,  190  :  and  see 
Story's  Eq.  PL,  §  549  et  seq. ;  2  Story's  Eq.  Jur.,  §  1489. 

Some  of  these  grounds  of  objection  will  be  examined  more  in 
detail  in  the  following  sections  : 

§  2.  Plaintiff  must  have  title  or  interest.  In  the  first  place  it 
must  clearly  appear  that  the  plaintiff  has  a  title  to  the  discovery 
required  ;  or,  in  other  words,  that  he  has  an  interest  in  the  sub- 
ject-matter to  which  the  discovery  is  attached,  capable  and 
proper  to  be  vindicated  in  some  judicial  tribunal.  2  Story's  Eq. 
Jur.,  §  1490  ;  Buden  v.  Dore,  2  Ves.  Sen.  445  ;  Ivy  v.  Kekewick, 

2  Ves.  679;  Brown  v.  Dudbridge,  2  Bro.  Ch.  321;  Clapp  v. 
Shep7iard,  23  Pick.  228 ;  S.  C,  2  Mete.  127;  otherwise  he  is  not 
entitled  to  a  discovery.  lb.  Thus,  where  a  plaintiff  claiming 
under  a  will  asked  for  a  discovery,  and  it  appeared  upon  the 
face  of  the  will,  which  was  set  out  in  the  bill,  that  he  had  no 
title,  a  demurrer  was  allowed.  Brownsword  v.  Edwards,  2 
Ves.  Sen.  243.  And  an  heir  at  law  cannot,  during  the  life-time 
of  his  ancestor,  upon  the  strength  of  his  possible  future  title, 
call  for  a  discovery  of  matters  material  to  his  ancestor's  estate. 
Cooper's  Eq.  PL  58 ;  and  see  Brown  v.  Dudbridge,  2  Bro.  Ch. 
321 ;  Shaftesbury  v.  Arrow  smith,  4  Ves.  71.  Nor  will  a  bill  of 
discovery  lie  for  the  production  of  title  papers,  under  which  the 
plaintiff  claims  title  merely  on  the  ground  that  they  may  be  use- 
ful in  some  future  action.  Baxter  v.  Farmer,  7  Ired.  (N.  C.)  Eq. 
239.  And  the  right  of  a  party  to  any  discovery  is  confined  to 
that  of  facts,  deeds  and  writings  necessary  to  his  own  title,  or 
that  under  which  he  claims.  2  Story's  Eq.  Jur.,  §  1490  ;  Allan 
v.  Allan,  15  Ves.  131 ;  Young  v.  Coll,  2  Blatchf.  (C.  C.)  373.  He 
is  not  at  liberty  to  pry  into  the  title  of  the  adverse  party.  lb. ; 
Commissioners,  etc.,  v.  Glasse,  L.  R.,  15  Eq.  302  ;  Kettlewell 
v.  Bar  stow,  L.  R.,  7  Ch.  App.  686;  but  see  Haskell  v.  Haskell, 

3  Cush.  540. 

§  3.  He  must  state  a  good  ground  of  action.  So,  in  order  to 
entitle  a  party  to  a  discovery,  he  must  state  a  case  which  will,  if 
he  is  the  plaintiff  at  law,  constitute  a  good  ground  of  action,  or 
if  he  is  the  defendant  at  law,  show  a  good  ground  of  defense,  in 
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aid  of  which  the  discovery  is  sought.  Story's  Eq.  PL,  §  319, 
Mclntyre  v.  Mancius,  3  Johns.  Ch.  47 ;  Primmer  v.  Patten,  32 
111.  528 ;  Harris  v.  Galbraith,  43  111.  309.  A  discovery  will  not, 
however,  be  refused  upon  the  ground  that  the  action  or  the 
defense  is  unmaintainable  at  law,  unless  in  a  very  clear  case. 
If  the  point  be  doubtful,  courts  of  equity  will  grant  the  dis- 
covery, leaving  the  courts  of  law  to  adjudicate  upon  the 
legal  rights  of  the  party  seeking  the  discovery.  Thomas  v. 
Tyler,  3  Younge  &  Coll.  255.  Thus,  it  is  held  to  make  no 
difference  in  the  principles  upon  which  a  court  of  equity  deals 
with  a  motion  for  the  production  of  documents,  that,  the  bill 
being  filed  for  discovery  in  aid  of  a  defensive  proceeding,  the  case 
made  by  it  consists  not  in  the  assertion  of  an  affirmative  title 
in  the  party  bringing  the  bill,  but  solely  in  the  suggestion  of 
specific  defects  in  the  title  of  his  adversary.  Smith  v.  Duke  of 
Beaufort,  1  Hare,  507 ;  S.  C,  1  Phillips'  Ch.  209.  But  generally, 
a  party  having  a  legal  defense  must  avail  himself  of  it  in  a  suit 
at  law,  even  by  the  filing  of  a  bill  of  discovery  for  evidence,  if 
he  cannot  avail  himself  of  facts  in  any  other  way.  And  if  he 
omits  to  do  so  and  does  not  render  a  satisfactory  excuse  for  not 
resorting  to  such  a  bill  in  the  first  instance,  the  court  will  not 
relieve  him  from  the  consequences  of  his  neglect  or  omission  after 
a  judgment  has  been  obtained.  Cowman  v.  Kingsland,  4  Edw.  Ch. 
(N.  Y.)  627  ;  Norris  v.  Denton,  2  Cal.  378 ;  Duncan  v.  Lyon,  3 
Johns.  Ch.  355  ;  Foltz  v.  Powrie,  2  Desau.  (S.  C.)  40 ;  McCollum  v. 
Prewitt,  37  Ala.  573  ;  Green  v.  Massie,  21  Gratt.  (Va.)  356.  It 
has,  however,  been  held,  that  a  creditor  who  has  exhausted  his 
remedy  at  law  may  maintain  a  bill  in  equity  against  his  debtor 
for  discovery  of  assets  and  for  relief.  Treadwell  v.  Brown,  44 
N.  H.  551 ;  see  TJiompson  v.  Dunn,  L.  R.,  5  Ch.  App.  573.  And 
a  defendant  cannot  excuse  himself  from  answering  fully,  on  the 
ground  that  granting  the  discovery  sought  would  anticipate  the 
decree,  such  discovery  being  the  same  as  that  which  would  be 
ordered  at  the  hearing,  if  the  plaintiff  obtained  a  decree.  Chi- 
chester v.  Marquis  of  Donegal,  L.  R.,  4  Ch.  App.  416 ;  see 
Kettlewell  v.  Bar  stow,  7  id.  686  ;  Endicott  v.  Penny,  14  Sm.  & 
M.  (Miss.)  144. 

§  4.  It  must  be  a  civil,  not  a  criminal  suit.  A  bill  of  discovery 
will  not  be  entertained  by  a  court  of  equity,  in  aid  of  any  suit 
at  law,  which  is  not  of  a  purely  civil  nature  (Montague  v.  Dud- 
man,  2  Ves.  Sen.  398) ;  though  it  is  held  to  be  immaterial,  as  it 
regards  a  discovery  sought,  whether  the  action  be  founded  in 
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contract  or  tort.  Skinner  v.  Judson,  8  Conn.  528  ;  see  post, 
549,  §  11. 

§  5.  Not  entertained  to  assist  another  court.  It  is  also  a 
familiar  doctrine,  that  courts  of  equity  will  not  entertaiu  a  bill 
for  a  discovery  to  assist  a  suit  in  another  court,  if  the  latter  is  of 
itself  competent  to  grant  the  same  relief.  If  the  same  testimony 
may  be  had  at  law  as  that  sought  by  the  bill,  the  bill  will  not  be 
sustained.  Hard  v.  Duchess  County  Bank,  1  Morr.  (Iowa)  291 ; 
Fitzhugh  v.  Everingham,  2  Edw.  Ch.  (N.  Y.)  605  ;  Burns  v. 
mil,  19  Ga.  22  ;  Gelston  v.  Hoyt,  1  Johns.  Ch.  547.  And  where 
a  statute  has  made  provision  whereby  a  discovery  can  be  had  by 
interrogatories,  a  bill  for  discovery  will  not  lie.  See  Heath  v. 
Erie  R.  R.  Co.,  9  Blatchf.  (C.  C.)  316 ;  ante,  540,  art.  1,  §  1 ;  but 
see  Cannon  v.  McNab,  48  Ala.  99  ;  Millsaps  v.  Pfeiffer,  44  Miss. 
805.  Nor  will  a  bill  of  discovery  lie  in  aid  of  a  controversy 
pending  before  arbitrators.  Street  v.  Rigby,  6  Ves.  821 ;  Story's 
Eq.  PL,  §  554.  But  it  is  no  objection  to  a  bill  of  discovery,  that 
the  suit  which  it  is  to  aid  has  not  yet  been  commenced,  as  it  may 
be  indispensable  to  enable  the  party  properly  to  frame  his  plead- 
ings. Id.,  §  321 ;  Moodaly  v.  Moreton,  2  Dick.  652 ;  S.  C,  1  Bro, 
Ch.  469  ;  Wolf  v.  Wolf,  2  Har.  &  G.  (Md.)  382  ;  Winston  v.  Eng- 
lish, 44  How.  (N.  Y.)  398,  400.  And  a  bill  of  discovery  will  be 
sustained  to  aid  the  prosecution  or  defense  of  a  t'vil  suit  in  a 
court  of  a  foreign  country,  if  in  amity  with  that  where  the  bill 
is  filed.    Mitchell  v.  Smith,  1  Paige,  2S7. 

§  6.  Not  to  aid  against  the  policy  of  the  law.  In  the  next 
place,  a  bill  for  a  discovery  will  not  be  entertained,  where,  from 
the  particular  relation  of  the  parties,  a  discovery  is  against  the 
policy  of  the  law.  Thus,  a  married  woman  is  not  bound  to 
answer  a  bill  of  discovery,  as  to  matters  which  may  charge  her 
husband  ;  for  the  answer  or  evidence  of  a  married  woman  is  not 
permitted  to  be  used  either  for  or  against  her  husband,  in  con- 
troversies with  third  persons.  Baron  v.  Grillard.  3  Ves.  &  B. 
165 ;  Le  Texier  v.  Margrave  of  Anspach,  15  Ves.  159  ;  City 
Bank  v.  Bangs,  3  Paige,  36;  and  see  post,  549,  550,  §§  11,  12. 

So,  the  discovery  should  be  for  the  attainment  of  an  object 
which  the  court  can  approve.  Hence,  where  such  assistance  was 
sought  in  support  of  an  action  brought  to  recover  the  amount  of 
the  plaintiffs  expenditure  in  sumptuous  entertainments  to  ladies 
of  fortune,  which  the  defendant  had  undertaken  to  pay,  the 
object  of  such  entertainments  having  been  the  introduction  of 
the  latter  with  a  view  to  an  advantageous  marriage,  the  court  of 
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chancery  in  England  refused  to  interfere.  King  v.  Burr,  3 
Meriv.  693.  So,  where  such  aid  was  sought  for  the  purpose  of 
defending  an  action  upon  a  contract,  which,  though  perhaps  not 
strictly  illegal  as  between  the  parties,  was  injurious  to  the  public, 
a  discovery  was  refused.     Cousins  v.  Smith,  13  Yes.  542. 

§  7.  Only  to  sustain  the  material  facts  in  the  bill.  So,  a  dis- 
covery of  no  facts  will  be  compelled,  except  of  such  as  are 
material  to  the  case,  as  stated  by  the  plaintiff  (see  Gelston  v. 
Hoyt,  1  Johns.  Ch.  543 ;  Lindsley  v.  James,  3  Coldw.  [Tenn.] 
477  ;  Kuypere  v.  Be/.  Dutch  Qhurch,  6  Paige,  570 ;  Dickinson 
v.  Lewis,  34  Ala.  638 ;  March  v.  Damson,  9  Paige,  580) ;  or,  if 
the  discovery  is  sought,  in  aid  of  a  defense  at  law,  of  such  facts 
as  are  material  to  the  defense.  lb. ;  Williams  v.  Harden,  1  Barb. 
Ch.  298  ;  Winston  v.  English,  44  How.  (N.  Y.)  398,  400.  Mere 
"fishing  bills"  seeking  disclosures  to  gratify  malice,  curiosity, 
or  a  spirit  of  oppression,  will  not  be  entertained.  Nieury  v. 
CHara,  1  Barb.  484.  So,  if  the  discovery  sought  is  irrelevant  to 
the  plaintiff's  case,  it  cannot  be  had  ;  as  where  the  plaintiff 
makes  inquiries  as  to  the  manner  in  which  a  settled  account  was 
made  up,  without  showing  a  right  to  impeach  it.  Wier  v. 
Tucker,  L.  R.,  14  Eq.  25.  And  where  the  nature  of  the  discovery 
required  is  such  that  the  giving  of  it  may  be  prejudicial  to  the 
defendant,  the  court  will  take  into  consideration  the  special  cir- 
cumstances of  the  case ;  and  whilst,  on  the  one  hand,  it  takes 
care  that  the  plaintiff  obtains  all  the  discovery  which  can  be  of 
use  to  him,  on  the  other  it  is  bound  to  protect  the  defendant 
against  undue  inquisition  into  his  affairs.  See  Carver  v.  Pinto 
Leite,  L.  R.,  7  Ch.  App.  90 ;  S.  C.,  1  Eng.  R.  450  ;  Moore  v.  Craven, 
L.  R.,  7  Ch.  App.  94  n  ;  Bullock  v.  Boyd,  2  A.  K.  Marsh.  (Ky.)  322. 

A  plaintiff  will  not  be  compelled  to  produce  muniments  of  title 
which  he  swears  do  not,  to  the  best  of  his  knowledge,  informa- 
tion and  belief,  contain  any  thing  impeaching  his  case,  or  sup- 
porting, or  material  to  the  case  of  the  defendant.  Minet  v.  Mor- 
gan, L.  R.,  8  Ch.  App.  361 ;  S.  C,  5  Eng.  R.  590. 

In  general,  arbitrators  cannot  be  compelled  by  a  bill  of 
discovery  to  disclose  the  grounds  on  which  they  made  their 
award  {Steward  v.  East  India  Co.,  2  Vern.  380) ;  but  if  they  are 
charged  with  corruption,  fraud,  or  partiality,  they  must  answer 
to  that.  Ives  v.  Metcalf,  1  Atk.  63  ;  Tittenson  v.  Peat,  3  id.  529  ; 
2  Story's  Eq.  Jur.,  §1498. 

§  8.  Not  against  a  mere  witness.  It  is  likewise  a  well-settled 
rule,  that  a  bill  for  a  discovery  by  a  mere  witness,  who  has  no 
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interest  in  the  suit  at  law,  cannot  be  sustained  ;  and  the  discovery, 
if  obtained,  cannot  be  used  against  another  person  in  the  suit. 
Post  v.  Boardman,  10  Paige,  580  ;  Fenton  v.  Hughes,  7  Yes. 
287  ;  Howell  v.  Ashmore,  9  N.  J.  (Eq.)  82  ;  Yates  v.  Monroe,  13 
111.  312.  But  to  this  rule  there  are  said  to  be  some  exceptions  ; 
thus  an  attorney  or  solicitor,  who  assists  his  client  in  obtaining 
a  fraudulent  deed,  although  a  mere  witness,  he  may  be  made  a 
party,  and  compelled  to  make  a  discovery.  Bowles  v.  Stewart, 
1  Sch.  &  Lefr.  227  ;  Bennett  v.  Vacle,  2  Atk.  324  ;  2  Story's  Eq. 
Jur.,  §  1500;  and  see  Lingood  v.  Croucher,  2  Atk.  395  ;  Bum- 
mer  v.  Corp.  of  Chippenham,  14  Ves.  252.  So  there  is  another 
exception  in  the  case  of  a  corporation  in  which  the  secretary, 
book  keeper,  or  other  officer,  is  made  a  party  to  a  bill  for  dis- 
covery merely  against  the  corporation.  See  lb. ;  Wych  v.  Meal, 
3  P.  Wms.  311,  312.  This  is  put  upon  the  ground  that  a  corpora- 
tion, being  an  artificial  person,  cannot  be  compelled  to  make  any 
discovery  on  oath,  but  only  under  its  common  seal  ;  and,  there- 
fore, it  cannot  make  any  satisfactory  answer,  nor  be  liable  for 
perjury  for  any  false  answer.  By  making  the  secretary,  or  other 
officer  of  the  corporation  a  party,  an  answer  under  oath  may  be 
obtained  from  those  persons  as  to  the  facts  within  their  knowl- 
edge. Besides  their  answer  may  enable  the  plaintiff  to  arrive  at 
the  means  of  obtaining  better  information.  lb.  ;  and  see  Fenton 
v.  Hughes,  7  Ves.  289;  Glasscott  v.  Copper  Miners"  Co.,  11 
Simons,  305  ;  Story's  Eq.  PL,  §  235  ;  Many  v.  Beekman  Iron  Co., 
9  Paige,  188  ;  Ex  parte  Contract  Corp.,  L.  R.,  2  Ch.  App.  350  ; 
Vermilyea  v.  Fulton  Bank,  1  Paige,  37 ;  Lindsley  v.  James,  3 
Coldw.  (Tenn.)  477. 

§  9.  Not  against  bona  Me  purchasers.  It  is  also  a  well  settled 
doctrine  that  an  innocent  purchaser  for  a  valuable  consideration, 
without  notice  of  the  plaintiff's  claim,  cannot  be  compelled  to 
make  a  discovery  prejudicial  to  his  right.  Bullock  v.  Boyd,  2 
A.  K.  Marsh.  (Ky.)  322  ;  Howell  v.  Ashmore,  9  N.  J.  (Eq.)  82 ; 
McNeil  v.  McGee,  5  Mas.  (C.  C.)  269  ;  Willoughby  v.  Wil- 
loughoy,  1  Term  R.  763.  But  to  entitle  himself  to  this  protec- 
tion, the  purchaser  must  not  only  be  bona  fide,  and  without 
notice,  and  for  a  valuable  consideration,  but  he  must  have  paid 
the  purchase-money  (lb.  ;  Flagg  v.  Mann,  2  Sumn.  [C.  C]  487; 
Wood  v.  Mann,  1  id.  506) ;  and  he  must  have  purchased  the  legal 
title,  and  not  be  a  mere  purchaser  without  a  semblance  of  title. 
Vattier  v.  Hinde,  7  Pet.  (U.  S.)  252  ;  see  Boone  v.  Chiles,  10  id. 
177 ;   Fitzsimmons  v.  Ogden,  7  Cranch,  2.     A  purchaser  with 
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notice,  under  such  a  bona  fide  purchaser  without  notice,  is  also 
entitled,  in  equity,  to  the  like  protection  as  the  latter.  Jackson  v. 
McChesney,  7  Cow.  360  ;  Varidk  v.  Briggs,  6  Paige,  323  ;  Ben- 
net  v.  Walker,  1  Dick.  130.  But  a  judgment  creditor,  by  elegit, 
is  not  entitled  to  be  deemed  a  bona  fide  purchaser  in  the  sense 
of  the  rule ;  he  takes  only  such  rights  in  the  premises  as  the 
judgment  debtor  rightfully  possessed.  Wliitworth  v.  Ouagain, 
3  Hare,  416  ;  S.  C,  1  Ph.  728 ;  10  Jur.  531.  And  the  same  rule 
has  been  extended  to  a  creditor  deriving  title  under  levy  of  exe- 
cution. Hart  v.  Farmers',  etc.,  Bank,  33  Vt.  252  ;  but  see  Ban- 
bury v.  Robinson,  1  McCart.  (N.  J.)  213 ;  Abell  v.  Howe,  43 
Vt.  403. 

§  10.  Not  to  criminate  a  party.  In  the  next  place,  a  defend- 
ant cannot  be  compelled  to  discover  matters  tending  to  criminate 
himself,  or  to  expose  him  to  a  penalty  or  forfeiture  (Greenleaf 
v.  Queen,  1  Pet.  138 ;  United  States  v.  Bank  of  Virginia,  id. 
100 ;  Higdon  v.  Heard,  14  Ga.  255 ;  Taylor  v.  Bruen,  2  Barb. 
Ch.  301  ;  Winston  v.  English,  44  How.  [N.  Y.]  398,  400),  even 
though  the  statute  of  limitation  has  run  against  such  penalty  or 
forfeiture.  Northrop  v.  Hatch,  6  Conn.  361.  But  see  contra, 
Dwinal  v.  Smith,  25  Me.  379  ;  Skinner  v.  Judson,  8  Conn.  528. 
And  it  seems  that  an  action  for  slander  is  in  the  nature  of  a 
penal  action,  and  comes  within  the  general  rule.  Bailey  v. 
Dean,  5  Barb.  297 ;  and  see  Thorpe  v.  Macauley,  5  Mad.  229  ; 
Shackell  v.  Macauley.  2  Sim.  &  Stu.  79  ;  S.  C,  2  Russ.  550, 

note;  S.   C.  affirmed,' 1  Bligh  (N.  S.),    96;   Southall  v. ,  1 

Younge,  308.  So  of  a  bill  to  set  aside  a  conveyance  on  the 
ground  of  usury.  Masters  v.  Prentiss,  2  Jones'  (N.  C.)  Eq.  62. 
And  it  was  held  that  a  discovery  did  not  lie  to  aid  a  mandamus. 
Montague  v.  Dudman,  2  Ves.  398.  But  if  the  suit  at  law 
involves  penalties,  and  the  plaintiff  is  competent  to  waive  them, 
and  does  waive  them  in  his  bill  of  discovery,  the  bill  is  main- 
tainable. Atwill  v.  Ferrett,  2  Blatchf.  (C.  C.)  39  ;  see  United 
States  v.  McRae,  L.  R.,  4  Eq.  327  ;  3  Ch.  App.  79.  So  it  seems 
that  an  objection  will  not  hold  to  discovery  of  a  fraud  on  the 
mere  ground  that  it  might  be  indictable  as  a  conspiracy  at  law, 
unless  there  is  an  indictment  actually  pending,  or  at  all  events  a 
reasonable  probability  that  one  will  be  preferred.  Janson  v. 
Solarte,  2  Younge  &  Coll.  132 ;  Attwood  v.  Coe,  4  Sandf.  Ch. 
412;  Skinner  v.  Judson,  8  Conn.  528;  Howell  v.  Ashmore,  1 
Stockt.  (N.  J.)  82  ;  see  Robinson  v.  Robinson,  35  Eng.  Law  & 
Eq.  558;  Currier  v.  Concord  R.  R.  Co.,  48  N.  H.  321.    Nor  is  a 
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defendant  privileged  against  discovery  because  it  will  expose 
him  to  penalties  in  a  foreign  country,  although  that  may  be  his 
own  country.  King  of  Two  Sicilies  v.  Willcox,  2  Eng.  Law  & 
Eq.  122  ;  S.  C,  1  Sim.  (N.  S.)  301.  And,  in  general,  it  is  no 
ground  of  objection  to  a  discovery  that  it  will  subject  others 
than  the  defendant  to  penalty  or  forfeiture.  lb.  Thus  a  trustee 
in  a  bond  for  prospective  illicit  cohabitation  who  is  not  himself 
exposed  to  criminal  prosecution  cannot  successfully  resist  a  dis- 
covery.    Benyon  v.  Neltlefield,  3  Mac.  &  G.  94. 

A  bill  of  discovery  will  lie  for  a  disclosure  of  money  lost  at 
play,  and  of  the  securities  given  for  it.  Raioden  v.  Shadwell, 
Amb.  268 ;  2  Story's  Eq.  Jur.,  §  1494,  note.  And  it  will  lie  to 
compel  a  defendant  to  make  a  discovery  of  any  act  of  moral 
turpitude  which  does  not  amount  to  a  public  offense  or  an 
indictable  crime.      Walts  v.  Smith,  24  Miss.  77. 

§  11.  Not  to  disclose  legal  advice.  In  the  next  place,  if  a  bill 
seeks  a  discovery  of  a  fact  from  one  whose  knowledge  of  the 
fact  was  derived  from  the  confidence  reposed  in  him  as  counsel 
or  attorney,  he  may  plead,  in  bar  of  the  discovery,  that  his 
knowledge  of  the  fact  was  so  obtained.  Cooper's  Eq.  PI.  300: 
MacFarlan  v.  Bolt,  L.  R.,  14  Eq.  580  ;  Wilson  v.  Northamp- 
ton, etc.,  Railway  Co.,  id.  477  ;  Parker  v.  Carter,  4  Munf.  (Va.) 
273;  Crosby  v.  Berger,  11  Paige,  377.  Thus  a  party  will  not  be 
compelled  to  produce  confidential  correspondence  between  him- 
self or  his  predecessors  in  title  and  their  respective  solicitors, 
with  respect  to  questions  connected  with  matters  in  dispute  in 
the  suit,  although  made  before  any  litigation  was  in  contempla- 
tion. Minet  v.  Morgan,  L.  R.,  8  Ch.  App.  361 ;  S.  C,  5  Eng.  R. 
590  ;  and  see  McManus  v.  The  Slate,  2  Head  (Tenn.),  213  ; 
McLellan  v.  Longfellow,  32  Me.  494  ;  Jenkyns  v.  Bushby,  L. 
R.,  2  Eq.  547.  And  see  more  fully  on  this  subject  ante,  vol. 
1,  468. 

Where  husband  and  wife  have  distinct  interests,  and  the  wife 
is  induced  in  dealing  with  those  interests  to  act  under  the  advice 
of  an  attorney  employed  and  paid  by  the  husband,  the  attorney 
must  be  deemed  to  act  as  the  attorney  of  both  husband  and 
wife  ;  and  each  of  them  has  a  right  to  call  for  the  production, 
and  to  have  full  inspection  of  all  documents  that  may  come  into 
the  possession  of  the  attorney  during  such  employment,  relat- 
ing to  the  transactions  and  to  the  advice  given  to  the  wife, 
Warde  v.  Warde,  3  Mac.  &  G.  365. 
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§  12.  Not  as  to  matters  of  state,  officers,  etc.  It  is  also  a 
familiar  rule,  that  official  persons  are  privileged  from  disclosing 
matters  of  state,  the  publication  of  which  might  be  prejudicial 
to  the  community.  See  Smith  v.  East  India  Co.,  1  Ph.  Ch.  50  ; 
Marbury  v.  Madison,  1  Cranch  (U.  S.),  144.  And  in  a  case 
where  this  subject  was  fully  discussed,  it  is  said  to  be  clear  that 
the  principles  upon  which  justice  is  administered  in  civil  courts 
preclude  the  possibility  of  the  interference  of  the  court  for  the 
purpose  of  the  disclosure  of  State  papers,  dispatches,  minutes 
or  documents  of  any  such  description  which  relate  to  the  carry- 
ing on  of  the  government,  and  are  concerned  with  the  transac- 
tions of  public  affairs.  Rajah  of  Coorg  v.  East  India  Co.,  35 
Eng.  Law  &  Eq.  283,  289. 

ARTICLE  III. 

MISCELLANEOUS    CASES    AND    ILLUSTRATIONS. 

Section  1.  In  general.  It  has  been  held  that  a  bill  of  discov- 
ery to  aid  the  defense  of  usury  is  meritorious.  Ball  v.  Leonard, 
24  111.  146 ;  and  see  Taylor  v.  Mitchell,  2  Miss.  (1  How.)  596. 
And  the  plaintiff,  in  a  suit  at  law,  to  which  the  statute  of  limita- 
tions has  been  pleaded,  cannot,  by  a  bill  of  discovery,  oblige  the 
defendant  to  disclose  any  thing  to  defeat  that  plea.  Lansing  v. 
Starr,  2  Johns.  Ch.  150.  See  Lane  v.  Stebbins,  3  Edw.  Ch.  482 ; 
Conant  v.  Delqfield,  3  id.  201.  A  donee  under  a  will  may  be 
compelled  to  discover  a  secret  trust  annexed  to  the  gift.  Thomp- 
son v.  JSewlin,  3  Ired.  (N.  C.)  Eq.  338  ;  and  see  Brown  v.  Clegg, 
6  id.  90.  And  a  bill  of  discovery  may  be  had  to  ascertain 
whether  a  defendant  who  was  a  bona  fide  purchaser  of  property 
in  dispute,  had  notice  of  the  plaintiff's  title.  Howell  v.  Ash- 
more,  9  N.  J.  (Eq.)  82.  And  a  bona  fide  purchaser,  in  posses- 
sion of  an  estate,  is  entitled  to  a  discovery  of  the  grounds  on 
which  his  title  is  sought  to  be  impeached,  under  a  subsequent 
judgment  against  his  grantor.  Kimberly  v.  Sells,  3  Johns.  Ch. 
467. 

But  the  contents  of  a  public  record  are  not  a  proper  subject 
for  a  bill  of  discovery.  Baker  v.  Biddle,  Baldw.  (C.  C.)  394. 
Nor  will  a  discovery  be  allowed  merely  to  guard  against 
anticipated  perjury  in  a  suit  at  law.  Allen  v.  Kyle,  1  Phil. 
(Penn.)  27 ;  Leggett  v.  Poslley,  2  Paige,  599.  Nor  in  aid  of  a 
defendant  at  law  to  compel  the  plaintiff  at  law  to  furnish  a  fuller 
bill  of  particulars,  which  the  court  of  law  had  refused  to  order. 
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Nieury  v.  (JHara,  1  Barb.  484.  Nor  is  the  defendant  in  a  suit  at 
law  entitled  to  a  discovery  in  equity  of  a  mere  isolated  fact,  which 
may  or  may  not  be  material  to  his  defense ;  but  he  must  show 
what  his  defense  is,  and  must  state  a  case  which  will  constitute 
a  good  defense.  Williams  v.  Harden,  1  Barb.  Ch.  298;  and 
see  Newkirk  v.  Willett,  2  Johns.  Ch.  413 ;  Lamson  v.  Falls,  6 
Ind.  309. 

Where  an  attorney  brings  a  great  number  of  suits  for  different 
plaintiffs,  on  the  same  facts  and  against  one  defendant,  the  court 
may  compel  him  to  disclose  the  names  and  residences  of  the 
plaintiffs,  when  required  for  the  defendant' s  protection.  Ninety- 
nine  plaintiff  s  v.  Vanderbilt,  4  Duer  (N.  Y.),  632. 
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CHAPTER  LVII. 

DIVORCE. 

TITLE  I. 

OF  THE  LAW  OF  DIVORCE  IN  GENERAL. 

ARTICLE  I. 

OF   LEGISLATIVE   DIVORCES. 

Section  1.  General  principles.  The  meaning  of  the  word 
divorce  is  separation,  being  derived  from  the  latin  word  divertere, 
to  turn  away.  But,  as  usually  employed  in  a  legal  sense,  the 
word  divorce  signifies  the  dissolution  or  partial  suspension,  by 
law,  of  the  marriage  relation.  See  1  Bouv.  Diet.  493 ;  2  Broom 
&  Had.  Com.  (Wait's  notes)  358;  2  Kent's  Com.  95  et  seq.  The 
dissolution  of  the  marriage  relation  is  termed  a  divorce  from  the 
bond  of  matrimony,  or  divorce  a  vinculo  matrimonii ;  the  sus- 
pension of  the  marriage  relation,  a  divorce  from  bed  and  board, 
a  mensa  et  thoro.  The  latter  may  more  properly  be  termed  a 
legal  separation,  and  the  more  correct  modern  usage  restricts  the 
signification  of  the  term  divorce  to  the  dissolution  of  a  valid 
marriage.  See  lb. ;  and  see  Shelf,  on  Marr.  &  Div.  363,  et  seq. 
In  England,  until  a  recent  period,  this  power  of  dissolution  did 
not  exist  in  any  of  the  ordinary  courts  of  justice.  Jurisdiction 
over  the  subject  of  marriage  and  divorce  generally  belonged  to 
the  various  ecclesiastical  courts  ;  and  although  these  latter 
courts  were  in  the  constant  habit  of  granting  divorces  a  mensa 
et  thoro,  for  various  causes,  and  of  pronouncing  sentences 
of  nullity,  yet  they  had  no  power  to  dissolve  a  marriage,  valid 
and  binding  in  its  origin,  for  causes  arising  subsequent  to  its 
solemnization.  This  power  was  reserved  to  the  legislature ;  and 
the  practice  was  to  legislate  for  each  particular  case,  and  by  a 
specific  act  of  parliament  to  release  the  injured  individual  from 
the  bonds  of  matrimony.  2  Burns'  Eccl.  Law,  503;  FoliamVs 
Case,  3  Salk.  138 ;  Shelf,  on  Marr.  &  Div.  373  ;  Hanks  v.  Hanks, 
3  Edw.  Ch.  469,  470.  The  first  application  for  a  parliamentary 
divorce  is  stated  to  have  been  made  by  Lord  De  Roos,  in  1669. 
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The  divorce  was  obtained,  and,  soon  afterward,  parliament 
granted  two  other  divorces  on  similar  grounds  (that  of  adultery), 
and  these  three  cases  appear  to  have  established  the  legislative 
practice  for  succeeding  ones.  1  Bishop  on  Man*.  &  Div.,  §  662; 
Macq.  H.  L.  Pract.  473.  But  by  the  English  statutes,  20  &  21 
Vict.,  c.  85,  entitled  "An  act  to  amend  the  law  relating  to  divorce 
and  matrimonial  causes  in  England,"  a  new  court  was  created, 
to  be  called  "The  Court  for  Divorce  and  Matrimonial  Causes/' 
upon  which  was  conferred  exclusively  all  jurisdiction  over 
matrimonial  matters  then  vested  in  the  various  ecclesiastical 
courts,  and  also  the  jurisdiction  theretofore  exercised  by  parlia- 
ment in  granting  divorces.  This  statute  was  enacted  in  1857,  and 
went  into  effect  in  1858. 

Formerly,  in  this  country,  the  practice  of  granting  legislative 
divorces  in  meritorious  cases  not  reached  by  the  general  law,  was 
quite  common  in  many  of  the  States.  Usually,  the  divorces 
allowed  were  from  the  bond  of  matrimony,  sometimes  from  bed 
and  board  (see  Young  v.  Naylor,  1  Hill's  [S.  C]  Eq.  383) ;  and  in 
other  cases  they  were  in  the  nature  of  sentences  of  nullity. 
Generally,  the  English  practice  was  adopted  of  passing  an  act 
operating  directly  on  the  marriage  ;  though,  occasionally,  the 
method  was  to  empower  one  of  the  judicial  tribunals  to  investi- 
gate the  cause  alleged,  and  to  grant  the  divorce  in  case  the  com- 
plaint was  sustained.  See  1  Bishop  on  Man*.  &;  Div.,  §  663  ;  Levins 
v.  Sleator,  2  Greene  (Iowa),  601 ;  Berthelemy  v.  Johnston,  3  B. 
Monr.  (Ky.)  90.  The  practice  of  granting  legislative  divorces  has, 
of  late  years,  fallen  into  disrepute  in  this  country,  and  such 
divorces  are  forbidden  in  recent  revisions  of  the  constitutions  of 
some  of  the  States.  See  Teft  v.  Teft,  3  Mich.  67 ;  Head  v.  Bead, 
2  Kelly  (Ga.),  191.  Jurisdiction  to  grant  divorces  will,  in  most 
cases,  be  found  conferred  by  statute  upon  courts  of  equity,  or 
upon  courts  having  equity  powers,  to  be  exercised  in  accordance 
with  the  general  principles  of  equity  practice,  subject  to  such 
modifications  as  the  statute  may  direct.  See  Williamson  v. 
Williamson,  1  Johns.  Ch.  488;  Devanbagli  v.  Beoanbagh,  5 
Paige,  554 ;  Griffin  v.  Griffin,  47  N.  Y.  (2  Sick.)  134,  138  ;  Thorn- 
berry  v.  Thornberry,  2  J.  J.  Marsh.  (Ky.)  322  ;  Le  Barron  v.  Le 
Barron,  35  Vt.  365  ;  Bauman  v.  Bauman,  18  Ark.  320 ;  Moyler 
v.  Moyler,  11  Ala.  620  ;  Hopkins  v.  Hopkins,  39  Wis.  167,  1TL ; 
Burtis  v.  Burtis,  Hopk.  Ch.  557,  566  ;  Brinkley  v.  Brinkley,  50 
N.  Y.  (5  Sick.)  184  ;  S.  C,  10  Am.  Rep.  460  ;  Grain  v.  Cavana, 
62  Barb.  109,  119  ;  Blatt  v.  Rider,  47  How.  (N.  Y.)  90. 
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§  2.  Whether  they  impair  the  obligation  of  contracts.  Although 
legislative  divorces  have  been  granted,  in  numerous  instances,  in 
most  of  the  States  of  the  Union,  it  has  still  been  made  a  question 
whether  such  divorces  are  not  an  infringement  of  that  provision 
of  the  Federal  constitution,  which  forbids  a  State  to  pass  any 
"law  impairing  the  obligation  of  contracts."  U.  S.  Const,  art.  1, 
§  10,  cl.  1.  It  is  urged  that  no  valid  reason  exists  why  the  word 
"contract,"  as  used  in  the  constitution,  should  be  restricted  to 
those  of  a  pecuniary  nature  ;  and  not  embrace  that  of  marriage, 
involving,  as  it  does,  considerations  of  the  most  interesting 
character,  and  vital  importance  to  society,  to  government,  and 
the  contracting  parties.  Ponder  v.  Graham,  4  Fla.  23 ;  and  see 
State  v.  Fry,  4  Mo.  120, 184 ;  Dartmouth  College  v.  Woodward, 
4  Wheat.  518,  695.  But  this  view  has  not  been  generally  accepted 
by  the  courts,  and  it  is  held  that  marriage,  though  in  some  of  its 
aspects  resembling  a  contract,  is  rather  to  be  regarded  as  a  social 
relation  ;  a  status  with  duties,  rights  and  obligations  established 
by  the  law  of  the  State  where  the  parties  have  their  domicile,  and 
not  by  that  of  the  State  where  the  relation  is  formed  ;  much  less 
by  that  of  their  own  will  and  pleasure.  It  is  not  then  a  contract 
within  the  meaning  of  the  clause  of  the  constitution  which  pro- 
hibits the  impairing  of  the  obligation  of  contracts.  It  is  rather 
a  social  relation  like  that  of  parent  and  child,  the  obligations  of 
which  arise  not  from  the  consent  of  concurring  minds,  but 
are  the  creation  of  the  law  itself.  Adams  v.  Palmer,  51  Me.  480. 
And  it  is  now  clearly  the  settled  law,  that  legislative  divorces  are 
not  invalid,  as  impairing  the  obligation  of  contracts.  lb. ;  White 
v.  White,  5  Barb.  474  ;  Bingham  v.  Miller,  17  Ohio,  445  ;  Starr  v. 
Pease,  8  Conn.  541 ;  Hull  v.  Hull,  2  Strobh.  (S.  C.)  Eq.  174;  Pit- 
son  v.  Pitson,  4  R.  I.  87  ;  Maguire  v.  Maguire,  7  Dana  (Ky.), 
181 ;  Starr  v.  Hamilton,  Deady,  268 ;  Berthelemy  v.  Johnson,  3 
B.  Monr.  (Ky.)  90. 

§  3.  Whether  they  are  retrospective  laws.  But  another  ques- 
tion has  been  much  discussed,  and  variously  decided,  namely : 
As  to  whether  a  legislative  divorce  is  a  retrospective  act,  and, 
therefore,  void.  The  weight  of  authority  seems,  however,  to 
sustain  the  view  that  a  special  act  of  the  legislature  dissolving  a 
marriage  is  not  a  retrospective  law.  See  Townsend  v.  Griffin,  4 
Harr.  (Del.)  440  ;  Starr  v.  Pease,  8  Conn.  541 ;  Maguire  v.  Ma- 
guire, 7  Dana  (Ky.),  181 ;  Holmes  v.  Holmes,  4  Barb.  295.  And 
see  on  this  point  State  v.  Fry,  4  Mo.  120  ;  Chouteau  v.  Magenis, 
28  id.  187 ;   Gaines  v.  Gaines,  9  Monr.  (Ky.)  295  ;   Carson  v 
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Carson,  40  Miss.  349.  So,  even  regarding  a  marriage  as  a  vested 
right,  it  is  clear  that  it  may  be  dissolved  when  the  public  good 
demands  its  dissolution.  Maguire  v.  Maguire,  7  Dana  (Ky.), 
181  ;  1  Bish.  Marr.  and  Div.,  §  679. 

§  4.  Whether  they  are  an  exercise  of  judicial  power.  An  opin- 
ion has  been  expressed  in  some  of  the  cases,  that  the  granting  of 
divorces  being  a  judicial  act,  is  not,  therefore,  within  the  au- 
thority of  the  legislature.  Richeson  v.  Simmons,  47  Mo.  20  ; 
Bingham  v.  Miller,  17  Ohio,  445;  and  see  Wright  v.  Wright, 
2  Md.  429  ;  Ponder  v.  Graham,  4  Fla.  23.  On  the  other  hand  it 
has  been  repeatedly  held  that  the  granting  of  divorces  by  the 
legislature  is  not  such  an  exercise  of  judicial  authority  as  will 
render  them  invalid.  Ball  v.  Hull,  2  Strobh.  (S.  C.)  Eq.  174  ; 
Jones  v.  Jones,  12  Penn.  St.  350  ;  Levins  v.  Sleator,  2  Greene 
(Iowa),  604 ;  Crane  v.  Meginnis,  1  Gill  &  J.  (Md.)  463  ;  West  v. 
West,  2  Mass.  223  ;  see  Simonds  v.  Simonds,  103  Mass.  572 ;  S. 
C,  4  Am.  Rep.  576. 

§  5.  Special  principles  and  direct  constitutional  inhibitions. 
The  general  doctrine  that  the  legislatures  of  the  several  States 
have  power  to  grant  divorces  by  special  act  is  subject  to  certain 
limitations.  Thus  no  legislative  divorce  can  be  awarded  in  a  State 
whose  constitution  expressly  prohibits  such  divorces.  See  ante, 
552,  §  1.  So  it  would  seem  that  a  legislative  divorce  may,  like  any 
other,  be  void  for  fraud.  See  1  Bish.  Marr.  and  Div.,  §  687  ;  but 
see  Jones  v.  Jones,  12  Penn.  St.  350.  And  in  a  few  of  the  States, 
as  in  Maine  and  Iowa,  legislative  divorces  are  not  allowed  for 
causes  over  which  the  courts  have  jurisdiction.  Opinion  of  the 
Supreme  Judicial  Court,  16  Me.  479  ;  Adams  v.  Palmer,  51  id. 
480 ;  Levins  v.  Sleator,  2  Greene  (Iowa),  604  ;  see  also  Jones  v. 
Jones,  12  Penn.  St.  350  ;  Gaines  v.  Gaines,  9  B.  Monr.  (Ky.) 
295. 

§  6.  How  the  divorce  is  limited  in  its  effect.  It  is  beyond  the 
scope  of  legislative  authority  to  destroy  vested  rights  to  prop- 
erty. Hence  the  legislature  cannot,  in  its  divorce  act,  divest  the 
husband  of  vested  rights  of  property  and  bestow  them  upon  the 
wife.  It  cannot  give  the  wife  alimony,  or  any  thing  in  the 
nature  of  alimony,  out  of  the  estate  of  the  husband.  Holmes  v. 
Holmes,  4  Barb.  295 ;  State  v.  Fry,  4  Mo.  120;  1  Bish.  Marr.  & 
Div.,  §  693  ;  but  see  Berthelemy  v.  Johnson,  3  B.  Monr.  (Ky.)  90  ; 
West  v.  West,  2  Mass.  223.  But  as  it  sunders  the  bond  of  the 
marriage,  whatever  depends  thereon  fails.  Thus  a  legislative 
divorce  will  bar  the  right  of  dower  as  effectually  as  if  the 
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divorce  had  been  decreed  by  a  court.  Levins  v.  Sleator,  2 
Greene  (Iowa),  604.  And  upon  the  death  of  the  woman  the  man 
will  not  be  authorized  to  hold  her  lands  as  tenant  by  the  curtesy. 
On  the  other  hand,  his  interest  and  that  of  his  grantees  and 
representatives  in  them,  and  in  her  choses  in  action,  ceases 
immediately.  Starr  v.  Pease,  8  Conn.  541 ;  Townsend  v.  Griffin, 
4  Harr.  (Del.)  440. 


TITLE  II. 

OF  JUDICIAL  DIVORCES. 

ARTICLE  I. 

OF  JUDICIAL  DIVORCES  IN   GENERAL. 

Section  1.  In  general.  We  have  seen  in  the  preceding  title 
that  the  legislatures  of  the  several  States  have  the  power  to  grant 
divorces  by  special  act,  in  the  absence  of  a  constitutional  pro- 
hibition. But  it  has  been  said  that  the  question  of  divorce 
involves  investigations  which  are  properly  of  a  judicial  nature, 
and  the  jurisdiction  over  divorces  ought  to  be  confined  exclu- 
sively to  the  judicial  tribunals,  under  the  limitations  to  be  pre- 
scribed by  law.  1  Kent' s  Com.  106  ;  see  Spar  hawk  v.  Sparhawk, 
116  Mass.  315,  316.  And  in  nearly  all  of  the  States  the  courts 
have  the  power  to  decree  divorces  for  grave  causes,  prescribed 
and  defined  in  their  acts  of  assembly.  These  causes  may  be 
classified  into  those  already  existing  at  the  time  of  the  marriage, 
and  those  which  happened  since  the  marriage.  Among  the 
former  may  be  mentioned  precontract,  or  the  marriage  of  one  of 
the  parties  existing  at  the  time  of  the  marriage  sought  to  be  dis- 
solved ;  consanguinity,  or  a  degree  of  kindred  within  which 
marriage  is  forbidden  by  law;  fraud,  when  it  has  been  exer- 
cised to  procure  the  marriage ;  affinity,  within  certain  degrees 
in  some  of  the  States;  and  idiocy,  lunacy,  or  other  mental 
imbecility,  rendering  the  party  subject  to  it  incapable  of  enter- 
ing into  a  contract.  See  2  N.  Y.  Rev.  Stat.  142,  §  20  ;  Vt.  Rev 
Stat.,  tit.  16,  ch.  63,  §  1 ;  Head  v.  Head,  2  Gra.  191  ;  Brown  v. 
Westbrook,  27  id.  102.  The  courts  in  many  of  the  States  are 
also  authorized  by  statute  to  grant  divorces  on  the  ground  of 
incurable  impotence  existing  at  the  time  of  the  marriage.  See 
/.  G.  v.  H  G.,  33  Md.  401 ;  S.  C,  3  Am.  Rep.  183.     Thus,  under 
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the  Revised  Statutes  of  New  York,  the  court  may  declare  void 
the  marriage  contract  if  one  of  the  parties  was  physically  inca- 
pable of  entering  into  the  marriage  state.  2  R.  S.  142,  §  20. 
But  prior  to  this  statutory  provision,  it  was  adjudged  that  cor- 
poreal impotence  was  not,  under  the  then  existing  laws  of  that 
State,  a  cause  of  divorce,  and  that  the  English  law  of  divorce  on 
that  point  had  never  been  adopted.  Burtis  v.  Burtis,  1  Hopk. 
Ch.  557;  and  see  Anonymous,  24  N.  J.  Eq.  19.  But  see  Keith 
v.  Keith,  Wright  (Ohio),  518.  In  Connecticut  imbecility  has 
been  declared  sufficient  to  dissolve  a  marriage  on  the  ground  of 
fraud.  Benton  v.  Benton,  1  Day,  111.  Impotency  arising  from 
idiocy  was  held  to  be  no  cause  for  a  divorce  in  Vermont.  Nor- 
ton v.  Norton,  2  Aik.  (Vt.)  188. 

The  principal  causes  arising  since  the  marriage,  for  which 
divorces  may  be  granted,  are  adultery,  cruelty  and  desertion. 

§  2.  General  statutes  authorizing  divorce  for  causes  already 
existing.  In  treating  of  the  subject  of  legislative  divorces  (ante, 
552,  title  1),  it  was  shown  that  according  to  the  weight  of  authority 
such  divorces  are  regarded  as  constitutional  and  valid.  General 
statutes  authorizing  divorce  for  causes  already  existing  have  like- 
wise been  held  constitutional.  See  Carson  v.  Carson,  40  Miss.  349; 
Magee  v.  Young,  id.  164 ;  Jones  v.  Jones,  2  Overt.  (Tenn.) 
2  ;  Smith  v.  Smith,  3  Serg.  &  R.  248 ;  but  see  Given  v.  Maar,  27 
Me.  212  ;  Clark  v.  Clark,  10  N.  H.  380  ;  Jarvis  v.  Jarvis,  3  Edw. 
Ch.  462  ;  Dickinson  v.  Dickinson,  3  Murph.  (N.  C.)  327.  A 
Tennessee  statute  provided  that  when  "any  person  hath  been  or 
shall  be  injured"  by  the  husband  or  wife's  commission  of  adul- 
tery, etc.,  the  innocent  party  shall  be  entitled  to  a  divorce.  A 
suit  was  brought  under  this  enactment  for  adultery  committed 
before  it  became  a  law,  and  the  defendant  set  up  in  defense  the 
clause  of  the  State  constitution,  that  "no  retrospective  law,  or 
law  impairing  the  obligation  of  contracts,  shall  be  made."  But 
the  objection  was  overruled  by  the  court.  Jones  v.  Jones,  ? 
Overt.  (Tenn.)  2.  So,  a  statutory  provision  that  "in  all  cae^g 
where  parties  have,  prior  to  the  passage  of  this  act,  lived  sepa- 
rate and  apart  for  the  period  of  four  years,  within  this  State,  and 
either  of  them  may  desire  to  be  divorced  from  the  bonds  o( 
matrimony,  and  have  not  lived  separate  and  apart  by  collusion, 
and  with  the  intent  of  procuring  a  divorce,  it  shall  be  lawful  for 
them,  or  either  of  them,  to  file  a  bill  setting  forth  such  desire, 
and,  upon  due  proof  of  such  living  separate  and  apart,  it  shall 
be  competent  for  the  court  to  decree  a  divorce  from  the  bonds  of 
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'matrimony,"  was,  by  the  Mississippi  court,  held  to  be  constitu- 
tional.   Carson  v.  Carson,  40  Miss.  349. 


ARTICLE  II. 

ADULTERY   AS   A   GROUND   OF   DIVORCE. 

Section  1.  In  general.  Adultery,  almost  universally  in  this 
country,  constitutes  a  ground  of  divorce  from  the  bond  of  matri- 
mony, and,  in  most  of  the  States,  divorces  for  this  cause  may  be 
granted  by  the  courts  of  justice.  But  for  a  long  series  of  years, 
until  the  enactment  of  the  statute  20  and  21  Vict.,  c.  85,  all  judi- 
cial divorces  in  England  for  adultery  were  from  bed  and 
board.  Such  being  the  law  of  England  at  the  time  of  the 
settlement  of  this  country,  it  became  the  common  law  of  the 
several  States ;  but  the  remedy  in  England  could  be  pursued 
only  in  the  ecclesiastical  courts.  See  Shelf,  on  Marr.  &  Div.  386. 
And  as  such  courts  do  not  exist  here,  this  ground  of  divorce 
could  be  practically  made  available  only  by  force  of  a  statute 
giving  jurisdiction  to  some  one  of  our  tribunals.  In  practice, 
these  statutes  have  generally  directed  that  the  divorce  should  be 
from  the  bond  of  matrimony,  and  not  merely,  as  formerly  in 
England,  from  bed  and  board.  See  1  Bish.  on  Marr.  &  Div., 
§706. 

In  New  York,  the  jurisdiction  of  the  court  as  to  absolute 
divorces,  for  causes  subsequent  to  the  marriage,  is  confined  to 
the  single  case  of  adultery.  See  2  N.  Y.  Rev.  Stat.  144,  §§  38, 
39.  In  South  Carolina,  no  divorce,  either  legislative  or  judicial, 
has  ever,  for  any  cause,  been  granted.  See  Verginer  v.  Kirk,  2 
Desaus.  640,  note  ;  Hull  v.  Hull,  2  Strobh.  Eq.  174  ;  McCarty  v. 
McCarty,  2  Strobh.  (Law)  6.  But,  in  most  of  the  other  States, 
divorces  are  granted  for  several  causes  subsequent  to  marriage, 
in  addition  to  adultery. 

It  was  not  the  practice  of  the  English  parliament  to  grant  a 
divorce  for  any  other  cause  than  that  of  adultery.  Shelf,  on 
Marr.  &  Div.  373.  And,  as  a  general  rule,  it  was  granted  only 
upon  the  application  and  in  favor  of  the  husband.  To  entitle 
the  wife  to  a  divorce,  it  was  necessary  that  other  circumstances 
should  concur  with  the  simple  act  of  adultery,  on  the  part  of  the 
husband.  See  id.  382  ;  Macq.  H.  L.  Pr.  473  et  seq.  So,  the  rule 
is  substantially  the  same  under  the  recent  English  statute  (20  & 
21  Vict.,  c.  85),  referred  to  above,  which  provides  for  a  dissolu 
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tion  of  the  marriage  at  the  suit  of  the  husband,  "  On  the  ground 
that  his  wife  has,  since  the  celebration  thereof,  been  guilty  of 
adultery,"  and  at  the  suit  of  the  wife,  "On  the  ground  that, 
since  the  celebration  thereof,  her  husband  has  been  guilty  of 
incestuous  bigamy,  or  of  bigamy  with  adultery,  or  of  rape,  or  of 
sodomy,  or  beastiality,  or  of  adultery,  coupled  with  such  cruelty 
as  without  adultery  would  have  entitled  her  to  a  divorce  a  mensa 
etthoro,  or  of  adultery  coupled  with  desertion,  without  reason- 
able excuse,  for  two  years  or  upward."  20  &  21  Vict,  c.  85, 
§27. 

§  2.  What  constitutes  adultery.  Adultery  is  defined  to  be 
"  the  voluntary  sexual  intercourse  of  one  of  the  married  parties 
with  a  person  other  than  the  husband  or  wife."  1  Bish.  on  Marr. 
&  Div.,  §  703.  So  far  as  it  regards  the  remedy  of  divorce,  the 
offense  can,  of  course,  be  committed  only  by  a  married  person  ; 
and  it  is  wholly  immaterial  whether  the  particeps  criminis  is 
married  or  single.  lb. ;  Hull  v.  Hull,  2  Strobh.  (S.  C.)  Eq.  174; 
Commonwealth  v.  Call,  21  Pick.  509  ;  and  see  Mosser  v.  Mosser, 
29  Ala.  313.  But  the  offense  of  adultery,  to  be  the  foundation 
for  divorce,  must  be  voluntary.  Thus,  when  the  party  is  com- 
pelled by  force  or  ravishment ;  or  the  wife  has  carnal  knowledg9 
of  a  man  not  her  husband,  through  error  or  mistake,  she  believ- 
ing him  to  be  her  husband  ;  or  the  wife  marries  another  man 
through  a  belief  that  her  former  husband  is  dead,  and,  during 
the  continuance  of  this  belief,  lives  in  matrimonial  intercourse 
with  him  ;  in  these  cases,  the  offense  justifying  a  divorce  is  not 
committed.  1  Bish.  on  Marr.  &  Div.,  §  710 ;  and  see  Williamson 
v.  Williamson,  1  Johns.  Ch.  488 ;  Valleau  v.  Valleau,  6  Paige, 
207.  And  adultery  committed  by  the  wife  when  insane  is  no 
ground  for  a  divorce  on  the  application  of  the  husband.  Broad- 
street  v.  Broadslreel,  7  Mass .  474 ;  Nichols  v.  Nichols,  31  Vt. 
328 ;  Wray  v.  Wray,  19  Ala.  522  ;  but  see  Matchin  v.  Matchin, 
6  Penn.  St.  332. 

Where  one  of  the  parties  to  a  marriage  goes  into  another  State 
or  country,  for  the  mere  temporary  purpose  of  obtaining  a 
divorce,  and  obtains  it,  the  other  party  having  no  notice  of  the 
proceedings,  and  not  having  appeared  therein,  the  divorce  so 
obtained  is  void  and  of  no  effect.  If,  therefore,  a  party  who 
thus  obtains  a  divorce  enters  into  a  formal  marriage  with  another 
person,  the  marriage  is  void,  and  cohabitation  under  it  is  such 
adultery  as  constitutes  sufficient  ground  for  a  divorce,  at  the 
suit  of  the  other  party  to  the  original  marriage.    McOiffert  v. 
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McGifert,  17  How.  (N.  Y.)  18  ;  S.  C,  31  Barb.  69  ;  Rodman  v. 
Hoffman,  55  Barb.  269 ;  S.  C.  affirmed,  46  N.  Y.  (1  Sick.)  30  ;  S.  C, 
7  Am.  Eep.  299  ;  Leith  v.  Leith,  39  N.  H.  20  ;  Cox  v.  Cox,  19 
Ohio  St.  502  ;  S.  C,  2  Am.  Rep.  415 ;  Shannon  v.  Shannon,  4 
Allen  134 ;  Smith  v.  Smith,  13  Gray,  209. 


ARTICLE  III. 

OF   CRUELTY  AS  A   GROUND   OF   DIVORCE. 

Section  1.  Nature  and  definition.  Cruelty  is  a  ground  of 
divorce  from  bed  and  board  in  England  and  in  some  of  the  States 
of  the  Union ;  while  in  other  States  it  is  a  ground  of  divorce 
from  the  bond  of  matrimony.  It  may  be  denned  generally,  to 
be  any  conduct  in  one  of  the  married  parties,  which  furnishes 
reasonable  apprehension  that  the  continuance  of  the  cohabita- 
tion would  be  attended  with  bodily  harm  to  the  other.  Morris 
v.  Morris,  14  Cal.  76.  Or,  as  defined  by  Bishop,  it  is  "such 
conduct  in  one  of  the  married  parties  as  endangers,  either  ap- 
parently or  in  fact,  the  physical  safety  or  health  of  the  other  to 
a  degree  rendering  it  physically  or  mentally  impracticable  for 
the  endangered  party  to  discharge  properly  the  duties  imposed 
by  the  marriage."  1  Bish.  on  Marr.  &  Div.,  §717.  As  sustain- 
ing these  definitions  see  Paterson  v.  Paterson,  3  H.  L.  Cas.  308  ; 
Tomkins  v.  Tomkins,  1  Sw.  &  Tr.  168;  Eoans  v.  Eoans,  1  Hagg. 
Con.  35  ;  Harris  v.  Harris,  2  Phillim.  Ill ;  Hughes  v.  Hughes, 
44  Ala.  698 ;  Odom  v.  Odom,  36  Ga.  286  ;  Dames  v.  Barnes,  55 
Barb.  130;  S.  C,  37  How.  45;  Bailey  v.  Bailey,  97  Mass.  373  ; 
Thomas  v.  Thomas,  5  C.  E.  Greene  (N.  J.),  97 ;  Mahone  v.  Ma- 
hone,  19  Cal.  626  ;  Close  v.  Close,  25  N.  J.  (Eq.)  526.  The  words 
of  the  statutes  conferring  jurisdiction  in  cases  of  cruelty  in  the 
different  States  vary,  but  in  legal  import  are  substantially  simi- 
lar. Thus  such  phrases  as  "  intolerable  cruelty  "  {Shaw  v.  Shaw, 
17  Conn.  189)  ;  "extreme  cruelty"  (Morris  v.  Morris,  14  Cal. 
76);  "cruel,  inhuman  and  barbarous  treatment"  (Finley  v. 
Finley,  9  Dana  [Ky.],  52) ;  "extreme  and  repeated  cruelty" 
(Harman  v.  Harman,  16  111.  85) ;  " cruelty  of  treatment"  (Bowie 
v.  Bowie,  3  Md.  Ch.  51);  "cruel,  barbarous  and  inhuman 
treatment"  (Moyler  v.  Moyler,  11  Ala.  620);  "when  the  hus- 
band shall  have,  by  cruel  and  barbarous  treatment,  endangered 
his  wife's  life,  or  offered  such  indignities  to  her  person  as  to 
render   her    condition    intolerable,   and    life   burdensome,   and 
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thereby  forced  her  to  withdraw  from  his  house  and  family  " 
{Butler  v.  Butler,  1  Pars.  [Penn.]  Eq.  Cas.  329) ;  are  all  construed 
to  mean  substantially  the  same  thing  as  the  term  ''cruelty"  of 
the  English  ecclesiastical  courts.  See  also  Mason  v.  Mason,  1 
Edw.  Ch.  278  ;  Coles  v.  Coles,  2  Md.  Ch.  341 ;  Embree  v.  Embree, 
53  HI.  394  ;  Thornberry  v.  TJiornberry,  2  J.  J.  Marsh.  (Ky.)  322. 
In  the  statutes  of  a  few  of  the  States,  the  terms  employed  are, 
however,  of  more  comprehensive  import,  authorizing  a  divorce 
for  a  degree  of  ill  treatment  insufficient  in  the  ecclesiastical  law. 
See  Shreck  v.  Shreck,  32  Tex.  578  ;  Bowers  v.  Bowers,  19  Mo. 
351  ;  Turne  v.  Turne,  9  La.  452  ;  Pillar  v.  Pillar,  22  Wis.  658. 

In  the  class  of  cases  under  consideration,  the  object  of  judi- 
cial interference  is  mainly  the  prevention  of  an  apprehended 
harm.  The  suit  for  divorce  is,  in  effect,  a  proceeding  quia  timet. 
The  court  interferes,  not  so  much  to  punish  an  offense  already 
committed,  as  to  prevent  the  commission  of  one.  llliame  v. 
Rhame,  1  McCord's  (S.  C.)  Ch.  197  ;  Wand  v.  Wand,  14  Cal.  512; 
Harratt  v.  Harratt,  7  N.  H.  196  ;  Heartm  v.  Headen,  15  La.  61. 
It  has,  therefore,  been  stated  as  a  general  principle,  that  the 
court  will  not  grant  alimony  to  the  wife  (in  a  suit  for  alimony),  if 
the  husband  offers  in  good  faith  to  receive  her  back,  and  treat 
her  well.  Almond  v.  Almond,  4  Rand.  (Va.)  662  ;  see  Taylor  v. 
Taylor,  4  Desaus.  (S.  C.)  167  ;  Threewits  v.  Threewits,  id.  560. 
So  it  was  held  that  where  a  separate  provision  has  been  decreed 
to  a  wife  on  account  of  cruel  treatment  of  her  husband,  it  will 
be  discontinued  if  the  husband  bona  fide  offers  to  cohabit  with 
her,  and  undertakes  to  treat  her  kindly  for  the  future.  Kenley 
v.  Kenley,  2  How.  (Miss.)  751.  But  on  the  other  hand  it  has 
been  distinctly  held  that  the  court  may  grant  an  absolute  divorce 
on  the  ground  of  cruelty,  whether  the  husband  promises  amend- 
ment or  not.  Kinsey  v.  Kinsey,  1  Yeates  (Penn.),  78 ;  and  see 
Tliompson  v.  Thompson,  id.  78 ;  Hansley  v.  Hansley,  10 
Ired.  (N.  C.)  506  ;   Graecen  v.  Oraecen,  1  Green's  (N.  J.)  Ch.  459. 

§  2.  Harm  must  he  bodily,  not  mental.  The  well-established 
doctrine  in  England,  and  that  which  very  generally  prevails  in 
this  country,  is  that  to  constitute  legal  cruelty  the  actual  or 
threatened  harm  must  be  bodily  harm,  as  distinguished  from 
mental  suffering.  There  must  be  something  which  makes 
cohabitation  unsafe.  Harris  v.  Harris,  2  Phillim.  Ill  ;  C.  v. 
C,  28  Eng.  L.  &  Eq.  603,  605  ;  Williams  v.  Fowler,  McClel.  & 
Y.  269;  Powelson  v.  Powelson,  22  Cal.  358;  Bailey  v.  Bailey, 
97  Mass.  373  ;  Shaw  v.  Sliaw,  17  Conn.  189  ;  Smedley  v.  Smedley, 
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30  Ala.  714.  Great  mental  suffering  may  arise  frcrn  unkind 
treatment  and  from  violent  and  abusive  language,  but  the  court 
will  not  interfere  ;  for  it  is  observed  that,  in  such  a  case,  "  the 
court  has  no  scale  of  sensibilities  by  which  it  can  gauge  the 
quantum  of  injury  done  and  felt."  Lord  Stowell,  in  Evans 
v.  Evans,  1  Hagg.  Con.  35 ;  and  see  Pidge  v.  Pidge,  3  Mete. 
(Mass.)  257,  261  ;  Butler  v.  Butler,  I  Pars.  (Penn.)  Eq.  Cas. 
329;  Mayhugh  v.  Mayhugh,  7  B.Monr.  (Ky.)  424;  Cheat- 
ham v.  Cheatham,  10  Mo.  296.  Still,  assuming  that  there 
must  in  all  cases  be  ill  treatment  and  personal  injury,  or 
a  reasonable  apprehension  of  personal  injury,  after  this  has 
been  shown  the  court  will  then  consider  also  the  language 
and  conduct  of  the  defendant  designed  to  wound  the  feel- 
ings of  the  wife,  or  to  destroy  her  happiness.  Moyler  v. 
Moyler,  11  Ala.  620  ;  Whlspell  v.  Whispell,  4  Barb.  217.  Foul 
and  disgraceful  language  addressed  by  the  husband  to  his  wife 
may  not  alone  be  cruelty  in  its  legal  sense ;  but  the  use  of  it 
would  induce  the  court  more  readily  to  believe  evidence  as  to 
personal  violence,  for  it  would  manifest  a  total  want  of  self-com- 
mand, and  the  absence  of  all  controlling  principle.  Dysarl  v. 
Dysarl,  1  Robertson's  Ecc.  R.  106,  117  ;  and  see  Gale  v.  Gale, 
2  id.  421 ;  Sharp  v.  Sharp,  2  Sneed  (Tenn.),  496 ;  Collins  v.  Col- 
linss  29  Ga.  517.  The  habit  of  the  husband  to  abuse  his  wife, 
and  his  ordinary  temper  are  likewise  important,  as  bearing  on 
the  question  of  his  cruelty.  Westmeath  v.  Westmealh,  2  Hagg. 
Ecc.  Supp.  1  ;  Otway  v.  Otway,  2  Phillim.  95  ;  and  see  Reese  v. 
Reese,  23  Ala.  785 ;  C.  v.  C,  28  Eng.  L.  &  Eq.  603  ;  Coursey  v. 
Coursey,  60  111.  186  ;  Goodrich  v.  Goodrich,  44  Ala.  670 

A  series  of  studied  vexations  and  deliberate  insults  and  pro- 
vocations would,  under  the  statute  of  Texas,  be  sufficient  cause 
for  divorce  without  apprehension  of  personal  violence  or  bodily 
hurt.  Sheffield  v.  Sheffield,  3  Tex.  79  ;  ShrecJc  v.  Shreck,  32  id. 
578.  And  the  same  is  held  to  be  so  under  the  Louisiana  Code. 
Tourne  v.  Tourne,  9  La.  452.  But  it  is  held  by  the  court  in 
Texas  that  the  commission  of  theft  or  other  crime  by  the  hus- 
band is  not  sufficient  ground  for  a  divorce,  since  this  is  a  breach 
of  his  duty  to  society  and  not  an  outrage  inflicted  particularly 
upon  the  wife.  Wright  v.  Wright,  6  Tex.  3;  Sherman,  v. 
Sherman,  18  id.  521 ;  Lucas  v.  Lucas,  2  id.  112. 

§  3.  What  conduct  imports  danger.  The  physical  danger 
apprehended  sufficient  to  justify  a  divorce  may  be  danger  to  life 
or  limb,  or  merely  to  the  health.    Ford  v.  Ford,  104  Mass.  198  ; 
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Tomkins  v.  TomJcins,  1  Swab.  &  Tr.  148.  So  it  is  immaterial  as 
to  the  kind  of  conduct  importing  danger ;  for  whatever  tends  to 
the  bodily  harm  of  the  injured  party,  and  so  renders  cohabita- 
tion unsafe,  is  legal  cruelty.  Holden  v.  Holden,  1  Hagg.  Con. 
453  ;  and  see  ante,  560,  §  1,  and  cases  cited.  Words  of  menace,  if 
accompanied  with  a  probability  of  bodily  violence,  will  be  suffi- 
cient {KlrTzman  v.  KirJcman,  1  Hagg.  Con.  409 ;  Oliver  v.  Oliver, 
id.  361 ;  Beebe  v.  Beebe,  10  Iowa,  133 ;  Whispell  v.  Whispell,  4 
Barb.  217) ;  for  the  court  is  not  to  wait  until  the  mischief  is 
actually  done.  Evans  v.  Evans,  1  Hagg.  Con.  35.  And,  if  the 
menacing  words  raise  a  reasonable  apprehension,  it  matters  not 
whether  they  be  addressed  to  the  wife  or  a  third  person. 
D'Aguilar  v.  D'  Aguilar,  1  Hagg.  Eec.  R.  773  ;  Hollister  v.  Hol- 
lister, 6  Penn.  St.  449,  453.  But  mere  meaningless  threats  of 
violence,  not  intended  really  to  be  executed,  and  not  understood 
by  the  wife  as  endangering  her  personal  safety,  are  alone  insuffi- 
cient to  justify  a  divorce  on  the  ground  of  cruelty.  Shell  v. 
Shell,  2  Sneed  (Tenn.),  716  ;  Hill  v.  Hill,  2  Mass.  150  ;  Turbitt  v. 
Turbitt,  21  111.  438  ;  Breinig  v.  Meitzler,  23  Penn.  St.  156. 

§  4.  Mental  suffering  resulting  in  bodily  ills.  The  opinion  has 
been  entertained  and  strongly  expressed,  that  marital  ill  treat- 
ment or  abuse  which  operates  on  the  mind,  and  thus  produces 
bodily  ills,  is  not  legal  cruelty.  C.  v.  C,  28  Eng.  Law  &  Eq.  603. 
605 ;  and  see  Thornberry  v.  Thornberry,  2  J.  J.  Marsh.  (Ky.) 
322.  But  courts  intervene  to  dissolve  the  marriage  bond  on  the 
ground  of  cruelty,  for  the  conservation  of  the  life  or  health  of 
the  wife,  endangered  by  the  treatment  of  the  husband.  And 
the  view  more  recently  taken  by  the  courts  is,  that  cruelty  is  to 
be  judged  from  its  effects,  and  not  solely  from  the  means  by 
which  those  effects  are  produced.  See  Butler  v.  Butler,  1  Pars. 
(Penn.)  Eq.  Cas.  329,  334.  If  force,  whether  physical  or  moral,  is 
systematically  exerted  by  the  husband  for  the  purpose  of  en- 
forcing compliance  with  his  demands,  in  such  a  manner,  to  such 
a  degree,  and  during  such  length  of  time,  as  to  break  down  the 
health  of  the  wife,  and  render  serious  malady  imminent,  the 
interference  of  the  law  cannot  be  justly  withheld  by  any  court 
which  affects  to  have  charge  of  the  wife's  personal  safety. 
Kelly  v.  Kelly,  L.  R.,  2  P.  &  M.  31  ;  S.  C.  affirmed,  id.  59.  And 
it  would  now  seem  to  be  a  settled  rule  that  even  mere  words, 
if  they  tend  to  wound  the  feelings  to  such  a  degree  as  to  affect 
the  health  of  the  injured  party,  or  create  a  reasonable  apprehen- 
sion that  it  may  be  affected,  constitute  legal  cruelty.  lb.;  Bailey 
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v.  Bailey,  97  Mass.  373,  381 ;  and  see  Gholston  v.  Gholston,  31 
Ga.  625 ;  Bennett  v.  Bennett,  24  Mich.  482 ;  Freeman  v.  Free- 
man, 31  Wis.  235  ;  Cole  v.  Cole,  23  Iowa,  433  ;  Doan  v.  Doan,  3 
Penn.  Law  Jour.  Rep.  7.  Thus,  where  it  appeared  that  the 
defendant  was  in  the  habit  of  using  toward  the  plaintiff,  his 
wife,  vile  and  abusive  language,  falsely  charging  her  with  adul- 
terous intercourse  ;  that  she  was  a  weak,  nervous  woman,  mod- 
est in  her  deportment,  and  amiable  in  her  disposition  ;  and  that 
the  conduct  of  the  defendant  caused  her  much  mental  suffering, 
producing  fits  of  illness,  and  threatening  permanent  injury  to 
her  health,  it  was  held  that  the  plaintiff  was  entitled  to  a  divorce 
on  the  ground  of  extreme  cruelty.  Powelson  v.  Powelson,  22 
Cal.  358. 

§  5.  Motives,  etc.  Conduct  on  the  part  of  the  husband,  suffi- 
ciently importing  bodily  harm,  may  proceed  from  turbulent 
passion,  or  sometimes  from  causes  which  are  not  inconsistent 
with  affection,  and  are  indeed  often  connected  with  it,  as  the  pas- 
sion of  jealousy.  And  if  the  safety  of  the  individual  is  endan- 
gered by  violent  and  disorderly  affections  of  the  mind,  it  is  the 
same  in  its  effects  as  if  it  proceeded  from  mere  malignity  alone, 
and  equally  calls  for  the  intervention  of  the  court.  Kirkman  v. 
Kirkman,  1  Hagg.  Con.  409 ;  Westmeath  v.  Westmeath,  2  Ha^g. 
Ecc.  Supp.  1 ;  see  Shaw  v.  Shaw,  17  Conn.  189.  But  pain  and 
injury  occasioned  by  an  unintentional  act  is  no  ground  for 
divorce,  because  it  does  not  imply  future  risk.  JVeeld  v.  Neeld, 
4  Hagg.  Ecc.  R.  263.  And  cruelty  committed  by  an  insane  person 
will  not  warrant  a  sentence  of  divorce.  Hall  v.  Hall,  3  Swab.  & 
Tr.  347 ;  and  see  Smith  v.  Smith,  47  Miss.  211  ;  Curry  v.  Curry,  1 
Wilson  (Ind.),  236.  So  acts  of  violence  committed  under  the  influ- 
ence of  an  acute  disorder,  such  as  brain  fever,  where  the  disorder 
having  been  subdued,  there  is  no  danger  of  their  recurrence, 
would  not  be  ground  for  a  divorce.  Curtis  v.  Curtis,  1  Swab.  & 
Tr.  192.  It  is  otherwise,  however,  if  the  result  of  such  disease  is  a 
new  condition  of  the  brain,  rendering  the  person  liable  to  ungov- 
ernable fits  of  passion,  which  would  make  further  cohabitation 
dangerous.  lb.  ;  and  see  Martin  v.  Martin,  29  L.  J.,  Mat. 
Cas.  106. 

The  propensity  to  drink  to  intoxication  is  not  of  itself  a 
ground  for  divorce  {Scott  v.  Scott,  29  L.  J.,  Mat.  Cas.  64  ;  Was- 
Team  v.  WasJcam,  31  Miss.  154 ;  Hudson  v.  Hudson,  3  Swab.  & 
Tr.  314) ;  but  if  the  consequences  of  intoxication  produce  bodily 
injury,  or  endanger  the  wife's  personal  safety,  then  the  court 
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will  interfere.  Power  v.  Power,  4  Swab.  &  Tr.  173;  Mason  v, 
Mason,  1  Edw.  Ch.  278  ;  Boggess  v.  Boggess,  4  Dana  (Ky.),  307 ; 
Course?/  v.  Coursey,  60  111.  186. 

§  6.  Kind  of  Tiolenee.  The  kind  of  actual  violence  complained 
of  is  immaterial,  no  distinction  being  made,  in  this  respect,  be- 
tween a  blow,  a  push,  or  any  other  force.  Saunders  v.  Saunders, 
1  Rob.  Ecc.  R.  549,  560  ;  and  see  Turner  v.  Turner,  44  Ala.  437. 
Spitting  on  the  wife  is  a  gross  act  of  cruelty.  J)1 Agullar  v. 
iy  Aguilar,!  Hagg.  Ecc.  R.  776  ;  Saunders  v.  Saunders,  1  Rob. 
Ec.  R.  549  ;  Waddell  v.  Waddell,  2  Swab.  &  Tr.  584.  And  will- 
fully and  knowingly  communicating  the  venereal  disease  to  a 
wife  amounts  to  an  act  of  cruelty  as  a  cause  of  divorce.  Long 
v.  Long,  2  Hawk  (N.  C),  1 89  ;  Boardman  v.  Boardman,  L.  R., 
1  P.  &  M.  233 ;  Brown  v.  Brown,  id.  46 ;  see  Cloccl  v.  Ciocei,  26 
Eng.  L.  &  Eq.  604.  So  the  willful  communication  of  a  cutaneous 
disorder  is  an  act  of  cruelty,  though  perhaps  not  sufficient  of 
itself  to  justify  a  sentence  of  divorce.  C.  v.  C.,  28  id.  603.  It  is 
likewise  cruelty  for  a  husband  to  confine  his  wife,  or  knowingly 
deprive  her  of  necessary  air  {Evans  v.  Evans,  1  Hagg.  Con.  35) ; 
or  to  starve  her  {Smedley  v.  Smedley,  30  Ala.  714;  Butler  v. 
Butler,  1  Pars.  [Penn.]  Eq.  Cas.  329  ;  Gartwriglit  v.  CartwrigJd, 
18  Tex.  643)  ;  or  to  deny  her  medical  assistance  in  sickness, 
which  he  is  able  to  procure.  Evans  v.  Evans,  1  Hagg.  Con.  35. 
But  the  denial  of  necessaries  and  comforts,  even  of  medical 
assistance,  where  there  are  no  pecuniary  resources,  never  can  be 
construed  into  acts  of  cruelty.  Dysart  v.  Dysart,  1  Rob.  Ec. 
106 ;  and  see  Holt  v.  Holt,  117  Mass.  202. 

The  husband's  attempt,  when  infected  with  venereal  disease,  to 
force  his  wife  to  his  bed,  is  of  a  mixed  nature,  partly  cruelty 
and  partly  evidence  of  adultery.  Popkin  v.  Popkin,  1  Hagg.  Ecc. 
765,  note.  And  if  he  attempts  to  debauch  his  own  women  serv- 
ants, it  is  a  strong  act  of  cruelty.  lb.  ;  and  see  CartwrigM  v. 
Cartwright,  18  Tex.  643. 

§  7.  Ill-treatment  of  child  or  relations.  If  the  husband,  for 
the  purpose  of  annoying  his  wife,  conducts  himself  in  a  violent 
and  cruel  manner  toward  a  child  or  other  relative  of  hers,  it  is 
cruelty  to  her,  though  perhaps  not  sufficient  of  itself  to  warrant 
a  dissolution  of  the  marriage.  See  C.  v.  C,  28  Eng.  L.  &  Eq. 
603,  608  ;  Bramwell  v.  BramwelL  3  Hagg.  Ecc.  618 ;  Everton  v. 
Everton,  5  Jones  (N.  C),  202;  May7iew\.  Thayer,  8  Gray,  172; 
Tourne  v.  Tourne,  9  La.  452.  But  it  seems  that  the  wanton  ill- 
treatment  of  a  child  in  the  mother's  presence,  solely  for  the  pur- 
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pose  of  giving  her  pain,  would,  if  carried  to  such  an  extent  as 
to  affect  the  mother's  health,  constitute  legal  cruelty  justifying 
a  sentence  of  divorce.  Birch  v.  Birch,  42  L.  J.,  Mat.  23 ;  S.  C, 
28  L.  T.  (N.  S.)  40 ;  21  W.  R.  463  ;  Man/tin*/  v.  Manning,  6  Jr. 
R.  Eq.  417 ;  Suggate  v.  Suggate,  1  Swab.  &  Tr.  489. 

§8.  Damaging  property.  Where  the  husband  complained 
against  the  wife  for  her  cruelty,  alleging  "that  she  had  damaged 
a  valuable  grand  pianoforte  by  striking  it  repeatedly  upon  the 
keys,"  the  allegation  was  rejected  by  the  court,  and  it  waa 
observed  "  that  such  conduct  might  not  unfairly  be  considered 
as  cruelty  to  her  husband,  being  a  wanton  abuse  of  his  property  ; 
but  that  it  (the  court)  did  not  think  it  quite  sufficient  to  plead  a 
single  act  of  that  kind,  done  in  a  moment  of  passion."  Kirkman 
v.  Kirkman,  1  Hagg.  Con.  409.  So,  it  was  held  by  the  court,  in 
New  Jersey,  that,  smashing  dishes,  using  grossly  improper 
language,  and  threats  to  kick  from  the  lions.-,  where  no  danger 
to  life,  limb  or  health  was  apprehended,  did  not  constitute  the 
cruelty  justifying  a  divorce.  Close  v.  Close,  24  N.  J.  (Eq.)  338  ; 
see  D'Aguilar  v.  Z>' Aguilar,  1  Hagg.  Ecc.  773,  note  ;  White  v. 
White,  1  Swab.  &  Tr.  591. 

§9.  Refusing  marital  connection.  It  is  not  legal  cruelty  for 
the  husband  to  take  and  occupy  a  separate  bed.  D*  Aguilar  v. 
D'  Aguilar,  1  Hagg.  Ecc.  773,  note ;  Eshbaeh  v.  Eshbach,  23  Penn. 
St.  343.  And  it  is  held  in  general  terms,  that  the  denial  of*  the 
marital  right  of  intercourse  by  either  spouse  to  the  other  is  not 
sufficient  ground  to  sustain  an  application  or  action  for  a  divorce. 
Cutler  v.  Cutler,  2  Brewst.  (Penn.)  511  ;  Coicles  v.  Coioles,  112 
Mass.  298;  Steele  v.  Steele,  I  Mac  Arthur,  505  ;  Cousenv.  Cousen, 
4  Swab.  &  Tr.  164;  Magill  v.  Mag  ill,  3  Pittsb.  (Penn.)  25; 
Southwick  v.  Southwick,  97  Mass.  327;  and  see  Reid  v.  Re  id,  21 
N.  J.  (Eq.)  135. 

§  10.  Sodomy.  Unnatural  practices,  known  as  sodomy,  bug- 
gery, etc.,  in  the  criminal  law,  are,  by  the  unwritten  law  of 
England,  ground  of  divorce  from  bed  and  board ;  and  a  mere 
unsuccessful  attempt  at  such  practices  is  sufficient.  See  Mogg 
v.  Mogg,  2  Add.  Ecc.  292 ;  Bromley  v.  Bromley,  id.  158,  note ; 
N.  v.  N.,  3  Swab.  &  Tr.  234.  By  statute  20  and  21  Vict.,  c.  85, 
^  27,  the  wife  is  allowed  a  divorce  a  vinculo  from  her  husband 
in  all  cases  of  his  "  sodomy  or  beastiality." 

Among  the  causes  of  divorce  in  Alabama,  is  "  the  commission 
of  the  crime  against  nature,  whether  with  mankind  or  beast, 
either  before  or  after  marriage."     Rev.  Code  of  1867,  §  2351,  4  a. 
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§  11.  Extent  of  danger.  What  must  be  the  extent  of  injury,  or 
what  will  reasonably  excite  the  apprehension  of  bodily  harm, 
will  depend  upon  the  circumstances  of  each  case ;  for  the  ques- 
tion is  not  whether  this  or  that  fact  alleged  would  render  it  the 
duty  of  the  court  to  pronounce  for  a  separation,  but  whether  all 
the  facts  combined  ought  to  lead  to  that  result.  Saunders  v. 
Saunders,  1  Rob.  Ecc.  R.  549,  556  ;  Barrere  v.  Barrere,  4  Johns. 
Ch.  187.  So,  what  may  aggravate  the  character  of  ill-treatment 
must  be  deduced  from  various  considerations  ;  as,  for  instance, 
the  station  in  life  of  the  parties,  and  the  condition  of  the  person 
suffering  at  the  time  of  the  infliction.  Thus,  a  blow  between 
parties  in  the  lower  conditions  of  life  and  in  the  highest  stations 
of  life,  bears  a  very  different  aspect.  Westmeath  v.  Westmeath, 
2  Hag.  Ec.  Supp.  1,  73  ;  and  see  David  v.  David,  27  Ala.  222. 
And  the  husband's  cruelty  is  aggravated  by  the  woman's  being 
in  pregnancy  {Fleyias  v.  Pigneguy,  9  La.  419)  ;  or  being  of 
advanced  age.  See  D'Aguilar  v.  Aguilar,  1  Hagg.  Ecc.  773  ;  Pil- 
lar  v.  Pillar,  22  Wis.  658.  And  it  is  said,  that  not  only  par- 
ticular stations  and  situations,  and  the  feelings  necessarily  aris- 
ing out  them,  but  even  acquired  feelings,  may  be  entitled  tc 
some  attention.  Westmeath  v.  Westmeath,  2  Hagg.  Ecc.  Supp.  1, 
72  ;  Evans  v.  Evans,  1  Hagg.  Con.  35.  But  in  whatever  circle 
of  life  the  parties  may  move,  the  decencies  of  life  belong 
equally  to  all  classes ;  and  although  want  of  cultivation  may 
excuse  an  unrefined,  or  even  coarse  expression,  it  forms  not  the 
slightest  apology  for  indecent  conduct,  or  obscene  language. 
Parker,  J.,  in  Whispell  v.  Whispell,  4  Barb.  217. 

The  causes  of  complaint  must  be  grave  and  weighty.  Mere 
austerity  of  temper,  petulance  of  manner,  rudeness  of  language, 
a  want  of  civil  attention,  even  occasional  sallies  of  passion,  if 
they  do  not  threaten  bodily  harm,  cannot  amount  to  legal 
cruelty  {Evans  v.  Evans,  1  Hagg.  Con.  35,  57 ;  Schindel  v.  Schin- 
del,  12  Md.  294  ;  Mason  v.  Mason,  1  Edw.  Ch.  278) ;  nor  is  it 
every  slight  touch  of  the  person  of  the  wife  by  the  husband, 
even  in  anger,  which  will  authorize  a  divorce.  Richards  v. 
Richards,  1  Grant  (Penn.),  389 ;  and  see  Graecen  v.  Graecen,  1 
Green's  (N.  J.)  Ch.  459.  But,  on  the  other  hand,  the  law  does 
not  require  that  there  should  be  many  acts  of  cruelty  before 
relief  and  safety  can  be  had  by  a  divorce.  See  Lockwood  v. 
Lockwood,  2  Curt.  Ecc.  281 ;  Mahone  v.  Mahone,  19  Cal.  626. 
And  it  has  been  laid  down  that,  where  one  gross  act  of  cruelty 
is  of  such  a  nature  as  to  raise  a  reasonable  apprehension  of 
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further  acts  of  the  same  kind,  the  court  will  grant  relief.  Ua  i  s 
v.  Reeves,  3  Swab.  &  Tr.  139  ;  and  see  Smallwood  v.  Small- 
wood,  2  id.  397 ;  Holden  v.  Holden,  1  Hagg.  Con.  453 ;  Lauber 
v.  Mast,  15  La.  Ann.  593  ;  Doyle  v.  Doyle,  26  Mo.  545 ;  French  v. 
French,  4  Mass.  587;  but  see  Richards  v.  Richards,  37  Penn. 
St.  225;  Cook  v.  Cook,  3  Stockt.  (N.  J.)  195  ;  Fleytas  v.  Pigne- 
guy,  9  La.  419  ;  Plowden  v.  Plowden,  23  L.  T.  (N.  S.)  266. 
In  Illinois,  where  the  statute  requires  "  that  there  shall  be 
extreme  and  repeated  cruelty,"  one  act  is  held  not  to  answer 
this  requirement;  and  the  uniform  construction  given  to  the 
statute  by  the  court  is  that  the  cruelty  must  consist  in  physical 
violence,  and  not  in  angry  and  abusive  epithets,  or  even  in  pro- 
fane language.  Embree  v.  Embree,  53  111.  394.  But  the  jury 
may  consider  evidence  of  the  drunkenness  of  the  husband  in 
connection  with  that  of  violence  or  threats  by  him  ;  and  "extreme 
and  repeated  cruelty"  for  less  than  two  years  justifies  a  finding 
for  the  complainant.     Coursey  v.  Coursey,  60  111.  186. 

The  repeated  application  of  coarse  epithets  to  a  wife,  accom- 
panied once  by  actual  bodily  harm  and  once  by  threats  to  take 
her  life,  were  held  to  be  sufficient  grounds  for  a  divorce  for 
cruelty.  Freeman  v.  Freeman,  3!  Wis.  235.  So  throwing  a 
bucket  of  water  on  the  wife's  head,  with  the  threat  of  further 
violence  if  she  did  not  leave  the  house,  was  held  to  be  a  suffi- 
cient act  of  cruelty.  Moylerv.  Moyler,  11  Ala.  620.  So  it  has 
been  held  that  frequent  intoxication  of  a  Husband  inducing  the 
habitual  use  of  profane,  threatening  and  abusive  language 
toward  his  wife,  by  which  she  was  held  in  fear  and  terror,  neg- 
lecting to  provide  her  with  t!  .  aries  of  life,  and  finally 
assaulting  and  beating  her  without  provocation,  though  but  once, 
is  such  indignity  offered  to  I  son  as  justifies  her  with- 
drawal from  his  habitation  and  entitles  the  wife  to  a  divorce. 
Doanv.  Doan,  3  Penn.  Law  Jour.  R.  7.  And  where  the  conduct 
of  the  husband  toward  his  wife  was  described  by  the  court  as 
follows  :  "  He  is  in  the  habit  of  using  language  to  her  which  a 
gentleman  will  not  employ  to  his  slave  ;  he  threatens  to  drive 
her  from  his  house  ;  he  slaps  her,  and,  at  the  family  altar,  in 
her  presence,  he  prays  God  to  deliver  him  from  her," — the  wife 
was  granted  a  divorce.  Payne  v.  Payne,  4  Humph.  (Tenn.)  500. 
So  spitting  in  a  wife' s  face,  accompanied  with  pushing  and  drag- 
ging her  about  a  room,  and  the  admission  by  the  husband  that 
he  had  once  slapped  her  face,  is  sufficient  for  a  divorce  by  reason 
of  cruelty.     Saunders  v.  Saunders,  1  Rob.  Ecc.  R.  549  ;  see  also 
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Waddell  v.  Waddell,  2  Swab.  &  Tr.  584.  And  when  a  husband 
assaults  his  wife  in  the  street  in  such  a  manner  as  to  induce  a 
passer-by  to  believe  her  to  be  and  to  treat  her  as  a  prostitute, 
although  he  has  inflicted  no  personal  injury  upon  her,  yet  he  is 
guilty  of  cruelty.  Milner  v.  Milner,  4  Swab.  &  Tr.  240;  and 
see  Pulliam  v.  Pulliam,  1  Freeni.  (Miss.)  348 ;  Beatty  v.  Bealty, 
Wright  (Ohio),  557 ;  Swatman  v.  Swatman,  4  Swab.  &  Tr.  135  ; 
Smith  v.  Smith,  2  Phillim.  207 ;  Briggs  v.  Briggs,  20  Mich.  34. 

But  mere  rudeness  of  language  used  by  a  husband  toward  the 
wife,  or  even  a  slight  blow  in  a  moment  of  irritation,  is  not 
ground  for  a  divorce.  Finley  v.  Finley,  9  Dana  (Ky),  52.  And 
where  a  husband  threatened  to  cut  his  wife's  throat,  but  did  not 
accompany  the  threat  with  any  act  of  Violence,  and  subse- 
quently, after  cohabitation  had  ceased,  broke  into  the  house  in 
which  the  wife  was  living,  and  kicked  through  her  bed  room 
door,  it  was  held  that  these  acts  did  not  amount  to  legal  cruelty. 
Brown  v.  Brown,  14  W.  R.  318;  and  see  Cooper  v.  Cooper,  10 
La.  249. 

The  statute  of  Iowa  requires  two  ingredients  in  cruel  treatment 
to  constitute  ground  for  divorce:  1.  It  must  be  inhuman;  2.  It 
must  endanger  life.  FreerTcing  v.  Freerking,  19  Iowa,  84.  But 
an  attempt  to  injure  the  person  of  the  wife  is  not  essential. 
Whatever  form  the  ill-treatment  assumes,  if  a  continuance  of  it 
involves  the  life  or  health  of  the  wife,  it  is  "inhuman  treat- 
ment," within  the  meaning  of  the  statute.  Cole  v.  Cole,  23  Iowa, 
433  ;  Caruthers  v.  Caruthers,  13  id.  266. 

§12.  Right  of  husband  to  govern,  etc.  The  old  doctrine,  as 
laid  down  in  the  books,  is  that  the  husband  may  give  the  wife 
"  moderate  correction."  See  Bac.  Abr.,  Baron  &  Feme,  B.  But 
this  doctrine  is  not  countenanced  at  the  present  day  in  England, 
or  in  this  country  (see  lb. ;  1  Bish.  Mar.  and  Div.,  §  754 ;  and  a 
man  has  no  right  to  beat  or  strike  his  wife  even  if  she  is  drunk 
or  insolent.  Commonwealth  v.  McAfee,  108  Mass.  458  ;  S.  C,  1 1 
Am.  Rep.  383 ;  Fulgham  v.  State,  46  Ala.  143  ;  Perry  v.  Per/;/ 
2  Paige,  502;  Pearman  *".  Pearman,  1  Swab.  &  Tr.  601.  Any 
violence  to  her  except  in  self-defense  (lb.  ;  People  v.  Winters, 
2  Park.  [IN".  Y.]  10) ;  or  to  prevent  her  unwarrantable  interference 
in  the  exercise  of  his  parental  authority,  is  illegal.  lb. ;  Gorman 
v.  State,  42  Tex.  221.  The  old  English  rule  was,  however, 
affirmed  in  an  early  case  in  Mississippi  (see  Bradley  v.  The  State, 
Walk.  [Miss.]  156) ;  and,  in  a  North  Carolina  case,  the  court  held 
that  "the  law  gives  the  husband  power  to  use  such  a  degree  of 
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force  as  is  necessary  to  make  the  wife  behave  herself  and  know 
her  place."  Joyner  v.  Joyner,  6  Jones'  Eq.  322.  The  doctrine  of 
the  latter  case  was  subsequently  modified  (see  State  v.  Rhodes, 
Phillips,  453  ;  State  v.  Black,  1  Winston,  No.  1,  266),  and  in  a 
recent  case,  in  that  State,  it  was  held  that  a  husband  has  no 
right  to  chastise  his  wife  under  any  circumstances.  State  v. 
Oliver,  70  N.  C.  60. 

So,  the  husband  has  no  general  right  to  imprison  his  wife ;  for, 
by  the  law  of  England,  she  is  entitled  to  all  reasonable  lib- 
erty. In  re  Price,  2  Post.  &  F.  263 ;  Lister's  Case,  8  Mod.  22  ; 
and  see  Lord  Ferrer's  Case,  1  Burr.  634.  But  it  seems  that  if 
the  wife  will  make  an  undue  use  of  her  liberty,  either  by  squan- 
dering away  the  husband's  estate,  or  by  going  into  lewd  com- 
pany, the  husband  may,  in  order  to  preserve  his  honor  and 
estate,  lay  such  a  wife  under  restraint.  Lister's  Case,  8  Mod. 
22;  S.  C,  1  Strange,  477;  Stale  v.  Crayton,  6  Ired.  (N.  C.)  164; 
and  see  Matter  of  Cochrane,  8  Dowl.  P.  C.  630 ;  Richards  v. 
Richards,  1  Grant  (Penn.),  389.  If,  however,  the  parties  have 
separated,  under  articles  of  separation,  the  right  of  the  husband 
to  exercise  personal  restraint  over  the  wife  is  at  an  end.  Vane's 
Case,  13  East,  172,  note  ;  Rex  v.  Mead,  1  Burr.  542;  Queen  v. 
Leggett,  18  Ad.  &  El.  (  N.  S.)  781. 

It  is  the  duty  of  the  wife  to  conform  to  the  habits  and  tastes 
of  her  husband,  yet  if  the  latter  has  whims  and  eccentricities 
which  so  operate  as  to  endanger  the  health  of  the  former,  she  may 
make  them  the  ground  of  a  suit  for  divorce.  See  ante,  564,  §  5  ; 
Kelly  v.  Kelly,  L.  R.,  2  P.  &  M.  31  ;  S.  C.  affirmed,  id.  59  ;  Dysarl  v. 
Dysarl,  1  Rob.  Ecc.  R.  470.  But  it  is  not  alone  sufficient  ground 
for  a  divorce  that  the  husband  refuses  to  permit  his  wife  to 
attend  a  particular  church  of  which  she  is  a  member  {Lawrence 
v.  Lawrence,  3  Paige,  267)  ;  or  that  he  prevents  her  from  visit- 
ing his  relatives  {D'Aguilar  v.  D'  Aguilar,  1  Hagg.  Ecc.  773) ;  or 
forbids  all  intercourse  with  her  own  family.  Neeld  v.  Neeld,  4 
Hagg.  Ecc.  263  ;  and  see  Waring  v.  Waring,  2  Hagg.  Con.  153 ; 
Fulton  v.  Fulton,  36  Miss.  517. 

It  is  the  legal  right  of  the  husband  to  have  his  wife  occupy 
the  same  bed  with  himself,  but  it  is  said  to  be  unquestioned, 
that  a  gross  abuse  of  marital  rights,  resulting  in  injury  or  suf- 
fering to  the  wife,  may  constitute  cruelty  in  the  eye  of  the  law. 
Moores  v.  Moores,  1  C.  E.  Green's  (N.  J.)  Ch.  275  ;  but  see  Shaw 
v.  Sliaw,  17  Conn.  189. 

§  13.  Cruelty  by  wife  to  husband.    The  complaint  of  cruelty 
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generally  proceeds  from  the  wife  as  the  weaker  person,  but  the 
husband  may  be  the  complaining  party,  and  in  England  and 
in  most  of  the  States  of  the  Union,  the  law  authorizes  a 
divorce  on  prayer  of  the  husband  for  the  cruelty  of  the 
wife,  upon  the  same  principles  that  prevail  when  the  wife 
is  the  complaining  party.  See  Prichard  v.  Prichard,  3 
Swab.  &  Tr.  523 ;  Waring  v.  Waring,  2  Phillim.  132 ;  Kirk- 
man  v.  Kirkman,  1  Hagg.  Con.  409 ;  Lynch  v.  Lynch,  33 
Md.  328 ;  Doyle  v.  Boyle,  26  Mo.  545 ;  Beebe  v.  Beebe,  10 
Iowa,  133.  In  a  few  of  the  States  the  right  is  given  by  statute 
to  the  wife  alone.  Such  is  the  provision  contained  in  theBevised 
Statutes  of  New  York  (see  2  R.  S.  147,  §  51),  though  a  prior 
statute  in  that  State  (act  of  April  10,  1824,  §  12)  authorized  a 
divorce  from  bed  and  board,  on  application  of  the  husband,  for 
the  wife's  cruel  treatment.  And  as  this  latter  provision  was  not 
expressly  repealed,  it  is  held  to  still  remain  in  force.  Perry  v. 
Perry,  2  Paige,  501 ;  McNamara  v.  McNamara,  2  Hilt.  (N.  Y.) 
547;  S.  C.,9  Abb.  18. 

Treatment  of  a  husband  by  a  wife  which  renders  his  "condi- 
tion intolerable  and  his  life  burdensome,"  is  a  ground  of  divorce 
a  vinculo,  under  the  Pennsylvania  statute.  Jones  v.  Jones,  66 
Penn.  St.  494.  But  '"intolerable  indignities"  toward  the  hus- 
band, and  "grossly  immoral  conduct,  rendering  impossible  the 
bringing  up  of  the  issue  of  the  marriage  properly,"  are  held 
insufficient.    Miles  v.  Miles,  76  Penn.  St.  357. 

A  slight  degree  of  negligence  about  household  affairs,  together 
with  short  periods  of  absence,  and  profane  and  insulting  lan- 
guage indulged  in  by  a  wife  toward  her  husband,  were  held  not 
to  constitute  the  degree  of  extreme  cruelty  which  the  statute 
contemplates  as  a  ground  of  divorce,  in  a  case  where  it  did  not 
appear  that  the  complainant  was  a  person  of  such  sensitive 
nature  and  refined  feelings  as  would  be  likely  to  be  affected  to 
the  degree  of  extreme  cruelty,  by  such  conduct  or  language. 
Bennett  v.  Bennett,  24  Mich.  482. 

Under  the  laws  of  Maryland,  violent  and  outrageous  conduct 
on  the  part  of  the  wife  toward  the  husband,  rendering  the  pro- 
per discharge  of  the  duties  of  married  life  impossible,  is  suffi- 
cient ground  for  a  divorce  from  bed  and  board.  Lynch  v.  Ly?ich} 
33  Md.  328. 

In  an  English  case,  where  a  husband  petitioned  for  a  judicial 
separation  on  the  ground  of  cruelty,  consisting  of  acts  of  per 
sonal  violence  by  the  wife,  the  court,  although  it  appeared  that 
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the  husband's  safety  was  not  endangered,  granted  a  decree  on 
the  ground  that,  by  refusing  to  act  in  such  a  case,  it  would 
impose  on  the  husband  the  necessity  of  meeting  force  by  force. 
Forth  v.  Forth,  36  L.  J.,  Mat.  Cas.  122 ;  S.  C,  16  L.  T.  (N.  S.) 
574. 

§14.  Ill-conduct  of  complaining  party.  In  general,  where  the 
acts  of  cruelty  complained  of  are  the  natural  and  probable  result 
of  the  complainant's  own  misconduct,  no  foundation  is  laid  for 
a  divorce  {Moulton  v.  Moulton,  2  Barb.  Ch.  309  ;  Wood  v.  Wood, 
2  Paige,  108;  Knight  v.  Knight,  31  Iowa,  451;  Richards  v. 
Richards,  37  Penn.  St.  225) ;  unless  such  acts  of  cruelty  were 
wholly  disproportioned  to  the  provocation.  lb. ;  Best  v.  Best,  1 
Add.  Ecc.  R.  411,  423  ;  Evans  v.  Emns,  1  Hagg.  Con.  35  ;  West- 
meath  v.  Westmeath,  2  Hagg.  Ecc.  Sup.  1,  79;  Eidenmuller  v. 
Eidenmuller,  37  Cal.  364  ;  King  v.  King,  28  Ala.  315.  The 
remedy  of  the  wife  when  ill-treated  on  account  of  her  own  mis- 
conduct not  out  of  proportion  to  the  provocation,  is  a  reform  of 
her  own  manners  ;  and  if,  after  she  reforms,  the  husband  is 
guilty  of  cruelty,  the  court  will  then  interpose.  Waring  v. 
Waring,  2  Phillim.  132  ;  Holden  v.  Holden,  1  Hagg.  Ecc.  R.  453  ; 
Poor  v.  Poor,  8  N.  H.  307 ;  Skinner  v.  Skinner,  5  Wis.  449  ; 
Yon  Glahn  v.  Von  Olahn,  46  111.  134;  and  see,  on  this  branch 
of  the  subject,  Durand  v.  Her  Husband,  4  Mart.  (La.)  174  ; 
David  v.  David,  27  Ala.  222  ;  Taylor  v.  Taylor,  4  Desaus.  (S.  C.) 
167.  In  respect  to  the  question,  as  to  how  much  ill-behavior  on 
the  part  of  the  wife  will  take  away  her  remedy,  it  has  been 
remarked  that  "the  criterion  by  which,  in  human  tribunals,  the 
conduct  of  human  beings  is  to  be  estimated,  should  be  formed, 
not  according  to  the  rule  either  of  ideal  perfection  or  of  occasional 
excellence,  but  according  to  the  standard  which,  being  attain- 
able by  the  various  classes  to  which  it  is  to  be  applied,  is  suffi- 
ciently high  to  insure  the  preservation  and  promotion  of  the 
morals  and  good  order  of  society."  Mayhugh  v.  Mayhugh,  7 
B.  Monr.  (Ky.)  424. 

Acts  of  violence  to  the  person  of  the  wife  sufficient  to  authorize 
a  divorce  on  the  ground  of  extreme  cruelty,  were  held  not  to 
be  excused  by  the  fact  that  the  wife  had  an  irascible  temper, 
and  conducted  herself  improperly  toward  the  husband.  Eiden 
mutter  v.  Eidenmuller,  37  Cal.  364.  But  violence  committed 
during  a  quarrel,  in  which  the  husband  suffers  as  much  as  the 
wife,  is  not  such  cruelty  as  will  sustain  an  action  for  divorce 
against  him.     Soper  v.  Soper,  29  Mich.  305. 
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ARTICLE  IY. 

OF  DESERTION"  AS  A   GROUND   OF   DIVORCE. 

Section  1.  In  general.  The  only  remedy  provided  by  the  law 
of  England,  independent  of  statute,  for  the  desertion  of  one  of 
the  married  parties  by  the  other,  is  the  suit  for  the  restitution  of 
conjugal  rights  ;  a  proceeding  in  which  the  court  will  compel 
the  parties  to  come  together  again,  if  either  be  weak  enough  to 
desire  it,  contrary  to  the  inclination  of  the  other.  3  Bl.  Com.  94 ; 
and  see,  as  to  this  remedy,  Or  me  v.  Or  me,  2  Add.  Ecc.  R.  382 ; 
Barlee  v.  Barlee,  1  id.  301.  By  the  statute  of  20  &  21  Vict.,  c.  85, 
§  16,  provision  is  made  for  the  judicial  separation  of  parties,  not 
only  on  the  grounds  of  cruelty  and  adultery,  but  also  on  the 
ground  of  "desertion  without  cause  for  two  years  and  upward.'' 
This  statute  does  not,  however,  abolish  the  suit  for  the  restitution 
of  conjugal  rights,  and  it  is  still  maintainable  in  the  new  court 
for  "Divorce  and  Matrimonial  Causes."  Scott  v.  Scott,  4  Swab. 
&  Tr.  113 ;  Cr others  v.  Cr others,  L.  R.,  1  P.  &  M.  568;  Miller  v. 
Miller,  L.  R.,  2  id.  13;  and  see  Manning  v.  Manning,  7  Ir.  R. 
Eq.  520. 

The  suit  for  the  restitution  of  conjugal  rights  has  never  beeu 
adopted  in  this  country  (see  Cowrdill  v.  Cocerdill,  3  Han. 
[Del.]  13  ;  Cruger  v.  Douglass,  4  Edw.  Ch.  433,  506;  Rhame  v, 
Rhame,  1  McCord's  [S.  C]  Ch.  197);  and  the  remedy  for  desertion, 
where  such  remedy  exists,  is  a  suit  for  divorce  provided  by  stat- 
ute. The  offense  of  desertion,  as  constituting  a  ground  of 
divorce,  is  variously  described  in  the  statutes  of  the  different 
States;  but  the  descriptive  phrases  are  construed  to  be  substan- 
tially of  the  same  legal  import,  the  difference  being  mainly  in 
the  length  of  the  periods  of  absence  prescribed.  Thus  a  statute 
of  Connecticut  provided  a  divorce  from  the  bond  of  matrimony 
for  "willful  desertion  for  three  years,  with  total  neglect  of  duty 
by  the  other  party"  (Rev.  Stat,  of  1849,  ch.  2,  §  10) ;  a  statute  of 
New  Hampshire,  "  when  either  party,  without  sufficient  cause, 
and  without  consent  of  the  other,  shall  have  abandoned  such 
other,  and  refused  for  three  years  to  cohabit  with  such  other5' 
{Payson  v.  Payson,  34  N.  H.  518);  a  statute  of  Pennsylvania, 
when  either  party  is  chargeable  with  "willful  and  malicious 
desertion,  and  absence  from  the  habitation  of  the  other,  without 
a  reasonable  cause,  for  and  during  the  space  of  two  years" 
{Butler  v.  Butler,  1  Pars.  [Penn.]  Eq.  Cas,  329);  a  statute  of  Ohio, 
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''where  either  of  the  parties  shall  have  been  willfully  absent 
from  the  other  for  three  years"  (Swan's  Stat,  of  1840,  ch.  40,  §  1); 
a  statute  of  Missouri,  "when  either  party  has  absented  herself 
or  himself,  without  a  reasonable  cause,  for  the  space  of  two 
years"  {Freeland  v.  Freeland,  19  Mo.  354);  and  a  statute  of 
New  Jersey,  "for  willful,  continued  and  obstinate  desertion  for 
the  space  of  three  years."  Cook  v.  Cook,  2  Beas.  (N.  J.)  203 ; 
Rogers  v.  Rogers,  18  N.  J.  (Law)  445.  The  statute  of  Missis- 
sippi is  worded  in  like  terms.  See  Fulton  v.  Fulton,  36  Miss. 
517 ;  Gaillard  v.  Gaillard,  23  id.  152.  See  as  to  the  Maryland 
statute  {Levering  v.  Levering,  16  Md.  213);  the  statute  of 
Georgia  ( Word  v.  Word,  29  Ga.  281) ;  of  California  {Beukert  v. 
Beukert,  32  Cal.  467) ;  of  Kentucky  {Becket  v.  Becket  17  B. 
Monr.  [Ky.]  370) ;  and  of  Massachusetts.  Fera  v.  Fera,  98  Mass. 
155;  Southioick  v.  Southioick,  97  id.  327;  Wales  v.  Wales,  119 
id.  89.  The  statutes  are  constantly  undergoing  change,  and  the 
existing  statute  of  the  particular  State  should  be  consulted. 

§  2.  Ceasing  to  cohabit.  Desertion,  in  the  law  of  divorce,  as 
defined  by  Bishop,  "is  the  voluntary  separation  of  one  of  the 
married  parties  from  the  other,  or  the  voluntary  refusal  to  renew 
a  suspended  cohabitation,  without  justilication  either  in  the  con- 
sent or  the  wrongful  conduct  of  the  other."  1  Bish.  Mar.  &  Div., 
§  776.  The  offense  is  composed,  first,  of  the  actual  breaking  off 
of  the  matrimonial  cohabitation,  aud,  secondly,  an  intent  to 
desert  in  the  mind  of  the  offender.  Both  of  these  ingredients 
must  combine  to  make  a  desertion  complete.  Bailey  v.  Bailey, 
21  Gratt.  (Va.)  43  ;  Morrison  v.  Morrison,  20  Cal.  431.  But  it  is 
immaterial  as  it  respects  the  distance  to  which  the  parties  remove 
apart,  whether  it  be  great  or  small.  The  refusal  of  the  husband 
or  wife  to  dwell  with  the  other  party  to  the  marriage,  as  husband 
or  wife,  is  desertion  ;  and  it  has,  therefore,  been  held,  that  there 
may  be  desertion,  although  the  parties  continue  to  occupy  the 
same  house.  Fishli  v.  Fishli,  2  Litt.  (Ky.)  337 ;  and  see  Moss  v. 
Moss,  2  Lred.  (N.  C.)  55  ;  Hermance  v.  James,  32  How.  (N.  Y.) 
142  ;  S.  C,  47  Barb.  120,  126.  In  a  case  in  Massachusetts,  it  was 
however  held,  that  the  word  "desertion"  in  the  statute  of  that 
State  does  not  signify  merely  a  refusal  of  matrimonial  inter- 
course, which  would  be  a  breach  or  violation  of  a  single  or  con- 
jugal or  marital  duty  or  obligation  only,  but  it  imports  a 
cessation  of  cohabitation,  a  refusal  to  live  together,  which 
involves  an  abnegation  of  all  the  duties  and  obligations  result- 
ing from  the  marriage  contract.     Southwick  v.  Southwick,   97 
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Mass.  327 ;  see  Magrath  v.  Magrath,  103  Mass.  577 ;  S.  C,  4 
Am.  Rep.  579;  Yeatman  v.  Yeatman,  L  R.,  1  P.  &  M.  489; 
Macdonald  v.  Macdonald,  4  Swab.  &  Tr.  242  ;  Reid  v.  Reid,  21 
N.  J.  Eq.  331. 

It  being  cause  for  divorce  in  New  Hampshire,  if  the  husband 
or  wife  "  shall  have  joined  any  religious  sect  or  society  which 
professes  to  believe  the  relation  of  husband  and  wife  to  be  un- 
lawful, and  refused  to  cohabit  with  each  other  for  the  space  of 
three  years,"  it  was  held  that  it  is  none  the  less  a  cause  for 
divorce  if  both  have  joined  such  society,  and  afterward  the  hus- 
band has  ceased  to  be  a  member  while  the  wife  has  refused  so 
to  do.  Fitts  v.  Fitts,  46  N.  H.  184 ;  and  see  Dyer  v.  Dyer,  5 
id.  271. 

§  3.  Intention  to  desert.  We  have  seen  from  the  definition  of 
desertion  in  the  preceding  section,  that  there  must  be  the  intent 
to  desert,  and  this  intent  is  manifested  when,  without  cause  or 
consent,  either  party  withdraws  from  matrimonial  cohabitation 
with  the  other.  Ingersoll  v.  Ingersoll,  49  Penn.  St.  249 ;  Orr  v. 
Orr,  8  Bush  (Ky.),  156.  If  a  husband  or  wife  leaves  the  other 
with  his  or  her  full  and  voluntary  assent,  it  is  no  desertion.  lb. ; 
Lea  v.  Lea,  8  Allen,  418 ;  Crow  v.  Crow,  23  Ala.  583  ;  'Fulton  v. 
Fulton,  36  Miss.  517;  Buckmaster  v.  Buckmaster,  L.  R.,  1  P.  & 
M.  713 ;  Lynch  v.  Lynch,  33  Md.  328 ;  Marsh  v.  Marsh,  14  N. 
J.  (Eq.)  315.  Nor  is  the  mere  absence  of  the  husband  on  busi- 
ness a  desertion  {Williams  v.  Williams,  3  Swab.  &  Tr.  517); 
and  desertion  cannot  be  inferred  against  either  party  from  the 
mere  unaided  fact  that  the  husband  and  wife  live  apart.  Van 
Voorhees  v.  Van  Voorhees,  Wright  (Ohio),  636 ;  McCoy  v.  McCoy, 
3  Ind.  555  ;  Jones  v.  Jones,  13  Ala.  145  ;  Gaines  v.  Gaines,  9  B. 
Monr.  (Ky.)  297  ;  Rogers  v.  Rogers,  18  N.J.  (Law)  445  ;  see 
Ahrenfeldt  v.  Ahrenfeldt,  1  Hoff.  Ch.  47.  The  separation  and 
desertion  are  not  necessarily  identical  in  the  time  of  their  com- 
mencement (see  lb.) ;  and  where  the  husband  left  his  wife  intend- 
ing to  return,  but  afterward  resolved  to  continue  away,  the 
desertion  was  held  to  begin  at  the  time  such  resolution  was 
formed.  Reed  v.  Reed,  Wright  (Ohio),  224  ;  see  also  Conger  v. 
Conger,  2  Beas.  (N.  J.)  286;  Holston  v.  Ilolston,  23  Ala.  777; 
Pinkhard  v.  Pinkhard,  14  Tex.  356 ;  Gatehouse  v.  Gatehouse, 
L.  R.,  1  P.  &  M.  331.  But  legal  desertion  ends  with  the  intent 
to  desert ;  and  where  a  husband  deserts  his  wife,  and  afterward 
returns  and  makes  an  effort  to  live  with  her,  which  from  any 
cause  fails,  he  cannot  be  regarded  as  willfully  absent  from  her, 
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and  guilty  of  desertion.  Friend  v.  Friend,  Wright  (Ohio),  639. 
If  the  wife  is  prevented  from  uniting  with  her  husband  by  the 
coercion  of  her  parents,  the  court,  on  proper  application,  will 
restrain  them  from  interfering,  and  will  take  measures  to  bring 
the  husband  and  wife  together.  lb.  ;  and  see  People  v.  Mercein, 
8  Paige,  47 ;  Ex  parte  Sandilands,  12  Eng.  Law  &  Eq.  463  ;  In 
re  Price,  2  Fost.  &  F.  263.  And  if  the  wife  voluntarily  rejects 
the  husband' s  proposal  to  renew  cohabitation  with  her,  the  full 
statutory  period  not  having  elapsed,  this  is  a  desertion  on  the 
part  of  the  wife,  from  the  time  of  her  refusal.  Walker  v.  Laigh- 
ton,  11  Fost.  (N.  H.)  111.  So  a  consent  by  parties  to  separate 
may  be  revoked  {Crow  v.  Grow,  23  Ala.  583) ;  and  where,  after  a 
separation  by  consent,  one  of  the  parties  in  good  faith  seeks  a 
reconciliation,  but  the  other  refuses  to  return  {Miller  v.  Miller, 
Saxton  [N.  J.],  386  ;  Cunningham  v.  Irwin,  7  Serg.  &  R.  247) ; 
or  if  the  separation  is  for  cause,  and  the  cause  is  removed,  but 
one  of  the  parties  declines  to  renew  the  cohabitation  {Hills  v. 
Hills,  6  Law  Rep.  174) ;  or  if  the  wife  having  separated  from 
her  husband  without  cause  returns,  and  he  will  not  receive  her 
{Fellows  y.  Fellows,  31  Me.  342) ;  it  is  a  desertion  by  the  party 
refusing,  from  the  date  of  the  refusal.  lb.  ;  see  also  McCutchen 
v.  MeGahay,  11  Johns.  281  ;  Clement  v.  Mattison,  3  Rich.  (S. 
C.)  93 ;  Hanberry  v.  Hanberry,  29  Ala.  719  ;  Grove's  Appeal,  37 
Penn.  St.  443. 

When  a  husband  either  actually  drives  his  wife  from  himself 
and  his  house  {Morris  v.  Morris,  20  Ala.  168 ;  Kinsey  v.  Kinsey, 
37  id.  393  ;  Harding  v.  Harding,  22  Md.  337  ;  Shrock  v.  Shrock, 

4  Bush  [Ky.],  682);  or,  by  cruel  and  abusive  treatment,  compels 
her  to  leave  it  for  safety  or  comfort  {Levering  v.  Levering,  16 
Md.  213  ;    Washburn  v.  Washburn,  9  Cal.  475 ;    Wood  v.  Wood, 

5  Ired.  (N.  C.)  674  ;  Camp  v.  Camp,  18  Tex.  528),  it  is  a  deser- 
tion by  him.  But  when  the  wife  leaves  her  husband  and  his 
home,  and  goes  and  continues  to  reside  elsewhere,  this  is,  prima 
facie,  an  abandonment  on  her  part ;  and  the  burden  of  proof  is 
upon  her  to  show  that  her  going  away  was  not  voluntary,  but 
that  she  was  compelled  to  go  by  the  treatment  or  command  of 
her  husband.  StarJcey  v.  Starkey,  21  N.  J.  Eq.  135  ;  Carter  v. 
Carter,  62  111.  139  ;  see  Palmer  v.  Palmer,  7  C.  E.  Green  (N. 
J.),  88  ;  Marker  v.  Marker,  3  Stockt.  (N.  J.)  256. 

The  general  doctrine  is  laid  down  that  the  husband  has  the 
right,  without  the  consent  of  the  wife,  to  establish  his  domicile  in 
any  part  of  the  world,   and  it  is  the  legal  duty  of  the  wife  to 
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follow  his  fortunes,  wheresoever  he  may  go.  Hair  v.  Hair,  10 
Rich.  (S.  C.)  Eq.  163  ;  Walker  v.  Laighton,  11  Fost.  (N.  EL)  111 ; 
Messenger  v.  Messenger,  56  Mo.  329,  If,  therefore,  a  wife  will- 
fully and  maliciously  declines  to  accompany  her  husband  to  a 
new  home  without  any  just  or  reasonable  cause,  it  is  an  act  of 
desertion  on  her  part.  Cutler  v.  Cutler,  2  Brewst.  (Penn.)  511. 
But  where,  upon  an  ex  parte  hearing  of  an  application  for  a 
divorce  on  account  of  willful  desertion,  it  only  appeared  that  the 
wife  had  refused  to  move  with  her  husband  "  to  live  near  his 
relatives,"  and  had  persisted  in  refusing  to  join  him  after  his 
removal,  it  was  held  that,  in  the  absence  of  evidence  showing 
the  contrary,  this  excuse  must  be  presumed  to  have  been 
made  bona  fide,  and  that  the  application  must  be  dismissed. 
Powell  v.  Powell,  29  Vt.  148 ;  and  see  Bishop  v.  Bishop,  30 
Penn.  St.  412  ;  Gleason  v.  Oleason,  4  Wis.  64.  A  bond  given 
by  a  husband  to  the  guardians  of  the  poor  conditioned  for  the 
support  and  maintenance  of  his  wife,  who  had  left  his  house,  is 
held  a  bar  to  his  successful  prosecution  of  a  proceeding  for  a 
divorce  for  willful  and  malicious  desertion,  under  the  Pennsyl- 
vania statute.      Van  Leer  v.  Van  Leer,  13  Penn.  St.  211. 

The  intent  to  abandon  and  desert,  when  once  established,  will 
be  presumed  to  continue  until  the  contrary  is  shown.    Bailey  v 
Bailey,  21  Gratt.  (Va.)  43. 

§  4.  Justifying  desertion.  It  is  not  entirely  clear  from  the 
adjudged  cases  what  would  be  deemed  an  adequate  excuse 
for  a  desertion.  In  Pennsylvania  it  is  an  established  rule  that  the 
"reasonable  cause"  which  will  justify  husband  or  wife  in 
abandoning  each  other,  within  the  meaning  of  the  act  defining 
desertion,  is  that  and  only  that  which  would  entitle  the  party  so 
separating  himself  or  herself  to  a  divorce.  Butler  v.  Butler,  1  Pars 
Eq.  Cas.  329 ;  Groves'  Appeal,  37  Penn.  St.  443  ;  Cattison  v.  Catti 
son,  22  id.  275.  And  a  like  rule  has  been  laid  down  by  the  court  in 
other  States.  See  Carter  v.  Carter,  62  111.  439  ;  Pierce  v.  Pierce, 
33  Iowa,  238  ;  Logan  v.  Logan,  2  B.  Monr.  (Ky.)  142.  But  some- 
thing less  than  the  requirement  of  the  above  rule  has  been 
regarded  sufficient  to  justify  a  desertion  in  some  of  the  cases. 
See  Yeatman  v.  Yeatman,  L.  R ,  1  P.  &  M.  489.  Thus  it  has 
been  held  that,  where  irritating  and  vexatious  conduct  on  the 
part  of  the  husband  toward  the  wife  is  the  cause  of  her 
absence  from  his  domicile,  he  cannot  found  a  claim  for 
divorce  on  the  ground  of  desertion  upon  it.  Cornish  v.  Cor- 
Vol.  II.— 73 
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wish,  23  N.  J.  Eq.  209.  And  in  an  Alabama  _ase,  it  was 
held  that  a  wife  does  not  "voluntarily  leave  her  husband," 
within  the  meaning  of  the  statute,  when  she  goes  away  because 
of  an  unfounded  charge  of  infidelity  made  by  her  husband  and 
never  retracted.  Hardin  v.  Hardin,  17  Ala.  250  ;  and  see  Laing 
Laing,  6  C.  E.  Green  (N.  J.),  248 ;  Oillinwaters  v.  Oillinwaters, 
28  Mo.  60 ;  Naulet  v.  Dubois,  6  La.  Ann.  403. 

The  wife's  fear  of  having  too  many  children  will  not  justify 
her  in  leaving  her  husband,  so  as  to  prevent  him  from  obtaining 
a  divorce  for  the  desertion.  Leavitt  v.  Leavitt,  Wright  (Ohio),  719. 
So  if  a  husband  be  accused  of  a  crime,  or  be  guilty  of  it,  this  is 
no  good  cause  for  his  wife  to  refuse  to  live  with  him,  and  she  is 
not  thereby  justified  in  leaving  him,  since  she  took  him  "  for 
better,  or  for  worse."     Foy  v.  Foy,  13  Ired.  (N.  C.)  90. 

A  desertion  b}7  the  husband  was  held  sufficient,  although  dur- 
ing the  greater  part  of  the  statutory  period  he  had  been  confined, 
under  successive  sentences,  in  the  house  of  correction  for  his 
crime.  That  it  was  "willful"  was  shown  by  the  proof  that  it 
commenced  before  the  defendant  was  imprisoned,  and  that  dur- 
ing the  intervals  between  his  several  commitments  to  the  house 
of  correction,  he  neither  returned  to  the  society  of  his  wife,  nor 
contributed  any  thing  to  her  maintenance  or  support.  Hews  v. 
Hews,  7  Gray,  279.  In  an  English  case,  the  husband  had  been 
several  times  convicted  of  larceny,  and  sentenced  to  terms  of 
imprisonment.  The  first  separation  occurred  when  he  withdrew 
from  home,  with  his  wife's  consent,  for  the  purpose  of  conceal- 
ment. On  his  release  the  wife  refused  to  return  to  cohabitation, 
and  ultimately  sued  for  a  divorce.  The  court  held  that  there 
was  no  desertion ;  the  original  separation  having  been  with  the 
wife's  consent,  and  the  subsequent  separation  being  involuntary 
on  the  husband's  part,  and  caused  by  the  refusal  of  the  wife, 
which  was  not  founded  on  any  matrimonial  misconduct.  Town- 
send  v.  Townsend,  L.  R.,  3  P.  &  M.  129 ;  S.  C,  8  Eng.  R.  611. 
And  where  a  wife  was  held  for  a  year  for  trial,  charged  by  her 
husband  with  an  attempt  to  take  his  life  by  poisoning,  the  court 
adjudged  that  her  absence  was  not,  in  law,  a  desertion.  Porritt 
v.  Porritt,  18  Mich.  420.  The  statute  of  Iowa  allows  the  wife  a 
divorce,  when  the  husband  "  willfully  deserts  his  wife,  and 
absents  himself  without  a  reasonable  cause  for  the  space  of  two 
years,"  and  where  a  husband  deserted  his  wife  while  sane,  it  was 
held,  in  an  action  by  her  for  a  divorce  under  this  provision  of 
the  statute,  that  he  could  not  excuse  his  subsequent  absence  for 
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two  years  by  showing  that  he  became  insane  tvithin  that  time, 
Douglass  v.  Douglass,  31  Iowa,  421. 

There  is  no  more  important  right  of  the  wife  than  that  which 
secures  to  her  in  the  marriage  relation  the  companionship  of  her 
husband,  and  the  protection  of  his  home.  His  willful  denial  of 
this  right,  with  the  intentional  and  permanent  abandonment  of  all 
matrimonial  intercourse,  against  her  consent,  is  desertion.  And 
in  a  suit  by  the  wife  for  divorce  on  the  ground  of  such  desertion, 
it  is  no  defense  that  the  husband  has,  from  time  to  time,  con- 
tributed to  her  support  and  the  support  of  her  children.  Ma- 
grafh  v.  Magrath,  103  Mass.  577;  Yeatman  v.Yeatman,  L.  R., 
1  P.  &  M.  489 ;  Macdonald  v.  Macdonald,  4  Swab.  &  Tr.  242. 

In  the  English  law,  it  is  not  deemed  malicious  desertion  for  the 
husband  to  withdraw  from  cohabitation  with  his  wife,  pending 
his  suit  for  a  decree  of  nullity  of  the  marriage,  notwithstanding 
the  judgment  in  the  suit  should  be  against  him.  During  the 
pendency  of  such  a  suit,  cohabitation  is  not  only  not  incumbent 
by  law,  on  the  parties,  or  on  either  of  them,  but  it  would  even 
be  legally  censurable,  at  least  in  the  husband.  Sullivan  v.  Sul- 
livan, 2  Add.  Ecc.  R.  299  ;  Clowes  v.  Clowes,  9  Jur.  356.  The 
same  principle  is  applicable  to  divorce  suits  (Edwards  v.  Green, 
9  La.  Ann.  317;  Sykes  v.  Halstead,  1  Sandf.  [N.  Y.]  483) ;  and 
the  voluntary  withdrawal  from  cohabitation  by  a  husband  or 
wife,  while  proceedings,  at  the  instance  of  either,  are  pending 
against  the  other  for  a  divorce  on  a  charge  of  adultery,  does  not 
constitute  a  willful  desertion  in  contemplation  of  law.  Marsh 
v.  Marsh,  14  N.  J.  Eq.  315  ;  Simons  v.  Simons,  13  Tex.  468 ; 
Doyle  v.  Doyle,  26  Mo.  545. 

The  question  arose  in  an  English  case,  whether  a  woman  who 
voluntarily  enters  into  an  agreement  that  her  husband  shall  live 
apart  from  her,  can  be  said  to  have  been  deserted  without  just 
cause,  and  it  was  held  that  she  cannot,  Crahb  v.  Crabb,  L.  R., 
1  P.  &  M.  601 ;  Parkinson  v.  Parkinson,  2  id.  25.  And  a  hus- 
band, having  refused  to  cohabit  with  his  wife,  or  to  provide  a 
nome  for  her,  offered  her  £100,  on  condition  that  she  would  not 
molest  him  in  future  by  insisting  on  her  conjugal  rights,  she 
agreed  to  the  condition  and  received  the  money,  and  they  never 
afterward  cohabited,  it  was  held  that  these  facts  did  not  consti- 
tute desertion  on  the  part  of  the  husband.  Buckmaster  v.  Buck- 
master,  L.  R.,  1  P.  &  M.  713 ;  and  see  Anquez  v.  Anquez,  id.  176  ; 
Nott  v.  Nott,  id.  251.  But  if  parties  living  together  enter  into 
articles  of  separation  which  are  not  acted  upon,  and  one  of  the 
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parties  afterward  deserts  the  other,  this  is  no  bar  to  a  divorce  for 
the  desertion.  Cock  v.  Cock,  3  Swab.  &  Tr.  514.  Nor  is  a  deed 
of  separation  a  bar  to  a  suit  for  the  restitution  of  conjugal  rights 
{Spering  v.  Spering,  id.  211 ;  Mortimer  v.  Mortimer,  2  Hagg. 
Con.  310 ;  Connelly  v.  Connelly,  2  Eng.  L.  &  Eq.  570  ;  Smith  v. 
Smith,  2  Hagg.  Ecc.  Sup.  44,  note) ;  even  though  it  contains  a 
covenant  not  to  bring  the  suit.  lb. ;  Brown  v.  Brown,  L.  R.,  7 
Eq.  185.  Nor  is  it  a  bar  to  a  suit  for  divorce.  Rogers  v.  Rogers, 
4  Paige,  516  ;  Stokes  v.  Stokes,  1  Mo.  324.  And  if,  after  the  exe- 
cution of  articles  of  separation,  one  of  the  parties  makes  appli- 
cation to  the  other  in  good  faith  for  a  renewal  of  the  cohabitation, 
which  is  refused,  such  refusal  amounts  to  a  desertion,  sustaining 
the  suit  for  divorce.    Miller  v.  Miller,  Saxton  (N.  J.),  386. 

§  5.  Length  of  time  of  desertion.  Where  suit  is  brought  for 
a  divorce,  upon  the  ground  of  desertion,  an  offer  made  by  the 
defendant  to  return  and  live  with  the  plaintiff  is  not  sufficient  to 
contradict  the  charge  of  desertion,  unless  it  was  made  in  good 
faith  for  the  purpose  expressed,  and  not  as  a  device  to  defeat  the 
plaintiff's  suit  {Friend  v.  Friend,  Wright  [Ohio],  639  ;  Gaillard 
v.  Gaillard,  23  Miss.  152  ;  Messenger  v.  Messenger,  56  Mo.  329  ; 
Walker  v.  Laighton,  11  Fost.  [N.  H.]  Ill);  and  such  offer  must 
have  been  made  during  the  statutory  period.  lb.  If  the  deser- 
tion has  been  continuous  throughout  the  number  of  years 
required  by  the  statute,  and  the  offer  to  renew  cohabitation  is 
then  made,  the  deserted  party  may  refuse  the  offer ;  and  such 
refusal  will  not  bar  the  already  existing  right.  Hesler  v.  Hesler, 
Wright  (Ohio),  210;  Benkert  v.  Benkert,  32  Cal.  467  ;  Basing  v. 
Basing,  3  Swab.  &  Tr.  516 ;  Fishli  v.  Fislili,  2  Litt.  (Ky.)  337 ; 
and  see  Hanoerry  v.  Hanberry,  29  Ala.  719. 

A  husband's  petition  for  divorce  on  the  ground  of  desertion 
was  refused  by  the  court  in  Rhode  Island,  where  it  appeared 
that  the  wife  would  have  returned  had  the  husband  invited  her 
to  do  so.  Thorpe  v.  Thorpe,  9  R.  I.  57 ;  and  see  Bowlby  v. 
Bowlby,  25  N.  J.  Eq.  406. 

Whether  an  offer  by  a  husband  to  receive  and  provide  a  home 
for  his  wife,  whom  he  has  abandoned,  is  made  in  sincerity  and 
with  a  bona  fide  intention  to  perform  his  matrimonial  duty,  is 
held  to  be  a  question  for  the  court  to  determine.  McClurg^s 
Appeal,  66  Penn.  St.  366. 
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ARTICLE  V. 

OTHER  SPECIFIC   CAUSES  OF  DIVOECE. 

Section  1.  In  general.  In  addition  to  the  three  causes  of 
divorce  already  considered,  namely,  adultery,  cruelty  and  deser- 
tion, there  are  others  that  remain  to  be  noticed,  which  are  by 
statute  made  ground  for  a  divorce  in  several  of  the  States 
of  the  Union.  But  it  will  be  found  that  the  latter  have  not 
operated  practically  to  dissolve  the  marriage  bond  to  any  great 
extent. 

§  2.  Habitual  drunkenness,  and  gross  neglect  of  duty.  Drunk- 
enness is  a  ground  of  divorce  in  several  of  the  States,  and,  as,  in 
the  case  of  desertion,  it  is  generally  required  that  the  offense 
shall  have  continued  for  a  certain  number  of  years.  Thus,  in 
Missouri,  one  ground  of  divorce  is  "habitual  drunkenness  for 
the  space  of  two  years."  Kempf  v.  Kempf,  34  Mo.  211.  But 
the  particular  terms  of  the  statutes  vary,  and  it  is  made  a  ground 
of  divorce  for  a  party  to  become  "a  confirmed,  habitual  and 
common  drunkard  "  (Curtis  v.  Hobart,  41  Me.  230);  or  to  become 
"an  habitual  drunkard"  (Porritt  v.  Porritt,  16  Mich.  140);  or 
to  be  guilty  of  "habitual  intemperance."  Burns  v.  Burns,  13 
Fla.  369  ;  or  the  like,  see  Hose  v.  Rose,  4  Eng.  (Ark.)  507;  Bar- 
man v.  Harman,  16  111.  85.  In  Louisiana,  "habitual  intemper- 
ance" of  the  husband  entitles  the  wife  to  a  divorce  from  bed 
and  board ;  but  not  from  the  bond  of  matrimony  until  two 
years  after  separation  from  bed  and  board.  Werner  v.  Kelly, 
9  La.  Ann.  60  ;  Leake  v.  Linton,  6  id.  262. 

A  fixed  habit  of  drinking  to  excess,  to  such  a  degree  as  to  dis- 
qualify a  person  from  attending  to  his  business  during  the 
principal  portion  of  the  time  usually  devoted  to  business,  is  such 
"  habitual  intemperance "  as  is  made  ground  of  divorce  under 
the  California  statute.  Mahone  v.  Mahone,  19  Cal.  627.  Under 
the  statute  of  Michigan,  a  divorce  cannot  be  had  for  "  habitual 
drunkenness,"  if  the  complainant  was  aware  of  the  habit  before 
marriage.    Porritt  v.  Porritt,  16  Mich.  140. 

By  a  statute  of  Kentucky,  a  divorce  in  favor  of  the  wife  may 
be  had  for  a  "confirmed  habit  of  drunkenness,  on  the  part  of 
the  husband,  of  not  less  than  one  year's  duration,  accompanied 
with  a  wasting  of  his  estate,  and  without  any  suitable  provision 
for  the  maintenance  of  his  wife  and  children."  And  it  has  been 
held,    under   this    provision,  that   the  words   "wasting   of  his 
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estate,"  where  the  husband  has  no  property,  apply  to  and  em- 
brace his  health,  time  and  labor,  all  of  which,  for  the  purpose  of 
supporting  himself  and  family,  are  essentially  his  estate.  Mc- 
Kay v.  McKay,  18  B.  Monr.  (Ky.)  8. 

Habitual  drunkenness  of  the  husband  for  several  months,  and 
his  use,  when  drunk,  of  insulting  and  abusive  language  toward 
the  wife,  his  failure  to  provide  for  the  support  of  his  wife  and 
children  during  such  period,  so  that  they  were  reduced  to  dis- 
tress, no  fault  appearing  on  the  part  of  the  wife,  were  held  to  be 
insufficient  grounds  of  divorce  in  Texas.  Camp  v.  Camp,  18 
Tex.  528.  So  in  England  drunkenness,  even  when  accompanied 
by  acts  of  considerable  violence,  is  not  a  substantial  ground  for 
a  decree  of  judicial  separation.  Scott  v.  Scott,  29  L.  J.,  Mat.  Cas. 
64  ;  see  ante,  507,  art.  3,  §11.  In  South  Carolina,  a  wife  having 
been  forced  to  leave  her  husband  by  his  drunkenness  and  gross 
treatment  of  her,  returned  to  her  husband  upon  his  promising  to 
abstain  from  drinking  and  to  treat  her  with  kindness.  It  was 
held  that,  upon  the  husband's  being  again  drunk  and  threaten- 
ing the  wife,  she  was  justified  in  leaving  him,  although  the  hus- 
band had  not  actually  abused  her  ;  and  that  she  was  entitled  to 
a  separate  maintenance,  though  the  husband  again  promised  to 
reform.     Threewits  v.  Threewits,  4  Desaus.  (S.  C.)  560. 

Gross  neglect  of  duty  is  deemed  sufficient  ground  of  divorce 
in  some  of  the  States,  but  the  court  in  Ohio  required  that  it 
should  continue  for  three  years  in  order  to  entitle  the  other  party 
to  a  divorce.  See  Page  on  Div.  170.  And  in  a  case  in  that  State 
it  was  held  that  gross  neglect  is  not  established  by  proof  of  per- 
sonal violence,  reconciliation,  agreement  to  separate,  a  division 
of  furniture,  or  the  husband's  adulterous  intercourse  with  others. 
Thorp  v.  Thorp,  Wright  (Ohio),  763.  But  where  the  wife  was 
the  offending  party,  who  at  first  deserted  her  husband  without 
reason,  and  then  returned,  saying  "she  would  make  her  hus- 
band's house  a  hell,"  and  in  execution  of  this  threat  refused  to 
perform  domestic  duties,  or  to  attend  to  the  affairs  of  the  house- 
hold, exhibiting  a  furious  and  ungovernable  temper,  under  the 
influence  of  which,  upon  slight  provocation,  she  destroyed  the 
furniture  and  committed  acts  of  violence  upon  husband  and 
children,  a  divorce  was  decreed.     K.  v.  K.,  Page  on  Div.  171. 

§  3.  Refusing  to  maintain  wife.  In  some  of  the  States  it  is  a 
ground  of  divorce  for  a  "  husband,  being  of  sufficient  ability  to 
maintain  his  wife,  grossly,  wantonly  or  cruelly  to  neglect  or 
refuse  so  to  do."     See  Hurlburt  v.  Hurlburt,  14  Vt.  561  ;  Pea- 
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body  v.  Peabody,  104  Mass.  195.  But  under  this  statutory  pro- 
vision the  complaining  wife  must  produce  to  the  court  some 
evidence  of  the  husband's  abilit}^.  Harteau  v.  Harteau,  14 
Pick.  181 ;  and  see  Mandigo  v.  Mandigo,  15  Vt.  786 ;  Holt  v. 
Holt,  1 17  Mass.  202.  The  statute  of  New  Hampshire  provides 
for  a  divorce  from  the  bond  of  matrimony  "  where  the  husband 
shall  have  willingly  absented  himself  from  the  wife  for  the 
space  of  three  years  together,  without  making  suitable  provision 
for  her  support  and  maintenance."  Rev.  St.,  ch.  148,  §  3.  And 
under  this  statute  the  wife  must  not  only  prove  the  husband's 
ability  at  the  time  of  his  abandonment  of  her,  but  she  must  also 
show  affirmatively  that  the  same  continued  during  the  entire 
three  years.  Fellows  v.  Fellows,  8  N.  H.  160.  Nor  is  it  suffi- 
cient for  him  to  have  health  and  capacity  to  earn  money  ;  he 
must  have  "  actually  had  property  sufficient  to  enable  him  to 
make  such  provision."  lb.;  F.  v.  F.,  1  N.  H.  198;  see  Davis 
v.  Davis,  37  id.  191. 

The  California  statute  authorizes  a  divorce  "for  willful  neg- 
lect on  the  part  of  the  husband  to  provide  for  his  wife  the  com- 
mon necessaries  of  life,  having  the  ability  to  provide  the 
same  for  the  period  of  three  years."  Comp.  Laws,  p.  372. 
Under  this  provision  it  must  appear  affirmatively  on  the  part  of 
the  applicant  that  the  husband  was  the  owner  of  property  suffi- 
cient to  provide  the  necessaries  of  life,  and  that  he  neglected  to  do 
so.  Washburn  v.  Washburn,  9  Cal.  475.  The  neglect  must  be  such 
as  leaves  the  wife  destitute  of  the  common  necessaries  of  life,  or 
such  as  would  leave  her  destitute  but  for  the  charity  of  others. 
If  those  common  necessaries  are  provided  by  the  earnings  of 
either  husband  or  wife,  there  is  no  such  willful  neglect  as  is  con- 
templated by  the  statute.  lb.;  and  see  Peabody  v.  Peabody, 
104  Mass.  195.  In  New  Jersey  there  is  held  to  be  no  rule  of  law 
that  makes  want  of  sufficient  support  by  a  husband,  or  total 
want  of  support,  a  desertion  of  his  wife.  It  is  no  cause  for 
divorce,  and  the  courts  cannot  convert  it  into  a  ground  of  divorce. 
Palmer  v.  Palmer,  22  N.  J.  Eq.  88. 

§  4.  Conviction  of  crime.  It  is  by  statute  a  ground  of  divorce 
in  some  of  the  States,  for  a  married  party  to  be  convicted  of  crime, 
and  sentenced  to  imprisonment  for  a  certain  length  of  time, 
Thus,  in  Michigan,  sentence  to  hard  labor  in  any  prison,  jail,  or 
house  of  correction,  for  three  or  more  years,  is  a  good  ground  of 
divorce  under  the  statute.  Johnson  v.  Johnson,  Walk.  (Mich.) 
309 ;  and  see    Utsler  v.  TJtsler,  Wright  (Ohio),  627 ;   Greenlaw 
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v.  Greenlaw,  12  N.  H.  200.  So  in  New  Hamphire,  the  statute 
allows  a  divorce  for  a  "  conviction  of  crime  and  actual  imprison- 
ment in  the  State  prison."  See  Greenlaw  v.  Greenlaw,  12  N.  H. 
200.  But  it  is  held  under  this  statute,  that  a  conviction  in  the 
district  court  of  the  United  States  for  the  district  of  Massachu- 
setts, and  imprisonment  in  the  State's  prison  in  Massachusetts 
under  sentence  on  that  conviction,  are  no  cause  for  divorce  in 
New  Hampshire.  Martin  v.  Martin,  47  N.  H.  52.  And  under 
a  statute  of  Tennessee,  authorizing  a  divorce  from  the  bond  of 
matrimony  on  the  conviction  of  husband  or  wife  of  felony,  such 
conviction  and  punishment  out  of  the  State  is  not  a  ground  for 
divorce.     Klutts  v.  Klutls,  5  Sneed  (Tenn.),  423. 

Under  a  statute  of  Texas,  the  fact  that  the  husband  has  been 
convicted  of  forgery,  and  sentenced  to  the  penitentiary  for  seven 
years,  and  is  there  confined,  and  that  the  wife  is  left  without  sup- 
port, except  from  her  father,  is  held  not  to  be  good  cause  for 
divorce.    Sharman  v.  Sharman,  18  Tex.  521. 

§  5.  Absence  and  not  heard  of.  In  New  Hampshire  the  absence 
of  a  married  party  for  three  years  together,  without  being 
"  heard  of,"  is  a  ground  of  divorce.  But  where  this  ground  is 
relied  upon,  evidence  from  the  friends  and  relatives  of  the  absent 
party  should  be  produced,  or  a  reason  assigned  why  it  has  not 
been  procured  {Fellows  v.  Fellows,  8  N.  H.  160) ;  and  the  testi- 
mony should  conform  to  the  words  of  the  statute,  that  the 
defendant  has  not  been  heard  "0/V'  and  not  merely  that  he  has 
not  been  heard  "from."  lb.  In  Connecticut  seven  years'  ab- 
sence, and  the  party  not  heard  of,  is  a  ground  of  divorce ;  which 
absence,  it  is  said  by  the  court,  "implies  no  injury,  but  is  evi- 
dence of  the  death  of  the  absent  party."  Benton  v.  Benton,  1 
Day  (Conn.),  111. 

§  6.  Desertion  and  living  in  adultery.  A  statute  of  North 
Carolina  has  made  it  a  ground  of  divorce  from  the  bond  of 
matrimony,  "where  either  party  has  separated  him  or  herself 
from  the  other,  and  is  living  in  adultery."  Under  this  statute 
there  must  be,  first,  a  desertion ;  and  the  husband  cannot  obtain 
a  divorce  from  his  wife,  on  the  ground  of  adultery  committed 
by  her  after  a  separation,  if  such  separation  has  been  caused  by 
the  fault  or  at  the  instigation  of  the  husband.  Moss  v.  Moss,  2 
Ired.  (N.  C.)  55.  So  if  a  wife  leave  her  husband,  and  refuse  to 
live  with  him,  without  a  sufficient  cause,  and  he  afterward  lives 
in  adultery,  this  is  no  cause  for  granting  her  a  divorce.  Foy  v. 
Foy,  13  id.  90.     Secondly,  there  must  be  a  living  in  adultery, 
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which  must  be  subsequent  to  the  wrongful  separation.  Hansley 
v.  Hansley y  10  Ired.  (N.  C.)  506.  A  single  carnal  act  is  insuffi- 
cient, though  of  a  flagrant  nature ;  there  must  be  an  adulterous 
living  together.  Long  v.  Long,  2  Hawk  (N.  C),  189 ;  see  Holston 
v.  Holston,  23  Ala.  777 ;  Adams  v.  Hurst,  9  La.  243. 

A  statute  of  Rhode  Island  makes  provision  for  divorce  on  the 
ground  of  "gross  misbehavior  and  wickedness,  repugnant  to 
and  inconsistent  with  the  marriage  contract."  But  the  fact  that 
a  husband  and  a  woman  other  than  his  wife  have  been  daily 
companions,  and  have  each  avowed  for  the  other  entire  affection, 
such  association  not  being  otherwise  criminal,  does  not  alone 
entitle  the  wife  to  the  statutory  remedy.  Stevens  v.  Stevens,  8 
R.  I.  557. 

§  7.  Offering  indignities.  By  an  early  statute  of  Missouri,  it 
was  made  a  ground  of  divorce  in  favor  of  the  wife,  for  the  hus- 
band to  "  offer  such  indignities  to  her  person  as  to  render  her 
condition  intolerable  and  her  life  burdensome."  And  under  this 
provision,  it  was  held  that  charges  of  infidelity  made  by  the  hus- 
band without  any  just  cause  were  such  "  personal  indignities" 
as  the  statute  contemplated,  and  were  good  grounds  for  a 
divorce.  Lewis  v.  Lewis,  5  Mo.  278  ;  and  see  Coble  v.  Coble,  2 
Jones'  (N.  C.)  Eq.  392.  But  this  doctrine  was  overruled,  in  a 
subsequent  case,  by  the  Missouri  court,  and  the  language  of  the 
statute  was  construed  as  having  reference  to  bodily  indignities 
as  contradistinguished  from  such  as  may  be  offered  to  the  mere 
reputation.     Cheatham  v.  Cheatham,  10  Mo.  296. 

A  later  statute  in  Missouri  makes  it  a  cause  of  divorce  for 
either  party  to  "  offer  such  indignities  to  the  other  as  shall  ren- 
der his  or  her  condition  intolerable."  As  it  regards  the  construc- 
tion of  this  language,  the  court  observed  :  "  It  is  impossible  to 
lay  down  any  rules  that  will  apply  to  all  cases,  in  determining 
what  indignities  are  grounds  of  divorce,  because  they  render  the 
condition  of  the  injured  party  intolerable.  The  habits  and  feel- 
ings of  different  persons  differ  so  much,  that  treatment  which 
would  produce  the  deepest  distress  with  one,  would  make  but  a 
slight  impression  upon  the  feelings  of  another.  The  legislature 
chose  to  leave  the  subject  at  large,  and  by  the  general  words 
employed,  evidently  designed  to  leave  each  case  to  be  determined 
according  to  its  own  peculiar  circumstance."  Hooper  v.  Hooper ; 
19  Mo.  355.  And  it  was  held,  that  the  writing  of  a  letter  to  the  wife 
by  the  husband,  declaring  his  determination  never  to  live  with 
her  again,  assigning  as  the  reason  that  she  did  not  suit  him,  that 
Vol.  II.— 74 
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he  had  been  deceived  in  her,  and  that  she  had  been  guilty  of 
improper  conduct  toward  his  relatives,  is  not  such  an  indignity 
as  the  statute  intends.  lb.  Nor  is  the  posting  of  notices,  notify- 
ing persons  not  to  credit  the  wife,  sufficient.  lb. ;  see  Shell  v. 
Shell,  2  Sneed  (Tenn.),  716  ;  Hose  v.  Hose,  4  Eng.  (Ark.)  507. 

No  single  act  of  indignity  to  the  person  is  sufficient  for  a 
divorce,  under  the  Pennsylvania  statute.  There  must  be  such  a 
course  of  conduct  or  continued  treatment  as  renders  the  com- 
plainant's condition  intolerable,  and  life  burdensome.  May  v. 
May,  62  Penn.  St.  206.  Conduct,  to  constitute  indignities  within 
the  statute,  need  not,  however,  be  such  as  to  endanger  the  wife' s 
life  or  health  ;  if  it  would  render  life  too  humiliating  and  burden- 
some to  bear,  it  is  sufficient.  lb. ;  see  Miles  v.  Miles,  76  id.  357  ; 
and  see  ante,  570,  art.  3,  §  13. 

ARTICLE  VI. 

DISCRETION   OF  THE  COURT. 

Section  1.  In  general.  The  statutes  of  some  of  the  States,  in 
addition  to  prescribing  specific  causes  of  divorce,  contain  also  a 
general  clause,  authorizing  the  court  to  grant  the  divorce  in  all 
other  cases  appearing  to  be  just,  beneficial  to  the  public,  etc., 
the  language  varying  in  different  States.  See  Motley  v.  Motley, 
31  Me.  490  ;  BirTcby  v.  Birkby,  15  111.  120  ;  Lyster  v.  Lyster,  1 
Iowa,  130.  But  the  discretionary  power  thus  conferred  upon  the 
court  must  be  exercised  in  a  sound  and  legal  manner.  It  must 
not  be  governed  by  caprice  or  prejudice,  or  wild  and  visionary 
notions,  with  regard  to  the  marriage  institution,  but  should  be 
so  directed  as  to  conduce  to  domestic  harmony,  and  to  the  peace 
and  morality  of  society.  Bitter  v.  Bitter,  5  Blackf.  (Ind.)  81 ; 
and  see  Scroggins  v.  Scroggins,  3  Dev.  (N.  C.)  535.  The  exer- 
cise of  the  power  by  the  circuit  courts  in  Indiana  is  reviewable 
by  the  supreme  court  {Bitter  v.  Bitter,  5  Blackf.  [Ind.]  81) ;  but 
a  very  clear  case  must  be  made  out  to  justify  a  reversal  of  the 
discretion  exercised  by  the  lower  judge.  Buby  v.  Buby,  29  Ind. 
174. 
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TITLE  III. 

DEFENSES  TO  ACTIONS  FOR  DIVORCE. 

ARTICLE  I. 

CONNIVANCE. 

Section  1.  In  general.  Connivance  is  a  defense  available  in  all 
divorce  causes,  though  it  will  be  found  to  arise  most  frequently 
in  suits  for  adultery.  It  is  defined  to  be  "the  corrupt  consenting 
of  a  married  party  to  the  conduct  in  the  other,  of  which  he  after- 
ward complains."  2  Bish.  on  Marr.  &  Div.,  §  5.  Connivance 
destroys  all  claim  to  remedy  by  way  of  divorce,  being  founded 
on  the  obvious  principle  that  no  man  has  a  right  to  relief  from  a 
court  for  an  injury  which  he  was  chiefly  instrumental  in  effect- 
ing himself.  Myers  v.  Myers,  41  Barb.  114.  Or,  as  it  has  been 
observed,  "in  that  case,  the  general  rule  of  law  comes  in,  that 
volenti  non  fit  injuria,  no  injury  has  been  done,  and  therefore 
there  is  nothing  to  redress."  Lord  Stowell,  in  Forster  v. 
Forster,  1  Hagg.  Con.  144 ;  see  also  Phillips  v.  Phillips,  1  Rob. 
Ecc.  R.  144 ;  Barker  v.  Barker,  2  Add.  Ecc.  285  ;  Moorsom  v. 
Moorsom,  3  Hagg.  Ecc.  87.  And  suits  have  frequently  been  dis- 
missed on  the  ground  of  connivance,  where  adultery  has  been 
fully  proved.  Timmings  v.  Timmings,  id.  76 ;  Lowering  v. 
Lover  ing,  id.  85. 

§  2.  What  constitutes  connivance.  Conduct  which  amounts  to 
connivance  must  be  directed  by  corrupt  intention  ;  and  where 
there  is  no  corrupt  intention  proved  on  the  part  of  the  complain- 
ant, the  remedy  is  not  barred.  Hoar  v.  Hoar,  3  Hagg.  Ecc.  137  ; 
Ross  v.  Ross,  L.  R.,  1  P.  &  M.  734 ;  Phillips  v.  Phillips,  1C 
Jur.  829 ;  S.  C.  below,  1  Rob.  Ecc.  144.  Mere  imprudence  and 
error  of  judgment  do  not  constitute  what  the  law  deems  conni- 
vance (see  id.) ;  yet,  a  willing  mind  is  all  that  is  necessary. 
Boulting  v.  Boulting,  3  Swab.  &  Tr.  335.  And  it  would  seem 
that,  under  some  circumstances,  the  court  would  not  wait  for 
proof  of  actual  connivance  on  the  part  of  the  complainant,  but 
would  hold  him  to  the  consequences  of  his  own  passive  conduct ; 
as,  for  instance,  where  the  adulterous  connection  arose  from  the 
society  and  temptations  to  which  the  husband  had  introduced 
his  wife.     See  Harris  v  Harris,  2  Hagg.  Ecc.  376  ;   Duberley  v. 
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Gunning,  4  Term  R.  655 ;  Pierce  v.  Pierce,  3  Pick.  299.  The 
principle  applicable  in  such  a  case  is,  that  the  husband  must  be 
presumed  to  have  intended  the  natural  consequences  of  his  own 
conduct.     Barber  v  Barber,  14  Bost.  Law  Rep.  375. 

A  husband  is  not,  however,  barred  by  a  mere  permission  of 
opportunity  for  adultery  ;  nor  is  it  every  degree  of  inattention 
on  his  part  which  will  deprive  him  of  relief.  Timmings  v.  Tim- 
mings,  3  Hagg.  Ecc.  76.  He  is  at  liberty  to  remain  quiet,  and  to 
watch  his  wife,  for  the  purpose  of  detecting  her  adultery 
(Phillips  v.  PJiillips,  1  Rob.  Ecc.  144) ;  but  it  would  be  a  dan- 
gerous principle  to  establish,  that  a  husband  who  has  suspicions 
of  the  infidelity  of  his  wife  shall  be  allowed  to  lay  a  train  which 
may  lead  her  to  the  commission  of  adultery,  in  order  that  he 
may  take  advantage  of  it  to  obtain  a  divorce.  lb. ;  Pierce  v. 
Pierce,  6  Pick.  299 ;  Bray  v.  Bray,  2  Halst.  (N.  J.)  Ch.  628 ; 
Clowes  v.  Clowes,  9  Jur.  356;  Reeves  v.  Reeoes,  2  Phillim.  125; 
and  see  ante,  vol.  1,  199,  200.  And  it  has  been  held,  that  if  a 
husband  willfully  abstains  from  taking  any  steps  to  prevent  his 
wife's  adultery,  which  he  ought  to  reasonably  expect  to  occur, 
it  is  connivance  on  his  part.  Gipps  v.  Gipps,  11  H.  L.  Cas.  1. 
So,  if  a  person  employed  by  a  husband  to  watch  his  wife  for  the 
purpose  of  obtaining  evidence  of  her  adultery,  brings  about  an 
act  of  adultery,  the  husband  is  not  entitled  to  relief,  although 
he  might  not  have  directed  or  authorized  his  agent  to  bring  it 
about.  Gower  v.  Gower,  L.  R.,  2P.&M.  428  ;  S.  C,  4  Eng.  R. 
657.  So,  the  further  doctrine  is  laid  down  that  a  husband  who 
once  connives  at  his  wife's  adultery  with  A,  is  barred  from 
obtaining  a  divorce  for  subsequent  adultery  with  him,  and,  in 
some  cases,  even  with  another  particeps  criminis.  Lovering  v. 
Lowering,  3  Hagg.  Ecc.  85 ;  Gipps  v.  Gipps,  11  H.  L.  Cas.  1 ;  Hed- 
den  v.  Hedden,  21  N.  J.  (Eq.)  61.  And  if  a  husband  not  merely 
connives  at,  but  endeavors  to  procure  the  commission  of  adul- 
tery by  his  wife,  his  right  to  a  divorce  for  acts  of  adultery  sub- 
sequently committed  is  equally  barred,  even  though  the  particu- 
lar act  of  adultery,  the  commission  of  which  he  endeavored  to 
procure,  was  never  committed.  lb. ;  but  see  Stone  v.  Stone,  1 
Rob.  Ecc.  R.  99 ;  PJiillips  v.  Phillips,  id.  144. 

If  a  husband  discover  his  wife  in  the  act  of  adultery  with 
another,  and  does  not  interrupt  them  or  disclose  to  either  of 
them  the  fact  of  his  discovery,  he  will  be  held  to  connive  at 
the  adultery,  so  that  a  divorce  cannot  be  granted  to  him  upon 
the  ground  of  the  adultery.    Cairns  v.  Cairns,  109  Mass.  408. 
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But  in  an  action  for  divorce  by  the  wife,  against  the  husband,  on 
the  ground  of  adultery  and  desertion,  it  is  held  no  defense  that 
the  wife  knew,  at  the  time,  of  the  husband's  criminal  acts ;  that 
she  continued  to  live  with  him  while  she  knew  he  was  com- 
mitting them,  and  by  her  own  acts,  not  amounting  to  an  assent, 
gave  opportunity  for  intercourse  between  him  and  his  para- 
mour. Cochran  v.  Cochran,  35  Iowa,  477 ;  and  see  Turton  v. 
Turton,  3  Hagg.  Ecc.  338  ;  Angle  v.  Angle,  12  Jur.  525. 

§  3.  Proof  of.  Connivance  necessarily  implies  guilt ;  and, 
therefore,  to  establish  it,  the  evidence  must  be  grave  and  con- 
clusive. See  Turton  v.  Turton,  3  Hagg.  Ecc.  33S.  The  burden  of 
proof  is  on  the  party  setting  up  the  connivance  (lb. ;  Croft  v. 
Croft,  id.  310) ;  for  it  cannot  readily  be  presumed  that  any  hus- 
band would  act  so  contrary  to  the  general  feelings  of  mankind, 
as  to  be  a  consenting  party  to  his  own  dishonor.  Rogers  v. 
Rogers,  id.  57.  But  if  a  system  of  connivance  at  the  improper 
familiarity,  almost  amounting  to  proximate  acts,  be  estab- 
lished, a  corrupt  intention  as  to  the  result  will  be  inferred  with- 
out more  direct  proof.  lb.  The  notoriously  debauched  char- 
acter of  the  paramour,  his  exclusion  from  all  respectable  female 
society,  the  introduction  of  him  by  the  husband  to  his  wife,  the 
encouragement  of  their  intimacy,  the  allowing  her  to  accept  a 
supply  of  money  from  him,  expostulations  from  her  family  at 
such  intimacy,  the  refusal  of  the  husband  to  attend  to  them, 
and  improper  familiarities  and  liberties  in  his  presence  and  with- 
out his  remonstrance,  were  held  material  facts  in  a  plea  of  con- 
nivance. Moorsom  v.  Moorsom,  3  Hagg.  Ecc.  87 ;  and  see  Crewe 
v.  Crewe,  id.  123 ;  Phillips  v.  Phillips,  1  Rob.  Ecc.  R.  144,  156 ; 
Gilpin  v.  Gilpin,  3  Hagg.  Ecc.  150.  On  the  other  hand  it  would 
seem  that  coarse  and  even  brutal  behavior,  obscene  and  disgust- 
ing language,  entire  disregard  of  decorum,  will  not  alone  con- 
stitute connivance.  Such  conduct  is  most  degrading  to  a  gentle- 
man, and  offensive  to  all  good  feeling ;  but  it  does  not  necessarily, 
either  de facto  or  by  intendment  of  law,  prove  that  the  husband 
acquiesced  in  his  wife' s  adultery.  Even  cruelty  and  desertion, 
though  tending  to  induce  the  wife  to  disregard  her  own  duties, 
are  not  connivance.  Facts,  to  constitute  connivance,  must  have 
a  direct  and  necessary  tendency  to  cause  adultery  to  be  com- 
mitted or  continued.  Stone  v.  Stone,  1  Rob.  Ecc.  R.  99  ;  Austin 
v.  Austin,  10  Conn.  221.  Mere  coolness  of  the  husband,  and 
his  inattention  to  the  comforts  of  the  wife,  seem  to  be  even 
inadmissible  in  evidence  to  sustain  the  charge  against  him  of 
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having  connived  at  her  adultery.    Moorsom  v.  Moorsom,  3  Hagg 
Ecc.  87. 

Affectionate  conduct  toward  a  wife  for  many  years,  no  appear- 
ance during  that  time  of  a  wish  to  withdraw  from  her  society, 
and  the  absence  of  any  reason  to  suppose  that  the  husband 
knew  or  suspected  her  depravity  till  very  shortly  before  she 
left  him,  tend  most  strongly  to  disprove  connivance  at  the  turpi- 
tude of  or  active  co-operation  in  the  prostitution  of  the  wife. 
Hoar  v.  Hoar,  3  Hagg.  Ecc.  139. 

Connivance  may  be  inferred  from  forbearance  in  instituting 
proceedings.  A  husband  is  bound  to  take  prompt  notice  of  the 
infidelity  of  his  wife,  and  is  liable  to  have  his  neglect  of  so 
doing  urged  against  him  when  afterward  seeking  his  legal 
remedy.  Stone  v.  Stone,  1  Rob.  Ecc.  R.  99  ;  Michelson  v.  Michel- 
son,  3  Hagg.  Ecc.  147  ;  but  this  doctrine  is  not  to  be  pressed 
against  a  wife  unless  in  very  particular  cases.  Turton  v.  Turton, 
id.  338;  Cochran  v.  Cochran,  35  Iowa,  477;  Elwes  v.  Elwes, 
1  Hagg.  Con.  292.  And  even  in  the  case  of  a  husband  it  is  not 
invariably  expected  that  he  should  show  the  time  when  the 
charge  first  came  to  his  knowledge.  It  may  be  prudent  and 
expedient  for  the  success  of  his  suit  that  he  should  do  so,  but  it 
is  not  absolutely  necessary  ;  something  must  be  allowed  to  con- 
venience. He  must,  however,  be  vigilant,  and  if  he  waits  longer 
than  is  required  for  obtaining  proof,  he  is  barred  of  his  remedy 
afterward.  See  Timmings  v.  Timmings,  3  Hagg.  Ecc.  76  ;  Crewe 
v.  Crewe,  id.  123  ;  Wliittington  v.  Whittington,  2  Dev.  &  Bat. 
(N.  C.)  64  ;  Kirkwall  v.  Kirkwall,  2  Hagg.  Con.  277. 

If  articles  of  separation  entered  into  be  framed  in  such  a  man- 
ner as  to  constitute  a  license  to  the  wife  to  live  in  adultery,  and 
such  is  likewise  the  intent  of  the  husband,  he  is  not  entitled  to 
the  remedy  of  divorce  for  the  adultery  to  which  he  thus  gives 
his  consent.  See  Barker  v.  Barker,  2  Add.  Ecc.  285  ;  Studdy  \. 
Studdy,  1  Swab.  &  Tr.  321;  Richardsonv.  Richardson,  1  Hagg. 
Ecc.  6.  So  if  a  wife,  although  unwilling  to  consent  that  her  hus- 
band should  live  in  adultery,  ultimately  gives  her  consent  for  the 
sake  of  obtaining  an  allowance  from  him,  which  he  makes  her,  in 
articles  of  separation,  she  is  guilty  of  connivance  such  as  will 
bar  her  suit  against  him  for  a  divorce.  Ross  v.  Ross,  L.  R.,  1 
P.  &  M.  734 ;  Thomas  v.  Thomas,  2  Swab.  &  Tr.  113.  But  if 
doubtful  words  in  such  a  writing  will  admit  of  a  construction 
favorable  to  innocence,  they  will  be  so  construed  rather  than  the 
contrary.     Studdy  v.  Studdy,  1  Swab.  &  Tr.  321. 
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If  the  parties  were  living  separate  at  the  time  of  the  adultery 
committed,  and  no  adultery  during  cohabitation  is  charged  or 
admitted,  the  clearest  evidence  of  intention  and  consent  will  be 
required  to  establish  connivance.  Rogers  v.  Rogers,  3  Hagg.  Ecc. 
57.  And  it  seems  doubtful  whether  connivance  at  adultery 
during  cohabitation  would  be  a  bar  in  point  of  law  against  a 
suit  for  adultery  with  a  different  person  long  subsequent  to  sep- 
aration,   lb. ;  see  Hodges  v.  Hodges,  id.  118. 


ARTICLE  II. 

COLLUSION-. 

Section  1.  In  general.  Collusion,  in  the  matrimonial  law,  is 
an  offense  very  nearly  related  to  connivance.  It  is  defined  to  be 
an  agreement  between  the  parties  for  one  of  them  to  commit,  or 
appear  to  commit,  a  breach  of  matrimonial  duty,  in  order  that 
the  other  may  obtain  a  remedy  at  law  as  for  a  real  injury.  Jes- 
sop  v.  Jessop,  2  Swab.  &  Tr.  302  ;  Todd  v.  Todd,  L.  R.,  1  P.  &  M. 
121 ;  Gethin  v.  Gethin,  31  L.  J.,  Mat.  Cas.  43.  Or  collusion  may 
exist  when,  both  being  guilty,  the  husband  and  wife  agree  to 
present  before  the  court  the  guilt  of  one  only  of  the  parties,  in 
order  to  obtain  a  divorce  which  they  both  desire.  Gray  v.  Gray, 
2  Swab.  &  Tr.  559.  Asa  matter  of  course,  a  collusive  agreement 
between  the  parties  to  procure  a  divorce  when  no  breach  of  mat- 
rimonial duty  had  been  committed,  would  be  a  fraud  upon  the 
court,  and  could  not  be  sanctioned.  Hopkins  v.  Hopkins,  39 
Wis.  167,  169.  Connivance  may  exist  without  collusion,  but  col- 
lusion is  generally  connivance  for  a  particular  purpose.  Crewe 
v.  Crewe,  3  Hagg.  123, 130,  note  a. 

§  2.  What  constitutes,  and  proof  of.  The  offense  of  collusion 
requires  for  its  commission  two  consenting  minds,  and  it  cannot, 
therefore,  be  committed  by  the  defendant  alone  ;  nor  will  any 
conduct  amount  to  the  offense,  which  does  not  implicate  the 
party  against  whom  it  is  set  up.  It  follows  that  if  the  party  who 
committed  the  matrimonial  offense  wishes  to  be  divorced,  this  is 
not  collusion  ;  or  if,  when  a  cause  exists,  both  parties  wish  a 
divorce,  it  will  not  constitute  collusion.  See  Sugden  v.  Lolly, 
Ferg.  269  ;  3  Eng.  Ecc.  426  ;  Utter  ton  v.  Tewsh,  Ferg.  23  ;  4  Eng. 
Ecc.  347.  The  rule  is,  that  if  the  plaintiff  has  suffered  a  real 
injury,  and  in  good  faith  seeks  relief,  there  is  no  collusion. 
Brealy  v.  Reed,  2  Curt.  Ecc.  833  ;  Crewe  Y.Crewe,  3  Hagg.  Ecc.  123 
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see  Mansfield  v.  Mansfield,  Wright  (Ohio),  284 ;  Lloyd  v.  Lloyd, 
1  Swab.  &  Tr.  567.  But  if  it  is  shown  that  a  husband  has  prom- 
ised his  wife  to  commit  adultery,  in  order  that  she  may  obtain  a 
divorce  ;  that  the  wife  follows  a  course  the  husband  has  indi- 
cated to  watch  him ;  that  adultery  takes  place  subject  to  that 
understanding ;  and  that  evidence  is  obtained  accordingly,  the 
court  will  hold  that  the  parties  are  acting  collusively,  and  the 
divorce  will  not  be  granted.    Todd  v.  Todd,  L.  R.,  1  D.  &  M.  121. 

Collusion  will  not  be  presumed,  without  something  to  raise 
such  a  presumption.  Pollard  v.  Wybourn,  1  Hagg.  Ecc.  725  ; 
Dearie  v.  Deane,  12  Jur.  63.  Mere  suspicion  is  insufficient. 
Bally  v.  Bally,  1  Lee,  536.  Slight  circumstances  may,  how- 
ever, arouse  the  vigilance  of  the  court,  and  call  for  a  careful 
scrutiny  into  every  part  of  the  evidence.  Williams  v.  Williams, 
1  Hagg.  Con.  299  ;  and  see  Hanks  v.  Hanks,  3  Edw.  Ch.  469 ;  Em- 
mons v.  Emmons,  Walk.  (Mich.)  532 ;  Wolf  v.  Wolf,  Wright 
(Ohio),  243. 

In  England,  collusion  and  connivance  are  guarded  against  by 
statutory  provisions.  See  Stat.  20  and  21  Vict.,  c.  85,  §41;  23 
and  24  Vict.,  c.  144,  §  7  ;  Pollack  v.  Pollack,  2  Swab.  &  Tr.  648  ; 
Drummond  v.  Drummond,  id.  269. 


ARTICLE  III. 

CONDONATION. 

Section  1.  In  general.  Condonation,  in  the  law  of  divorce,  is 
a  forgiveness  of  a  matrimonial  offense  on  condition  of  subse- 
quent fidelity.  Armstrong  v.  Armstrong,  32  Miss.  279  ;  Lang- 
don  v.  Lang  don,  25  Vt.  678 ;  Ferrers  v.  Ferrers,  1  Hagg.  Con. 
130  ;  Nogees  v.  Nogees,  7  Tex.  538 ;  Phillips  v.  Phillips,  27 
Wis.  252.  So  long  as  the  condition  remains  unbroken,  condo- 
nation is  recognized  by  the  laws  of  most  civilized  countries  as 
an  absolute  bar  to  the  remedy  for  the  particular  offense  con- 
doned. Johnson  v.  Johnson,  4  Paige,  460 ;  and  see  Anony- 
mous, 6  Mass.  147  ;  Quincy  v.  Quincy,  10  N.  H.  272 ;  Best  v. 
Best,  1  Add.  Ecc.  411,  note;  Whispell  v.  Whispell,  4  Barb.  217. 
But  a  renewal  of  the  causes  of  complaint  revives  the  right  of  the 
condoning  party  to  insist  upon  the  former  offenses.  Id.  ;  Ozmore 
v.  Ozmore,  41  Ga.  46 ;   Turner  v.  Turner,  44  Ala.  437. 

§  2.  What  constitutes.  The  term  condonation  necessarily 
includes  that  operation  of  the  mind,  evinced  by  words  or  acts, 


DIVORCE.  593 

known  as  forgiveness.  Betz  v.  Betz,  2  Rob.  (N.  Y.)  604 ;  S.  0  , 
19  Abb.  90.  But  after  a  husband  or  wife  has  been  wronged  in 
such  a  manner  as  would  warrant  a  divorce,  if  he  or  she  volun- 
tarily cohabits  with  the  other  party  it  is,  in  law,  forgiveness  or 
condonation  of  the  offense.  Williamson  v.  Williamson,  1  Johns. 
Ch.  488  ;  Quincy  v.  Quincy,  L0  1ST.  H.  272  ;  Twyman  v.  Twyman, 
27  Mo.  383  ;  Delliber  v.  Delliber,  9  Conn.  233  ;  Beeby  v.  Beeby, 
1  Hagg.  Ecc.  789.  There  must,  however,  be  a  knowledge  of  the 
offense,  as  forgiveness  cannot  take  place  without  a  knowledge  of 
the  thing  forgiven.  Durant  v.  Durant,  1  Hagg.  Ecc.  733  ;  Odom 
v.  Odom,  36  Ga.  286  ;  Turnbull  v.  Turnbull,  23  Ark.  615 ;  Clark 
v.  Clark,  9  Mass.  331.  It  is  necessary  to  prove  that  the  husband 
took  his  wife  back  with  the  intention  of  forgiving  her,  believing 
her  to  be  guilty.  If  the  evidence  leads  the  court  to  the  conclu- 
sion that  the  husband  did  not  thoroughly  believe  that  his  wife 
had  been  guilty,  and  therefore  did  not  forgive  her  when  he  took 
her  back,  condonation  is  not  established.  Ellis  v.  Ellis,  4 
Swab.  &  Tr.  154 ;  Anonymous,  6  Mass.  147.  See  on  this  point 
Dillon  v.  Dillon,  3  Curt.  Ecc.  86 ;  Marsh  v.  Marsh,  2  Beas.  (N. 
J.)  281  ;  Kirkwall  v.  Kirkwall,  2  Hagg.  Con.  277.  Continued 
matrimonial  intercourse  by  the  plaintiff  during  the  pendency  of 
the  suit  operates  as  a  condonation.  Harper  v.  Harper,  29  Mo. 
301.  And  under  the  laws  of  Pennsylvania  condonation  pending 
proceedings  in  divorce  puts  an  end  to  them,  and  subsequent  acts 
of  adultery  will  not  avoid  the  effect  of  the  condonation.  Bron- 
son  v.  Bronson,  7  Phil.  (Penn.)  405. 

It  has  likewise  been  said  that  cohabitation  to  bar  the  husband's 
remedy  should  be  with  his  knowledge,  not  only  of  the  offense 
committed,  but  also  of  his  ability  to  prove  it.  Quincy  v.  Quincy, 
10  N.  H.  272;  and  see  D'Aguilar  v.  D  Aguilar,  1  Hagg.  Ecc. 
773 ;  Hoffmire  v.  Hoffmire,  7  Paige,  60.  And  in  a  case  where 
there  is  no  direct  evidence  of  the  offense  committed,  although 
there  are  circumstances  which  render  the  fact  probable,  it  seems 
to  be  conceded  that  the  husband  is  not  barred  by  continuing  to 
cohabit  with  the  wife.  Dillon  v.  Dillon,  3  Curt.  Ecc.  86  ;  Elwes 
v.  Elwes,  1  Hagg.  Con.  269. 

Moreover,  an  act  of  condonation,  to  be  effectual,  must  be  one 
to  which  both  husband  and  wife  assent  and  in  which  each  par- 
ticipates. Betz  v.  Betz,  2  Robt.  (N.  Y.)  694  ;  S.  C,  19  Abb.  90. 
Thus,  the  fact  of  cohabitation  with  knowledge  of  the  guilt  of 
the  other  party,  if  constrained  to  it  through  fear,  does  not  con- 
stitute condonation.     The  cohabitation  must  be  voluntary.    Tur- 
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nei  v.  Turner,  2  Spinks'  Ecc.  &  Adm.  201,  note;  2  Bish  Man*. 
&  Div.,  §  43  a.  An  insane  person,  upon  recovering  possession  of 
his  senses,  has  the  power  to  condone  adultery  committed  during 
Ms  insanity.    Parnell  v.  Parnell,  2  Phillim.  158,  160. 

It  is  not  necessary,  in  order  that  condonation  may  be  inferred 
from  cohabitation,  that  there  should  be  a  continued  matrimonial 
intercourse.  As  it  regards  the  husband,  at  least,  it  is  enough  if 
he  has  been  once  in  bed  with  his  wife,  after  knowledge  of  her 
offense.  Timmings  v.  Timmings,  3  Hagg.  Ecc.  76  ;  see  New- 
some  v.  Newsome,  L.  R.,  2  P.  &  M.  306,  311.  And,  in  some  cir- 
cumstances, the  rule  would  probably  be  applied  to  the  wife  (see 
Delliber  v.  Delliber,  9  Conn.  233) ;  though  condonation  is  not 
so  easily  to  be  inferred  against  the  wife,  from  her  cohabitation, 
as  it  might  be  against  the  husband.  Gardner  v  Gardner,  2 
Gray,  434.  And  where  the  parties  have  separate  beds,  and  no 
sexual  intercourse,  condonation  is  not  always  to  be  inferred  from 
the  fact  of  their  living  together  in  the  same  house.  Dance  v. 
Dance,  1  Hagg.  Ecc.  794,  note ;  Westmeatli  v.  Westmeath,  2  id. 
Supp.  1,  118.  So,  if  the  husband  has  turned  his  wife  away,  and 
she  alleges  a  condonation  by  an  act  of  intercourse  with  her  after 
the  separation,  she  must  prove  such  act  by  clear  and  indubitable 
evidence.     Campbell  v.  Campbell,  Deane  &  Swabey,  285. 

An  unaccepted  offer  to  return  to  the  matrimonial  bed  is  not, 
of  itself,  a  condonation,  but  only  an  expression  of  a  willing- 
ness to  condone,  and  does  not  bar  the  remedy.  Quales  v.  Quotes, 
19  Ala.  363 ;  Betz  v.  Betz,  19  Abb.  (N.  Y.)  90  ;  S.  C,  2  Rob.  694; 
Peacock  v.  Peacock,  1  Swab.  &  Tr.  183.  Words,  however  strong, 
can  at  the  highest  only  be  regarded  as  imperfect  forgiveness,  and, 
unless  followed  up  by  something  which  amounts  to  reconciliation, 
and  to  a  reinstatement  of  the  offender  in  the  condition  in  which 
he  or  she  was  before  the  transgression,  such  forgiveness  must 
remain  incomplete.  Keats  v.  Keats,  1  Swab.  &  Tr.  334  ;  but  see 
Christianberry  v.  Christianberry,  3  Blackf.  (Ind.)  202.  A  con- 
donation may,  however,  be  inferred  from  the  party's  neglect  or 
delay  in  prosecuting  a  suit  for  divorce  already  commenced. 
Walker  v.  Walker,  2  Phillim.  153  ;  and  this  circumstance  would 
seem  to  have  greater  weight  against  the  wife  than  the  husband, 
see  id.  155. 

But,  as  a  general  rule,  a  condonation  is  not  so  easily  inferred, 
and  ought  not  to  be  held  so  strict  a  bar  against  the  wife  as 
against  the  husband  ( Wood  v.  Wood,  2  Paige,  108 ;  Armstrong 
v.  Armstrong,  32  Miss.  279 ;  Bowie  v.  Bowie,  3  Md.  Ch.  51 ; 
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Home  v.  Hbrne,  72  N.  C.  534) ;  as  the  wife  is,  to  a  certain 
extent,  under  the  control  of  the  husband.  lb. ;  and  see  Dance 
v.  Dance,  1  Hagg.  Ecc.  794  ;  D'  Aguilar  v.  D'  Aguilar,  id.  733  ; 
Curtis  v.  Curtis,  1  Swab.  &  Tr.  192.  But  this  rule  must  not  be 
carried  to  an  extreme  length,  and  the  wife  would  not  be  justified 
in  living  in  the  same  house  with  her  husband's  concubine,  shar- 
ing the  turpitude  of  his  crime,  and  partaking  of  a  polluted  bed. 
Kirkwall  v.  Kirkwall,  2  Hagg.  Con.  277. 

It  is  an  established  principle  in  the  English  law  of  divorce, 
and  in  the  law  of  this  country,  that  cruelty,  as  well  as  adultery, 
may  be  the  subject  of  condonation.  Whispell  v.  Whispell,  4 
Barb.  217;  Burr  v.  Burr,  10  Paige,  20;  Sullivan  v.  Sullivan,  34 
Ind.  368  ;  Gardner  v.  Gardner,  2  Gray,  434 ;  Barnes  v.  Barnes, 
Wright  (Ohio),  475  ;  Masten  v.  Masten,  15  N.  H.  160;  D'  Agui- 
lar v.  i)'  Aguilar,  1  Hagg.  Ecc.  733  ;  Beebe  v.  Beebe,  1  Hagg.  Ecc. 
789.  And  subsequent  cohabitation,  especially  where  continued 
for  years,  constitutes  such  a  condonation,  though  if  continued 
for  only  a  very  short  time,  it  might  not  be  so  regarded.  Phillips 
v.  Phillips,  27  Wis.  252.  It  has,  however,  been  held  that  the 
doctrine  of  condonation,  at  least  as  respects  the  presumption 
which  arises  from  cohabitation,  is  not  in  any  case  to  be  applied 
against  the  wife,  to  causes  of  cruelty.  Hollister  v.  Hollister,  6 
Penn.  St.  449  ;  Perkins  v.  Perkins,  6  Mass.  69  ;  and  see  Kar- 
racher  v.  Karracher,  3  Yeates  (Penn.),  56  ;  Reynolds  v.  Reynolds, 
3  Keyes  (N.  Y.),  368  ;  S.  C,  4  Abb.  Ct.  App.  35.  And  where  a 
wife  complained  of  a  gross  act  of  cruelty,  her  remedy  was  held 
not  to  be  barred,  though  she  had  continued  the  cohabitation  two 
years.  Reese  v.  Reese,  23  Ala.  785.  This  may  be  regarded  as 
an  extreme  case,  scarcely  warranted  by  the  general  doctrine,  yet 
forbearance  for  a  season  may  be  not  only  a  justifiable,  but  a 
necessary  step  on  the  part  of  the  wife ;  and  when  shown  to  have 
been  so,  no  condonation  for  acts  of  extreme  cruelty  is  to  be 
inferred  from  such  cohabitation.  Snow  v.  Snow,  2  Notes  Cas.  1, 
16 ;  Popkin  v.  Popkin,  1  Hagg.  Ecc.  765 ;  Curtis  v.  Curtis,  1 
Swab.  &  Tr.  192  ;  Gardner  v.  Gardner,  2  Gray,  434. 

The  condition  attached  by  the  law  to  condonation  is  defined 
to  be,  that  the  suffering  party  shall  thereafter  be  treated  with 
conjugal  kindness.  Westmeath  v.  Westmeath,  2  Hagg.  Ecc.  Sup. 
1.  This  is  deemed  the  settled  English  doctrine.  See  lb. ;  Du- 
rant  v.  Durant,  1  Hagg.  Ecc.  745  ;  D' Aguilar  v.  D"  Aguilar,  id. 
781 ;  Phillips  v.  Phillips,  27  Wis.  252.  And  the  English  courts 
have  held,  that  to  revive  condoned  adultery,  it  was  not  necessary 
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that  the  new  injury  should  be  of  the  same  nature,  but  that 
cruelty,  desertion,  or  other  improper  conduct  of  the  husband 
toward  the  wife,  was  sufficient.  Jolinson  v.  Johnson,  4  Paige, 
460 ;  and  see  Burr  v.  Burr,  10  id.  20,  34 ;  Langdon  v.  Langdon, 
25  Yt.  678 ;  Quincy  v.  Quincy,  10  N.  H.  272  ;  Hoffmire  v.  Hoff- 
mire,  3  Edw.  Ch.  173.  So,  under  the  new  statutes  in  England, 
cruelty  by  the  husband  being  a  ground  of  judicial  separation 
only,  and  adultery  coupled  with  cruelty  being  a  ground  of  divorce 
from  the  bond  of  matrimony,  it  is  held  that  cruelty  will  revive 
condoned  adultery.  Dent  v.  Dent,  4  Swab.  &  Tr.  105  ;  and  see 
Newsome  v.  Newsome,  L.  E,.,  2  P.  &  M.  306.  Likewise,  in  a 
Georgia  case,  cruelty  is  held  to  revive  condoned  adultery.  Odom 
v.  Odom,  36  Ga.  286.  And  it  is  held  that  much  less  is  sufficient 
to  destroy  condonation  than  to  found  an  original  suit.  D 'Agui- 
lar  v.  D' '  Aguilar,  1  Hagg.  Ecc.  773.  Thus  the  effect  of  condoned 
cruelty  may  be  revived  by  subsequent  acts  of  a  similar  nature, 
though  slighter  in  degree,  and  such  as  might  not  of  themselves 
be  sufficient  ground  of  divorce.  Phillips  v.  Phillips,  27  Wis. 
252 ;  see  also  Wright  v.  Wright,  6  Tex.  3,  21  ;  Webster  v.  Web- 
ster, 23  Eng.  L.  &  Eq.  216 ;  Harrison  v.  Harrison,  20  Ala.  629  ; 
Dames  v.  Dames,  37  How.  (N.  T.)  45 ;  S.  C,  55  Barb.  130.  And 
in  a  recent  case  it  was  held  that  a  libel  for  a  divorce  on  the 
ground  of  desertion  caused  by  the  extreme  cruelty  of  a  husband, 
may  be  sustained  by  the  wife  on  proof  that,  after  she  had  con- 
doned acts  of  cruelty  sufficient  to  support  such  a  libel,  he,  be- 
ginning only  a  fortnight  after  the  last  act  proved,  wholly  and 
continuously  refused  to  speak  to  her  for  six  weeks,  although 
living  with  her  in  the  same  house.  Bobbins  v.  Bobbins,  100 
Mass.  150. 

So,  in  a  South  Carolina  case,  the  doctrine  was  laid  down,  that 
"if  a  woman  forgives  ill-usage  and  returns  to  her  husband,  on 
promises  of  good  usage,  she  shall  not  afterward  obtain  the  pro- 
tection and  assistance  of  this  court,  if  those  promises  have  been 
faithfully  kept,  and  she  again  leaves  her  husband  from  caprice ; 
but,  if  there  are  clear  indications  of  a  breach  of  those  promises, 
and  some  actual  ill-usage,  she  is  not  bound  to  wait  for  extremi- 
ties, as  in  the  first  instance,  but  may  depart  as  soon  as  she  finds 
the  promises  violated,  and  her  husband  returning  to  his  old  bad 
babits.  She  has  a  right  to  judge  of  the  future  by  the  past ;  and 
the  court  will  connect  the  whole  of  his  conduct,  in  order  to  form 
a  correct  judgment."  Threewits  v.  TJireewits,  4  Desaus.  (S.  C.) 
560. 
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Where  the  parties  cohabited  as  husband  and  wife,  for  eight 
years  after  acts  of  gross  physical  violence  by  the  husband,  it  was 
held  that  such  violence  was  not  revived  by  mere  harsh  words. 
Phillips  v.  Phillips,  27  Wis.  252. 

In  the  trial  of  divorce  causes  before  a  jury,  the  question  of 
condonation  or  no  condonation  is  held  to  be  one  of  fact,  for  the 
jury  to  decide.  Peacock  v.  Peacock,  1  Swab.  &  Tr.  183  ;  see 
Keats  v.  Keats,  id.  334,  345.  And  condonation  may  be  inferred 
on  less  conclusive  evidence  than  connivance,  since  it  may  take 
place  without  imputing,  either  in  the  case  of  a  wife  or  a  husband, 
the  slightest  degree  of  blame  ;  especially  in  the  case  of  the  wife, 
whose  conduct  might  be  more  meritorious  from  her  forgiveness 
of  injury.  But  connivance  necessarily  involves  criminality  on 
the  part  of  the  individual  who  connives ;  and,  as  the  blame 
sought  to  be  imputed  is  the  more  serious,  so  ought  the  evidence 
in  support  of  such  a  charge  to  be  the  more  grave  and  conclusive. 
Turton  v.  Turton,  3  Hagg.  Ecc.  388.  A  condonation  is  not,  how- 
ever, established,  by  showing  cohabitation  subsequent  to  an  act 
of  adultery,  the  previous  knowledge  of  the  adultery  must  also 
be  clearly  made  out.  Durant  v.  Durant,  1  Hagg.  Ecc.  733; 
Popkin  v.  Popkin,  id.  776. 


ARTICLE  IV. 

RECRIMINATION". 

Section  1.  Tn  general.  At  the  common  law,  divorces  are  only 
granted  for  the  criminal  acts  of  one  of  the  parties  to  the  mar- 
riage, and  in  favor  of  the  one  who  is  innocent.  If  both  parties 
are  guilty,  neither  has  any  claim  to  relief.  Wood  v.  Wood,  2 
Paige,  108,  111.  This  is  known  as  the  doctrine  of  recrimination, 
which  has  its  foundation  in  reason  and  propriet}^  For,  as  justly 
observed  in  an  English  case,  "it  is  not  unfit,  if  he  who  is  the 
guardian  of  the  purity  of  his  own  house  has  converted  it  into  a 
brothel,  that  he  should  not  be  allowed  to  complain  of  the  pollu- 
tion which  he  himself  has  introduced  ;  if  he,  who  has  first  vio- 
lated his  marriage  vow,  should  be  barred  of  his  remedy,  the 
parties  may  live  together,  and  find  sources  of  mutual  agreement 
in  the  humiliation  of  mutual  guilt."  Lord  Stowell  in  Beeby 
v.  Beeby,  1  Hagg.  Ecc.  789.  So,  it  is  said,  that  such  parties  are 
"suitable  and  proper  companions  for  each  other."  Wood  v. 
Wood,  2  Paige,  108,  111.     And  it  is  a  well-settled  rule,  that  the 
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complainant  must  come  into  court  with  clean  hands  and  a  chaste 
character,  not  stained  with  the  same  infamy  and  crime  of  which 
complaint  is  made.  Mattox  v.  Mattox,  2  Ohio,  234;  and  see 
Or  egg  v.  Wyman,±  Gush.  322;  Freeman  v.  Sedgwick,  6  Gill 
(Md.),  28  ;    Willinck  v.  Davis,  Harper  (S.  C.),  260. 

§2.  Nature  and  definition.  Recrimination  is  defined  "as 
being  the  defense  which  consists  in  showing  that  the  complainant 
in  a  divorce  cause  has  himself  broken,  either  completely  or  in 
part,  the  same  matrimonial  chain,  of  whose  breach  by  the  other 
party,  whether  in  the  same  or  in  any  other  of  its  links,  he  com- 
plains." 2  Bish.  Marr.  and  Div.,  §  79  ;  and  see  cases  cited  in 
preceding  section.  Thus,  if  a  husband,  who  seeks  to  obtain  a 
divorce  on  account  of  the  criminal  conduct  of  his  wife,  has  him- 
self been  guilty  of  the  same  offense,  whether  before  or  after  the 
adultery  of  the  wife,  it  is  a  conclusive  bar  to  the  suit.  Forster 
v.  Forster,  1  Hagg.  Con.  144 ;  Brisco  v.  Brisco,  2  Add.  Ecc. 
259  ;  Smith  v.  Smith,  4  Paige,  432 ;  Anonymous,  17  Abb.  (N. 
Y.)  48.  So,  it  bars  the  husband's  suit  for  divorce  from  the  bond 
of  matrimony,  for  his  wife's  adultery  and  desertion,  if  it  appears 
that  during  the  time  of  such  desertion,  he  himself  committed 
adultery.  Clapp  v.  Clapp,  97  Mass.  531 ;  Adams  v.  Adams,  2 
C.  E.  Green  (N.  J.),  324 ;  and  see  Lesener  v.  Lesener,  31  Barb. 
330  ;  Qhristianberry  v.  Christianberry,  3  Blackf.  (End.)  202  ;  but 
see  Ristine  v.  Ristine,  4  Rawle  (Penn.),  460  ;  Foy  v.  Foy,  13 
Ired.  (N.  C.)  90.  And  it  has  likewise  been  held  that  a  single 
act  of  adultery  is  sufficient  in  bar,  whatever  the  extent  of  guilt 
on  the  other  side.     Astley  v.  Astley,  1  Hagg.  Ecc.  714. 

It  was  an  established  rule  in  the  English  ecclesiastical  courts, 
that  cruelty  could  not  be  pleaded  in  bar  to  a  charge  of  adultery. 
Cocksedge  v.  Cocksedge,  1  Rob.  Ecc.  R.  90  ;  Ghettel  v.  Chettel,  3 
Phillim.  507  ;  Eldred  v.  Eldred,  2  Curt.  Ecc.  376  :  Moorsom  v. 
Moorsom,  3  Hagg.  Ecc.  87.  Yet  it  would  seem  that,  in  a  suit  by 
the  wife  on  the  ground  of  cruelty,  the  husband  could  defend  it 
by  showing  her  adultery  (see  Watkyns  v.  Watkyns,  2  Atk.  96) ; 
and,  in  this  country,  it  has  been  expressly  held  that  adultery  is 
a  good  bar  to  a  divorce  suit  from  bed  and  board  for  cruelty 
(Johns  v.  Johns,  29  Ga.  718;  Holmes  v.  Holmes,  Walk.  [Miss.] 
474) ;  especially,  where  the  adultery  occurred  before  the  alleged 
acts  of  cruel  treatment  by  the  husband.  Bedell  v.  Bedell,  1 
Johns.  Ch.  604.  But  in  recent  cases  in  New  York  it  is  held  that, 
in  an  action  for  a  limited  divorce,  on  the  ground  of  cruelty,  the 
defendant  is  not  at  liberty  to  set  up  the  adultery  of  the  plain- 
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tiff,  either  as  a  defense  or  as  a  counter-claim.  Henry  v.  Henry, 
27  How.  5;  S.  0.,  3  Rob.  614;  17  Abb.  411  ;  TerJmnev.  Terhune, 
40  How.  (N.  Y.)  258. 

In  a  proceeding  for  a  divorce,  in  Missouri,  by  a  husband 
against  his  wife  for  drunkenness,  the  wife  may  defend  by  show- 
ing the  adultery  of  the  husband,  and,  if  that  fact  be  found,  a 
divorce  will  not  be  granted.  Ryan  v.  Ryan,  9  Mo.  539;  and 
see  Neagle  v.  Neagle,  12  id.  53 ;  Duncan  v.  Duncan,  id.  157. 
So,  in  a  California  case,  it  was  held  that  the  several  offenses  con- 
stituting grounds  of  divorce  under  the  statute  of  that  State,  are 
equally  pleadable  in  bar  to  the  suit  for  divorce,  the  one  to  the 
other,  within  the  principle  of  the  doctrine  of  recrimination. 
Conantv.  Conant,  10  Cal.  249;  see  contra,  Lovett  v.  Lovett,  11 
Ala.  763.  In  a  Georgia  case,  it  was  held  that,  when  a  wife  sues 
for  divorce  on  the  ground  that  her  husband  whipped  her,  he 
cannot  justify  by  showing  opprobrious  or  abusive  language  on 
her  part,  because  it  is  not  "like  conduct."  Olwlston  v.  Ghol- 
ston,  31  Ga.  625. 

In  cross  actions,  brought  by  husband  and  wife  for  a  separation 
from  bed  and  board,  where  the  faults  of  the  parties  are  nearly 
balanced,  and  are  of  a  similar  nature,  neither  party  can  be  heard 
to  complain  in  a  court  of  justice.  Thomas  v.  Taillen,  13  La. 
Ann.  127  ;  Trowbridge  v.  Carlin,  12  id.  882. 

It  was  well  settled  in  England,  in  the  ecclesiastical  courts,  that 
where  adultery  is  pleaded  by  way  of  recrimination,  and  as  a  bar, 
it  is  not  necessary  to  prove  such  strong  facts,  as  are  required  to 
convict  the  other  party  ;  for  the  reason  that  the  party  who  enters 
the  court  with  a  criminal  imputation  on  the  other  must  purge 
his  own  conduct  of  all  reasonable  imputation  of  the  same  sort. 
Forster  v.  Forster,  1  Hagg.  Con.  144 ;  Astley  v.  Astley,  1  Hagg. 
Ecc.  714  ;  Chettle  v.  Chettle,  3  Phillim.  507.  But  this  distinction 
is  not  regarded  in  the  present  divorce  court  of  England  (see  Sop- 
with  v.  Sopicith,  2  Swab.  &  Tr.  160),  and  it  would  seem  to  be 
wholly  disregarded  by  the  courts  in  this  country.  See  Cummins 
v.  Cummins,  2  McCart.  (N.  J.)  138;  Flavett  v. Flavell,  5  C.  E. 
Green  (N.  J.),  211 ;  S.  C.  affirmed,  7  id.  599.  So,  even  in  the 
ecclesiastical  courts,  it  was  clearly  laid  down  that  a  defendant 
who  sets  up  the  plaintiff's  adultery  must  prove  it  to  make  good 
his  bar.  Goodhall  v.  Goodhall,  2  Lee' s  Ecc.  384  ;  Stone  v.  Stone, 
3  Notes  Cas.  278 ;  Turton  v.  Turton,  3  Hagg.  Ecc.  338. 

§  3.  How  far  condoned  act  may  be  set  up  by  way  of  recrimina* 
tion.     As  it  regards  the  question,  whether  or  not  a  condoned 
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offense  is  available  in  recrimination,  it  has  been  observed  that 
"  it  does  not  follow  because  a  condonation  or  forgiveness  by  the 
complainant  will  bar  a  suit  for  a  divorce,  that  it  will  have  the 
same  effect  as  to  a  defense,  by  way  of  recrimination,  set  up  by 
the  defendant.  That  must  depend  upon  the  particular  circum- 
stances of  the  case."  Wood  v.  Wood,  2  Paige,  108  ;  see  Morrell 
v.  Morrell,  1  Barb.  318  ;  Beeby  v.  Beeby,  1  Hagg.  Ecc.  789.  And 
in  a  case  in  the  ecclesiastical  court  in  England,  where  the  adul- 
tery of  the  wife,  who  was  the  defendant,  was  of  a  very  profligate 
nature ;  and  the  husband  had  many  years  before  been  guilty  of 
a  single  act  of  adultery,  which  she  had  forgiven,  the  divorce  was 
granted.  Anichini  v.  Anichini,  2  Curt.  Ecc.  210  ;  and  see  Seller 
v.  Seller,  1  Swab.  &  Tr.  482.  So,  in  a  New  Jersey  case,  it  was 
held  that  where  the  husband's  adultery  has  been  forgiven  for 
years,  it  will  not  take  away  his  right  of  redress  for  unrestrained 
profligacy  of  his  wife.     Jones  v.  Jones,  18  N.  J.  Eq.  33. 

But  in  a  recent  case  in  the  present  divorce  court  in  England,  it 
was  laid  down  as  decided,  that  neither  the  fact  that  the  act  of 
adultery  was  isolated,  nor  that  it  had  been  forgiven,  will  consti- 
tute such  special  circumstances  as  to  justify  the  court  in  depart- 
ing from  that  which  must  be  taken  to  be  its  rule,  not  to  grant  a 
divorce  when  the  petitioner  also  has  been  guilty  of  adultery. 
Thus,  on  one  occasion  subsequent  to  his  marriage,  the  petitioner 
had  connection  with  a  female  with  whom  he  had  cohabited  before 
marriage.  The  fact  became  known  to  the  respondent  shortly 
afterward,  and  was  by  her  forgiven,  and  her  cohabitation  with 
her  husband  was  continued  for  some  considerable  time.  It  was 
nevertheless  held,  that  the  condonation  by  the  respondent  was 
not  a  fact  to  jastify  the  court  in  exercising  its  discretion  in  favor 
of  the  petitioner,  and,  therefore,  it  dismissed  the  petition. 
McCord  v.  McCord,  L.  R.,  3  P.  &  M.  237  ;  S.  C,  13  Eng.  R.  459  ; 
see  also  Ooode  v.  Ooode,  2  Swab.  &  Tr.  253. 


ARTICLE  V. 

LAPSE   OF  TIME   AND   INSINCERITY. 

Section  1.  In  general.  Mere  lapse  of  time  is  not  of  itself  suf- 
ficient to  bar  a  party's  claim  to  a  divorce  {Clark  v.  Clark,  97  Mass. 
331) ;  but  a  long  delay  will  generally  be  taken  into  the  account, 
as  tending  to  establish  insincerity  on  the  part  of  the  plaintiff, 
and  especially  when  the  plaintiff  is  the  husband.     See  William? 
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son  v.  Williamson,  1  Johns.  Ch.  488 ;  Stokes  v.  Stokes,  1  ]\Io.  320 ; 
Ferrers  v.  Ferrers,  1  Hagg.  Con.  130.  Thus,  in  a  case  where 
the  husband  sought  a  divorce  on  the  ground  of  the  wife' s  adul- 
tery, it  was  said,  "  the  first  thing  which  the  court  looks  to,  when 
a  charge  of  adultery  is  preferred,  is  the  date  of  the  charge,  rela- 
tively to  the  date  of  the  criminal  fact  charged,  and  known  by 
the  party  ;  because,  if  the  interval  be  very  long  between  the  date 
and  knowledge  of  the  fact,  and  the  exhibition  of  them  to  the 
court,  it  will  be  indisposed  to  relieve  a  party  who  appears  to  have 
slumbered  in  sufficient  comfort  over  them,  and  it  will  be  inclined 
to  infer  an  insincerity  in  the  complaint,  or  an  acquiescence  in 
the  injury,  whether  real  or  supposed,  or  a  condonation  of  it. 
It,  therefore,  demands  a  full  and  satisfactory  explanation  of  this 
delay,  in  order  to  take  it  out  of  the  reach  of  such  interpreta- 
tions." Lord  Stowell  in  Mortimer  v.  Mortimer,  2  Hagg.  Con. 
310. 

§  2.  Delay  by  husband.  In  accordance  with  the  doctrine  above 
stated,  it  is  clear  that  a  suit  for  divorce  ought  to  be  brought  by 
the  husband  within  so  short  a  time  as  reasonably  to  show  that 
he  is  smarting  under,  and  acting  on  a  proper  sense  of  the  wrong 
itself,  and  that  he  has  not  acquiesced,  until  he  finds  it  necessary 
to  justify  himself  to  others,  or  becomes  desirous  of  a  divorce  for 
some  other  ulterior  purpose.  Whittington  v.  Whittington,  2 
Dev.  &  Bat.  (N.  C.)  64.  And  where  the  husband  delayed  bring- 
ing his  suit  for  twenty  years,  during  which  time  the  wife  was 
living  with  another  man,  to  whom  she  was  married,  the  husband 
was  not  permitted  to  succeed  {Williamson  v.  Williamson,  1 
Johns.  Ch.  488) ;  and  a  much  shorter  period  would  ordinarily 
be  sufficient  to  defeat  the  suit.  lb. ;  Valleau  v.  Valleau,  6  Paige, 
207.  Under  the  Revised  Statutes  of  New  York,  five  years  would 
suffice.  lb. 

§  3.  Delay  by  wife.  The  courts  do  not  so  readily  permit  lapse  of 
time  to  bar  relief  where  the  wife  is  the  complaining  party  ;  and 
the  same  presumption  of  forgiveness  or  acquiescence  would 
not  arise  against  the  wife,  whose  husband  might  be  living  in 
adultery  with  another  woman,  as  would  arise  against  the  hus- 
band, were  the  case  reversed.  See  D'  Aguilar  v.  D'Aguilar,  1 
Hagg.  Ecc.  773  ;  Angle  v.  Angle,  1  Rob.  Ecc.  R.  634.  It  is  in 
entire  accordance  with  the  soundest  principles  of  public  policy 
and  morality  that  a  wife,  while  living  in  a  state  of  separation 
from  her  husband  in  silent  submission  to  her  wrongs,  shall  not 
be  debarred  by  any  lapse  of  time  from  the  protection  to  which 

Vol.  II.— 76 


602  DIVORCE. 

she  might  otherwise  be  entitled  whenever  the  husband  shall  dis- 
turb her  peace  by  an  attempted  exercise  of  his  marital  rights 
{Cummins  v.  Cummins,  2  McCart.  [N.  J.]  138) ;  and  the  wife  was 
accordingly  granted  a  divorce  after  the  lapse  of  nine  years.  lb. 
So,  in  a  recent  English  case,  a  wife  separated  from  her  husband 
in  consequence  of  his  incestuous  adultery  with  her  sister,  and 
after  the  lapse  of  eighteen  years  she  presented  a  petition  for  a 
dissolution  of  marriage  on  the  ground  of  that  adultery.  Her 
explanation  of  the  delay  which  had  occurred  was,  that  her 
mother  was  very  anxious  to  avoid  a  public  exposure  of  the 
scandal,  and  she  yielded  to  her  mother's  urgent  entreaties,  and 
forbore  to  take  proceedings  until  her  mother's  death  ;  and  it  was 
held,  that  although  the  petitioner  had  been  guilty  of  unreason- 
able delay,  it  was  not  of  such  a  character  as  to  deprive  her  of 
her  right  to  a  decree.  Newman  v.  Newman,  L.  R.,  2  P.  &  M. 
57  ;  see  also  Cooke  v.  Cooke,  3  Swab.  &  Tr.  126 ;  Harrison  v. 
Harrison,  id.  362  ;  Doan  v.  Doan,  3  Penn.  Law  Jour.  Rep.  7 ; 
Schonwald  v.  Sclionwald,  Phillips'  (N.  C.)  Eq.  215. 

But  where  the  wife  slumbered  on  her  rights  twenty  two  years 
after  the  discovery  of  the  insanity  of  her  husband  when  mar- 
ried, before  filing  a  bill  to  avoid  the  marriage  on  that  groand, 
her  great  delay  was  held  to  be  a  bar  to  the  relief  sought.  Raw- 
don  v.  Rawdon,  28  Ala.  565.  So  in  a  case  of  cruelty,  where  the 
wife's  suit  was  not  instituted  until  eight  years  after  the  commis- 
sion of  the  acts  of  cruelty  complained  of,  it  was  deemed  neces- 
sary that  the  reason  for  the  delay  should  be  shown  in  evidence. 
Fellows  v.  Fellows,  8  N.  H.  160. 

§  4.  Delay  explained.  It  follows  from  what  has  been  laid 
down  in  the  preceding  sections,  that  delay  in  bringing  suit  may 
be  satisfactorily  explained  to  the  court.  And  the  principle,  as 
stated  in  an  English  case,  is  that  the  husband  ought  to  proceed 
with  such  celerity  as  the  case  admits  of,  to  obtain  the  remedy  he 
seeks  ;  but  it  is  also  settled  that,  if  any  circumstances  occur 
which  reasonably  prevent  him  from  proceeding,  he  is  not 
thereby  debarred  from  doing  so  at  a  time  more  convenient  to 
him.  Coode  v.  Coode,  1  Curt.  Ecc.  755.  In  this  case  the  husband 
was  compelled  to  discontinue  his  suit  against  the  wife  from  lack 
of  funds,  but  he  was  permitted  to  carry  on  a  fresh  suit  on  pro- 
curing the  requisite  means.  lb. 

So,  the  offense  may  be  of  such  a  character  that  its  commission 
may  be  brought  about  by  one  of  the  parties  without  the  knowl- 
edge of  the  other,  as  for  instance,  adultery ;  and  the  want  of 
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knowledge,  in  such  case,  sufficiently  excuses  the  delay,  whether 
the  suit  is  instituted  by  the  husband  or  by  the  wife.  Clark  v. 
Clark,  97  Mass.  331. 

§  5.  Statute  of  limitations.  In  some  of  the  States,  as  in  New 
York  (see  ante,  557,  §  2),  the  period  within  which,  after  discovery 
of  the  offense,  the  suit  for  divorce  must  be  brought  is  limited  by 
statute.  Thus,  an  Alabama  statute  provides  that  when  a  divorce 
on  the  ground  of  adultery  is  desired,  the  suit  must  be  brought 
"  within  one  year  after  the  discovery  of  the  act  charged,"  or  no 
decree  can  be  rendered  for  the  complainant.  Smedley  v.  Smedley, 
30  Ala.  714.  See  as  to  the  construction  of  the  ISTew  York  statute  : 
Valleau  v.  Valleau,  6  Paige,  207  ;  Montgomery  v.  Montgomery, 
3  Barb.  Ch.  132 ;  Moulton  v.  Moullon,  2  id.  309  ;  Wisconsin 
statute  :  Butcher  v.  Butcher,  39  Wis.  651,  662 ;  Indiana  statute  : 
McCafferty  v.  McCafferty,  8  Blackf.  (Ind.)  218. 

Under  the  existing  English  statute,  the  divorce  from  the  bond 
of  matrimony  may  be  refused,  in  the  discretion  of  the  court, 
when  the  petitioner  shall  "have  been  guilty  of  unreasonable 
delay  in  presenting  or  prosecuting  such  petition "  (Stat.  20  & 
21  Vict.,c.  85,  §  31)  ;  and  the  "  delay"  here  intended,  is  thought 
to  be  "  that  sort  of  delay  which  would  show  the  petitioner  to 
have  been  insensible  to  the  loss  of  his  wife,  and  might  almost  be 
said  to  be  equivalent  to  condonation."  Bellow  v.  Bellow,  1 
Swab.  &  Tr.  553.  See  also,  as  to  the  construction  of  this  provis- 
ion of  the  English  statute,  Smallwood  v.  Smallwood,  2  id.  397 ; 
Tollemache  v.  Tollemache,  1  id.  557 ;  Matthews  v.  Matthews,  1 
id.  449  ;  S.  C.  affirmed,  3  id.  161. 

§  6.  Insincerity.  We  have  seen  {ante,  573,  §  1),  that  a  long 
delay  in  bringing  suit  for  divorce  has  a  tendency  to  establish  the 
insincerity  of  the  complainant ;  and  this  being  established,  he 
has  no  longer  any  standing  in  court.  Thus,  if  a  man,  not  desir- 
ing a  divorce  from  his  wife,  should  bring  a  divorce  suit  against 
her  for  the  mere  purpose  of  giving  her  trouble,  or  casting 
reproach  upon  her  reputation,  or  for  any  other  reason  than  what 
appears  in  the  case,  he  should  be  sent  out  of  court.  2  Bish. 
on  Marr.  &  Div.,  §  111.  But  on  the  other  hand,  it  would  seem  to 
be  the  true  doctrine,  that  there  is  no  insincerity  in  any  applica- 
tion in  which,  in  good  faith,  the  party  applying  desires  to  get 
rid  of  the  marriage,  notwithstanding  a  protracted  delay  in  mak- 
ing the  application.  See  lb.;  and  see  H.  &  C,  1  Swab.  &  Tr 
605,  619. 
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TITLE  IV. 

OF  THE  EFFECT  OF  A  DIVORCE. 

ARTICLE  I. 

SENTENCE   OF   NULLITY. 

Section  1.  Effect  on  parties.  The  effect  of  a  sentence  of  nul- 
lity as  it  respects  the  parties  to  a  void,  or  a  merely  voidable 
marriage,  is,  to  place  them  legally  in  the  position  they  occupied 
before  a  marriage  ever  took  place  between  them.  After  the  sen- 
tence, they  are  single  persons,  if  before  they  were  single  (Anstey 
v.  Manners,  Grow,  10)  ;  and  their  property  rights,  between  them- 
selves, are  to  be  viewed  as  having  never  been  been  operated 
upon  by  the  marriage.  Thus,  the  man  has  no  valid  claim  to 
any  personal  estate  which  belonged  to  the  woman,  nor  is  he 
entitled  to  curtesy  in  her  lands.  Gage  v.  Acton,  1  Ld.  Raym. 
515  ;  Aughtie  v.  Aughtie,  1  Phillim.  201  ;  Sellars  v.  Davis,  4 
Yerg.  (Tenn.)  503  ;  Galloway  v.  Bryan,  6  Jones  (N.  C),  569.  So, 
the  woman  is  entitled  to  no  share  in  his  effects,  neither  is  she  to 
alimony  or  to  dower.  Fischli  v.  Fischli,  1  Blackf.  (Ind.)  360 ; 
Bird  v.  Bird,  1  Lee,  621  ;  Bartlett  v.  Bartlett,  Clarke  (N.  Y.), 
460;  2  Bish.  on  Marr.  &  Div.,  §  690  ;  see  Griffin  v.  Griffin,  47 
N.  Y.  (2  Sick.)  134  ;  Zule  v.  Zule,  Saxton  (N.  J.),  96.  But  like 
any  other  feme  sole,  she  may  sue  and  be  sued  {Hatcliett  v.  Bad- 
deley,  2  W.  Bl.  1079  ;  2  Bish.  on  Marr.  &  Div.,  §  690) ;  and  can 
even  recover,  in  an  action  at  law,  her  property  of  him  who  was 
before  regarded  as  her  husband.  lb. ;  Lawson  v.  Sholwell,  27 
Miss.  630.  Under  the  statutes  of  some  of  the  States  the  woman 
may  likewise  be  granted  alimony  on  the  decree  of  nullity.  See 
Vanvalley  v.  Vanvalley,  19  Ohio  St.  588  ;  State  v.  Smith,  19 
Wis.  531 ;  Strode  v.  Strode,  3  Bush  (Ky.),  227 ;  but  see  Ghase  v. 
Chase,  55  Me.  21. 

It  has  been  held,  that,  if  a  woman  is  led  into  a  void  marriage, 
by  one  falsely  representing  himself  to  be  a  widower,  when  he  is 
not,  but  has  a  former  wife  living,  she  may  recover  of  him  com- 
pensation for  the  services  rendered  during  the  cohabitation  with 
him  ;  and  upon  his  death,  the  claim  may  be  enforced  against 
his  estate  in  the  hands  of  his  legal  representatives.  Higgins  v. 
Breen,  9  Mo.  497  ;  see  also  Fox  v.  Dawson,  8  Mart.  (La.)  94.    So, 
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a  court  of  equity  will  sustain  a  bill  for  the  redelivery  to  a  woman; 
of  property,  to  which  the  defendant  acquired  possession  by 
virtue  of  an  illegal  marriage  with  the  plaintiff.  Young  v. 
Naylor,  1  Hill's  (S.  C.)  Eq.  383 

§  2.  On  children.  By  force  of  the  sentence  of  nullity,  the 
children  are  illegitimate,  equally  whether  the  marriage  was 
voidable  or  void.  2  Bish.  Marr.  &  Div.,  §  690  ;  see  Lincecum  v. 
Lincecum,  3  Mo.  441. 

§  3.  Effect  as  to  third  persons.  While,  as  between  the  woman 
and  the  man,  the  former  is  entitled,  after  sentence  of  nullity,  to 
have  again  all  her  property,  and  while,  as  against  the  man,  all 
claims  extinguished  by  the  marriage  are  revived,  yet  it  is  held 
to  be  otherwise  as  against  a  third  person.  Cage  v.  Acton,  1  Ld. 
Raym.  515,  521.  Though,  even  as  against  a  third  person,  if  the 
husband,  by  collusion  with  him,  gave  or  sold  to  him  before  the 
sentence  of  nullity,  the  goods  of  the  wife,  she  may  reclaim 
them,  on  showing  the  collusion.  2  Bright  on  Husb.  and  Wife, 
365.  And  if,  without  collusion,  the  husband  has  aliened  his 
wife's  land,  and  afterward  the  voidable  marriage  is  made  void 
by  a  sentence  of  nullity,  the  wife  may  enter,  under  Stat.  32 
Hen.  8,  ch.  28,  during  the  life  of  the  husband.  lb.;  Co.  Litt.  326  a  ; 
2  Bish.  on  Marr.  &  Div.,  §  691.  So,  it  is  too  late  after  sentence  of 
nullity,  for  the  husband's  creditors  to  come  in  and  take  the 
wife's  property  for  his  debts,  whatever  they  might  have  done 
prior  to  such  sentence.  Kelly  v.  Scott,  5  Gratt.  ("Va.)  479  ;  see 
Sellers  v.  Davis,  4  Yerg.  (Tenn.)  503. 

But  it  is  clear  that  a  man  is  liable  for  the  debts  contracted  by 
a  woman  with  whom  he  is  cohabiting  under  a  void  marriage  (see 
Johnston  v.  Allen,  3  Daly  [N.  Y.],  43 ;  S.  C,  6  Abb.  N.  S.  306 ; 
37  How.  Pr.  506 ;  Ponder  v.  Graham,  4  Fla.  23) ;  and  the  mere  fact 
of  a  man  entering  into  a  voidable  marriage  renders  him  liable  to 
the  same  extent  as  though  no  imperfection  attached  thereto  ;  but, 
after  sentence  of  nullity,  his  liability  of  course  ceases.  Anstey  v. 
Manners,  Grow.  10 ;  and  see  1  Bish.  on  Marr.  &  Div.,  §  116. 

§  4.  Effect  as  to  land,  etc.  It  was  held  in  an  early  case  that, 
if  a  lease  be  made  to  husband  and  wife  during  the  coverture,  and 
the  husband  sows  the  land,  and  afterward  they  are  divorced 
causa  pr •  ^contractus,  the  husband  shall  have  the  emblements, 
and  not  the  lessor.  Oland^s  Case,  5  Co.  116  ;  for,  although  the 
suit  is  the  act  of  the  party,  yet  the  sentence  which  dissolves  the 
marriage  is  the  judgment  of  the  law.  lb. ;  2  Bl.  Com.  124 ;  and 
see  Bulwer  v.  Bulwer,  2  B.  &  Aid.  470. 
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If  land  is  given  to  a  husband  and  wife,  and  the  heirs  of  theii 
two  bodies,  and  afterward  the  marriage,  being  voidable,  is 
avoided  by  sentence,  neither  of  them  can  have  the  estate,  but 
they  are  only  tenants  for  life,  notwithstanding  the  inheritance 
once  vested  in  them.  Bright  on  Husb.  &  Wife,  365  ;  2  Bish. 
Marr.  &  Div.,  §  692.  And  if,  before  the  divorce,  the  parties  are 
disseized  of  such  land,  and  the  husband  releases  to  the  dis- 
seizor ;  the  woman,  after  the  divorce,  may  have  the  moiety  of  it, 
though  there  were  no  moieties  before ;  for  the  divorce  converts 
the  estate  into  moieties.  lb. 


ARTICLE  II. 

DIVOECE   FROM   BOND    OF   MATRIMONY. 

Section  1.  In  general.  The  consequences  resulting  from  the 
dissolution  of  a  marriage  originally  valid  differ  from  those  which 
follow  the  sentence  of  nullity,  and  some  of  these  consequences  or 
effects  will  now  be  noticed. 

§  2.  Status  of  the  parties.  The  general  doctrine  is,  that  a 
decree  of  divorce  from  the  bond  of  matrimony,  when  unincum- 
bered by  any  statutory  limitations  or  restrictions,  operates  to 
release  the  parties  respectively  from  all  the  obligations  which  the 
dissolved  marriage  imposed.  In  other  words,  "with  the  disso- 
lution, the  obligations  arising  from  the  marriage  are  completely 
discharged,  and  the  parties  stand  in  the  same  position  as  though 
such  marriage  had  never  been  contracted."  Field,  C.  J.,  in 
Barber  v.  Barber,  16  Cal.  378  ;  and  see  Forrest  v.  Forrest,  3 
Bosw.  (N.  Y.)  661,  671 ;  S.  C,  9  Abb.  Pr.  289  ;  People  v.  Homy, 
5  Barb.  117.  But  in  many  of  the  States,  statutory  restrictions 
and  prohibitions  have  been  placed  on  one  or  both  of  the  parties 
to  the  divorce,  and  questions  of  much  interest  have  arisen  in  re- 
spect to  the  extent  of  such  restraints.  Thus,  under  a  general 
statute  which  authorizes  a  divorce  and  also  forbids  the  guilty 
party  to  contract  a  second  marriage  during  the  life-time  of  the 
innocent  party,  arises  the  question  whether  such  guilty  party 
may  marry  in  any  other  State  or  country.  And  although,  agree- 
ably to  the  weight  of  authority,  this  question  should  be  answered 
affirmatively  (see  Cambridge  v.  Lexington,  1  Pick.  506,  510 ; 
Ponsford  v.  Johnson,  2  Blatch.  [C.  C]  51  ;  Clark  v.  Clark,  8 
Cush.  385  ;  Dickson  v.  Dickson,  1  Yerg.  [Tenn.]  110) ;  yet,  an 
opposite  view  has  been  entertained  in  some  of  the  New  York 
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cases.  See  Cropsey  v.  Ogden,  11  N.  Y.  (1  Kern.)  228,  235  ;  Smith 
v.  Woodworth,  44  Barb.  198  ;  see  also  Williams  v.  Gates,  5  Ired. 
(N.  C.)  535.  Another  query  sometimes  arising  is,  whether  if 
the  guilty  party  does  marry,  he  is  subject  criminally,  even  in  the 
State  which  pronounced  the  divorce,  to  punishment  under  the 
laws  against  polygamy  or  adultery.  But  it  would  now  seem  to  be 
settled  law  that  he  is  not ;  though  he  may  be  punished  crimi- 
nally under  the  particular  provision  prohibiting  the  second  mar- 
riage. Commonwealth  v.  Putnam,  1  Pick.  136  ;  People  v.  Honey, 
5  Barb.  117  ;  and  see  Dickson  v.  Dickson,  1  Yerg.  (Tenn.)  110  ; 
Calloway  v.  Bryan,  6  Jones  (N.  C),  569 ;  Commonwealth  v . 
Lane,  113  Mass.  458  ;  S.  C,  18  Am.  Rep.  509.  A  still  further  qu  i  y 
is,  whether  prohibitions  of  second  marriage  to  the  divorced  party 
should  be  construed  so  as  to  render  the  marriage  void,  where  no 
express  words  of  nullity  are  employed  ;  and  upon  this  question 
the  authorities  differ.  That  some  of  these  provisions  should  be 
so  construed,  see  Hamland  v.  Halstead,  34  N.  Y.  (7  Tiff.)  643  ; 
Marshall  v.  Marshall,  4  N.  Y.  S.  C.  (T.  &  C.)  449  ;  S.  C,  2  Hun, 
238;  48  How.  57  ;  Calloway  v.  Bryan,  6  Jones  (N.  C),  569  ;  but 
see,  as  favoring  an  opposite  view,  Parke  v.  Barron,  20  Ga.  702  ; 
Williams  v.  Oates,  5  Ired.  (N.  C.)  535  ;  1  Bish.  on  Man*.  &  Div.^ 
§  287a. 

The  statute  of  Mississippi  expressly  gives  the  guilty  party,  in 
all  cases  after  divorce,  the  right  to  marry.  Powell  v.  Powell,  27 
Miss.  783.  But  the  statute  of  Kentucky  provides  that  the  decree 
of  divorce  shall  not  "authorize  the  injured  party  again  to  con- 
tract matrimony  within  two  years  from  the  time  of  pronouncing 
such  final  decree ; "  and  under  this  provision  the  courts  hold 
that,  if  the  injured  party  contracts  a  second  marriage  within  the 
two  years,  it  is  a  nullity,  void  for  every  purpose.  Cox  v.  Combs, 
8  B.  Monr.  (Ky.)  231.  The  offending  party  is  not,  of  course, 
released  by  the  final  decree,  but  "  shall  remain  subject  to  all  the 
pains  and  penalties  which  the  law  prescribes  against  a  marriage 
while  a  former  husband  or  wife  is  living/'  lb. 

§  3.  Rights  of  property.  The  effect  of  a  divorce  from  the  bond 
of  matrimony  upon  property  rights  is,  to  put  an  end  to  all 
rights  depending  upon  the  marriage,  and  not  actually  vested, 
such  as  dower  in  the  wife,  curtesy  in  the  husband,  and  the  right 
of  the  husband  to  reduce  to  possession  his  wife's  choses  in  action. 
Rice  v.  Lumley,  10  Ohio  St.  596;  Billan  v.  Hercklebrath.  23 
Ind.  71 ;  Whitsell  v.  Mills,  6  Ind.  229  ;  Given  v.  Jlarr,  27  Me. 
212;  Barbour  v.  Barbour,  46  id.  9  ;  Burdick  v,  Briggs,  11  Wis. 
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126  ;  Miltimore  v.  Miltimore,  40  Penn.  St.  151 ;  Stilphen  v. 
Houdlette,  60  Me.  447  ;  but  see  Wait  v.  Wait,  4  N.  Y.  (4  Comst.) 
95  ;  Forrest  v.  Forrest,  6  Duer  (X.  Y.),  102, 153  ;  Mansfield  v. 
Mclntyre.  10  Ohio,  27.  But  in  many  of  the  States  there  art- 
statutory  provisions  to  the  effect  that,  where  the  wife  is  the  inno- 
cent party,  she  shall  be  entitled,  immediately  on  the  divorce,  to 
dower  in  the  lands  of  the  husband,  in  the  same  manner  as 
though  he  were  dead.  See  Merrill  v.  Shattuck,  55  Me.  370  ;  Smith 
v.  Smith,  13  Mass.  231.  And  her  right  extends  not  only  to  lands 
whereof  the  husband  was  seized  at  the  time  of  the  dissolution  of 
the  marriage,  but  also  to  those  aliened  during  the  coverture. 
Harding  v.  Alden,  9  Me.  140  ;  Davol  v.  Rowland,  14  Mass.  219; 
see  Cunningham  v.  Cunningham,  2  Ind.  233.  Not,  however,  to 
land  aliened  before  the  enactment  of  the  statute  creating  this 
peculiar  kind  of  dower,  even  though  the  statute  were  in  force 
when  the  divorce  was  granted.  Given  v.  Marr,  27  Me.  212; 
McCafferty  v.  McCafferty,  8  Blackf.  (Ind.)  218. 

At  the  common  law,  the  interest  of  the  husband  in  the  real 
estate  of  the  wife  continues  only  during  coverture  ;  and,  there- 
fore, upon  the  dissolution  of  a  valid  marriage,  the  wife  is  enti- 
tled to  her  real  estate  immediately,  in  the  same  manner  as  if  she 
had   survived   her   husband.      Boykin  v.   Rain,    28   Ala.  332  ; 
Wood  v.  Simmons,  20  Mo.  363.    And  if  he  has  aliened  her  lands, 
she  is  entitled  to  recover  immediate  possession  of  them  as  against 
his  grantee,  lb.  ;  Hays  v.  Sanderson,  7  Bush  (Ky. ),  489;  Renioiek 
v.  Renioiek,  10  Paige,  420, 424;  Barber  v.  Root,  10  Mass.  260;  Starr 
v.  Pease,  8  Conn.  541  ;   Townsend  v.  Griffin,  4  Harr.  (Del.)  440. 
The  general  doctrine  is  that,  where  the  husband  has  forfeited  all 
right  to  his  wife's  property,  by  his  willful  violation  of  the  mar- 
riage contract,  it  is  perfectly  just  and  equitable  that  she  should 
be  permitted  to  retain  for  her  own  use,  and  for  the  education  and 
support  of  the  children  of  the  marriage,  if  there  are  any,  all  the 
real  and  personal  estate  which  belonged  to  her  at  the  time  of  the 
marriage,  or  which  has  come  to  her  by  gift,  devise  or  descent 
from  any  of  her  relatives  during  the  coverture  ;  and  which  the 
husband  had  not  recovered  and  reduced  to  his  actual  possession 
previous  to  the  commission  of  the  offense  for  which  the  divorce 
is  granted.     See  Hamland  v.  Bloom,  6  Johns.  Ch.  178  ;  Hake  v. 
Fink,  9  Watts  (Penn.),   336  ;  Renwick  v.  Renioiek,  10  Paige, 
420 ;  S.  C,  2  N".  Y.  Leg.  Obs.  381.     And  where  a  legacy  for  the 
wife  came  into  the  hands  of  the  husband  as  executor  and  trus- 
tee, and  she  afterward,  on  her  petition,  obtained  a  divorce  from 
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the  bond  of  matrimony,  the  court  held  that  the  husband  had 
not,  in  contemplation  of  law,  reduced  the  legacy  into  possession, 
and  that  so  she  was  entitled  to  it  as  against  him.  Kintzinger'  s 
Estate,  2  Ashm.  (Penn.)  455.  And,  in  a  Mississippi  case,  the 
court  decreed  to  the  wife,  upon  granting  a  divorce  on  account  of 
the  adulteiy  of  the  husband,  a  restoration  of  all  the  property 
which  he  had  received  by  virtue  of  the  marriage,  although,  he 
had  reduced  it  to  possession.  Teioksbury  v.  Tewksbury,  4  How. 
(Miss.)  109. 

The  common  law  right  of  the  husband  to  use  his  wife's  name, 
in  a  suit  to  recover  her  choses  in  action,  rests  solely  upon  the 
coverture,  and  ends  with  the  coverture  as  well  when  it  is  termi- 
nated by  divorce  as  by  death  (Wood  v.  Simmons,  20  Mo.  363  ; 
Browning  v.  Headley,  2  Rob.  [Va.]  340 ;  Lodge  v.  Hamilton,  2 
Serg.  &  R.  491  ;  and  see  Prole  v.  Soady,  L.  R.,  3  Ch.  App.  220); 
and  if,  after  the  extinguishment  of  this  right  by  a  decree  of 
divorce  a  vinculo,  the  husband  receives  money  on  any  thing  due 
to  the  wife  in  action,  she  is  entitled  to  recover  it  of  him  in  an 
action  for  money  had  and  received.  Legg  v.  Legg,  8  Mass.  99. 
How  far,  upon  the  divorce  of  the  husband,  his  assignee  of  the 
wife's  choses  in  action  can  claim  them  as  against  her,  seems  not 
to  be  fully  settled.  While,  according  to  some  authorities,  the 
assignee  for  a  valuable  consideration  is  entitled  to  protection  (see 
McConnell  v.  Wenricli,  16  Penn.  St.  365),  according  to  other 
authorities,  he  occupies  no  better  condition  than  the  husband 
( Wood  v.  Simmons,  20  Mo.  363) ;  and  it  is  clearly  held,  that  a 
mere  creditor  of  the  husband  is  not  protected.  Thus,  the  debt 
of  a  husband  during  coverture  cannot  be  set  off,  after  divorce, 
against  the  wife's  distributive  share  in  her  father' s  estate,  though 
the  decree  of  divorce  is  subsequent  to  the  intestate's  death. 
Fink  v.  Hake,  6  Watts,  131  ;  and  see  Lodge  v.  Hamilton,  2 
Serg.  &  R.  491 ;  see  Hake  v.  Fink,  9  Watts,  336  ;  Page  v.  Estes, 
19  Pick.  269. 

A  lease  by  the  husband,  of  lands  held  in  right  of  his  wife, 
cannot  inure  against  his  wife  after  a  divorce  a  vinculo,  as  evi- 
dence of  the  lessee's  right  of  possession,  but'only  of  his  right  of 
entry  for  emblements.  Gould  v.  Webster,  1  Tyler  (Vt.),  409  ;  and 
see  Oldham  v.  Henderson,  5  Dana  (Ky.),  254. 

Where  the  title  to  real  estate  is  made  to  husband  and  wife 
jointly,  they  hold  as  at  common  law,  by  entireties,  subject  to 
survivorship.  See  2  Bl.  Com.  182 ;  Doe  v.  Parratt,  5  Term  R. 
652  ;  Banton  v.  Campbell,  9  B.  Monr.  (Ky.)  587 ;  Doe  v.  Howland, 
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8  Cow.  277  ;  Bates  v.  Seely,  46  Perm.  St.  248 ;  Ketchum  v.  Wals- 
worth,  5  Wis.  95 ;  Davis  v.  Clark,  26  Ind.  424  ;  Taut  v.  Camp- 
hell,  7  Yerg.  (Tenn.)  319  ;  Martin  v.  Jackson,  27  Perm.  St.  504. 
Such  interest  of  the  husband  is  liable  to  seizure  and  sale  for  the 
husband's  debts,  and  the  purchaser  will  take  subject  to  the 
wife's  survivorship  unaffected  by  the  wife's  subsequent  divcrce 
from  the  husband.     Ames  v.  Norman,  4  Sneed  (Tenn.),  683. 

The  divorce  from  the  bond  of  matrimony  has  no  operation 
upon  vested  interests ;  and,  therefore,  property  settled  upon  the 
husband  or  wife,  or  held  by  third  persons  for  the  benefit  of 
either,  usually  remains  after  the  divorce  the  same  as  before. 
West  Cambridge  v.  Lexington,  1  Pick.  506 ;  Buffalo  v.  White- 
deer,  15  Penn.  St.  182.  And  it  is  immaterial  as  it  respects  this 
question,  which  was  the  guilty  party,  or  for  what  cause  the  mar- 
riage was  dissolved.  See  Blaker  v.  Cooper,  7  Serg.  &  R.  500 ; 
Bab  cock  v.  Smith,  22  Pick.  61 ;  Miller  v.  Miller,  1  Sandf.  Ch. 
103.  And  see  generally,  on  this  subject,  Carticright  v.  Cart- 
wright,  19  Eng.  Law  &  Eq.  46;  Fussell  v.  Dotoding,  L.  E,.,  14 
Eq.421 ;  Goslin  v.  Clark,  12  C.  B.  (N.  S.)  681 ;  Albee  v.  Wyman,  10 
Gray,  222  ;  Clarke  v.  Lott,  11  111.  105.  But  where  a  man,  in  con- 
sideration of  marriage,  assigned  to  his  intended  wife  all  his  right 
and  interest  in  an  annuity,  to  have  and  to  hold  to  her  during  the 
continuance  of  the  marriage,  and  afterward  married  her,  it  was 
held,  that  upon  a  divorce  from  the  bond  of  matrimony,  granted 
on  her  libel  for  his  cruelty,  her  interest  in  the  annuity  ceased. 
Harvard  College  v.  Head,  11  Mass.  209. 

The  rule  that  the  testimony  of  the  wife  can  never  be 
received  against  her  husband,  except  in  proceedings  instituted 
against  him  on  her  behalf,  hold  good,  not  only  during  the  cover- 
ture, but  also  continues  to  apply  after  a  dissolution  of  the  mar- 
riage contract,  as  regards  transactions  which  took  place  previous 
to  such  dissolution.  Barnes  v.  Camack,  1  Barb.  392  ;  State  v. 
Jolly,  3  Dev.  &  Bat.  (N.  C.)  110.  But  if  the  divorced  wife  is  will- 
ing, she  may  testify  in  favor  of  her  former  husband  to  what  took 
place  during  the  coverture.  Thus,  in  an  action  for  criminal 
conversation  with  the  plaintiff's  wife,  it  is  held  that,  after  a 
divorce  from  the  bond  of  marriage,  she  is  a  competent  witness 
for  the  husband  to  prove  the  charge  laid.  Ratcliff  v.  Wales,  1 
Hill  (N.  Y.),  63  ;  Dickerman  v.  Graves,  6  Cush.  308. 

A  husband  who  has  procured  the  dissolution  of  a  valid  mar- 
riage is  not  liable  to  be  joined  as  defendant  with  the  divorced 
wife,  in  an  action  for  a  tort  committed  by  her  during  the  cover- 
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ture.  Capel  v.  Powell,  17  C.  B.  (N.  S.)  743.  So,  on  the  other 
hand,  it  seems  that  a  right  of  action  for  a  tort  committed  on  a 
wife,  during  coverture,  may  be  enforced  by  her  in  her  own  name 
after  a  dissolution  of  the  marriage,  and  the  late  husband  should 
not  be  joined.     Chase  v.  Chase,  6  Gra}^,  157. 

A  divorce  from  the  bond  of  matrimony  operates  to  take  away 
the  right  of  the  husband  to  administer  on  his  late  wife' s  estate 
after  her  decease.  But  conduct  entitling  the  wife  to  a  divorce 
will  not  have  this  effect,  where  no  application  was  made  for  a 
divorce,  and  none,  in  fact,  obtained.  Altemus'  Case,  1  Ashm. 
(Penn.)  49. 

By  the  statutes  of  Maine,  a  promissory  note  given  by  the  hus- 
band to  the  wife  for  money  borrowed  of  her  is  valid  ;  and  a 
divorce  from  the  bond  of  matrimony  removes  any  disability  to 
the  subsequent  maintenance  of  an  action  upon  the  note  by  her 
against  him.    Webster  v.  Webster,  58  Me.  139  ;  S.  C,  4  Am.  Rep.  253. 

Under  the  statute  of  Tennessee,  the  same  legal  consequences, 
as  to  the  liability  of  the  husband  for  debts  of  the  wife,  do  not 
result  from  a  divorce  obtained  by  her,  as  would  result  from  her 
natural  death.  The  husband  continues  liable  as  if  the  marriage 
had  not  terminated.     Allen  v.  McCullough,  2  Heisk.  (Tenn.)  174. 


ARTICLE  III. 

DIVORCE   FROM   BED   AND    BOARD. 

Section  1.  In  general.  The  decree  of  divorce  from  bed  and 
board,  by  the  English  ecclesiastical  law,  is  said  to  be  either  for 
a  time  or  without  limitation  of  time ;  yet,  by  the  established 
form  of  the  sentence,  the  separation  is  only  until  a  reconcilia- 
tion. See  Barrere  v.  Barrere,  4  Johns.  Ch.  187.  Very  generally, 
in  the  United  States,  the  statute  determines  whether  the  divorce 
shall  be  from  bed  and  board  or  from  the  bond  of  matrimony  ; 
and,  occasionally,  a  statute  will  be  found  expressly  authorizing 
the  courts  to  make  the  separation  perpetual,  or  for  a  limited 
period,  in  their  discretion.  lb. ;  and  see  Bedell  v.  Bedell,  1  id. 
604 ;  Coles  v.  Coles,  2  Md.  Ch.  341 ;  Clutch  v.  Clutch,  Saxton 
(N.  J.),  474;  Graecen  v.  Craecen,  1  Green's  Ch.  (JSr.  J.)  459;  2 
Bish.  on  Marr.  &  Div.,  §  726. 

§  2.  Remarriage.  The  divorce  from  bed  and  board  is  only  a 
legal  separation,  terminable  at  the  will  of  the  parties  ;  the  mar- 
riage continuing  in  regard  to  every  thing  not  necessarily  with- 
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drawn  from  its  operation  by  the  divorce.  Dean  v.  Richmond,  5 
Pick.  461.  The  reconciliation  of  its  own  force  annuls  the  sen- 
tence of  separation,  and,  in  coming  together,  no  new  marriage  is 
required.  2  Bish.  on  Marr.  &  Div.,  §  729  ;  and  see  McKarracher 
v.  McKarracher,  3  Yeates  (Perm.),  56  ;  Thompson  v.  Tlwmpson,  2 
Dall.  128.  Such  a  divorce  does  not,  of  course,  entitle  either  of 
the  parties  to  marry  again,  and  this  is  so,  whether  it  was  granted 
by  a  domestic  or  a  foreign  tribunal.  Young  v.  Naylor,  1  Hill's 
(S.  C.)  Eq.  383. 

§  3.  Property.  At  common  law  the  divorce  from  bed  and 
board  does  not  change  the  relation  of  the  parties  as  to  property. 
Dean  v.  Richmond,  5  Pick.  461 ;  Clark  v.  Clark,  6  Watts  & 
Serg.  85.  It  neither  takes  away  the  right  of  the  wife  to  dower, 
nor  does  it  entitle  her  to  recover  it  during  the  life  of  the  hus- 
band. See  Potter  v.  Barclay,  15  Ala.  439.  Nor  does  it  take 
from  the  husband  his  right  to  the  possession  of  the  wife' s  real 
estate,  either  during  her  life  or  after  her  death,  if  he  is  other- 
wise entitled  to  it,  as  tenant  by  the  curtesy.  Rochon  v.  Leatt, 
2  Stew.  (Ala.)  429  ;  Clark  v.  Clark,  6  Watts  &  Serg.  85.  But  by 
statute  in  some  of  the  States  the  wife  may,  upon  the  divorce, 
take  immediate  possession  of  her  real  property  (Kriger  v.  Day, 
2  Pick.  316),  though  such  a  statute  does  not  have  the  effect  of 
destroying  the  matrimonial  relation.  lb. ;  and  see  Paige  v.  Estes, 
19  Pick.  269. 

The  common-law  right  of  the  husband  to  reduce  into  posses- 
sion the  wife's  choses  in  action  remains  after  a  divorce  from  bed 
and  board  as  before  {Dean  v.  Richmond,  5  Pick.  461) ;  and  he 
may  release  a  chose  in  action  as  a  legacy  due  to  the  wife. 
Stephens  v.  Tottey,  1  Cro.  Eliz.  908.  He  cannot,  however, 
release  her  judgment  for  costs  against  himself  in  the  divorce  suit. 
Stevens  v.  Stevens,  1  Mete.  (Mass.)  279 ;  and  see  Motteram  v. 
Hotter  am,  3  Bulst.  264 ;  Chamber  laine  v.  Hewson,  5  Mod.  70. 
And  his  right  to  the  wife' s  choses  in  action,  after  a  divorce  from 
bed  and  board,  is,  in  equity,  considerably  restricted ;  and  courts 
of  equity,  in  suits  for  divorce  or  separation,  have  the  power  of 
restoring  to  the  wife  the  whole  or  a  portion  of  her  property,  and 
of  restraining  the  husband  from  receiving  gifts  or  legacies  to  her 
after  such  divorce  or  separation.  Holmes  v.  Holmes,  4  Barb. 
295  ;  and  see  Renwick  v.  Renwick,  10  Paige,  420  ;  Fry  v.  Fry, 
7  id.  461. 

§  4.  Wife  sued  and  being  sued.  Notwithstanding  a  divorce 
from  bed  and  board,  the  English  common  law  does  not  hold  the 
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wire  liable  to  be  sued.  Ellah  v.  Leigh,  5  T.  R.  679  ;  Lewis  v. 
Lee,  3  B.  &  C.  291.  But  it  is  otherwise  by  a  recent  statute  in 
England  (Stats.  20  and  21  Vict.,  ch.  85,  §§  25,  26),  and  in  some  of 
the  States  in  this  country,  the  wife  is,  by  statute,  expressly 
qualified  to  sue  and  be  sued.  See  Bonneau  v.  Poydras,  2  Rob. 
(La.)  1.  In  Massachusetts  a  wife  who  is  divorced  from  bed  and 
board,  and  lives  apart  from  her  husband,  may  be  sued  as  well 
as  sue  as  a  feme  sole,  independently  of  any  statutory  provision 
(Pierce  v.  Burnham,  4  Mete.  [Mass.]  303 ;  Dean  v.  Richmond, 
5  Pick.  461) ;  while  in  the  other  States  generally  the  question 
would  seem  to  be  not  well  settled.  See  Burr  v.  Burr,  10  Paige, 
166 ;  Barber  v.  Barber,  1  Chand.  (Wis.)  280  ;  Taylor  v.  Simp- 
son, 5  J.  J.  Marsh.  (Ky.)  689  ;  Benadum  v.  Pratt,  1  Ohio  St. 
403  ;  Clark  v.  Clark,  6  Watts  &  Serg.  85 ;  Prather  v.  Clarke,  1 
Tread.  (S.  C.)  453. 

§  5.  Administration.  The  right  of  the  husband  to  administer 
on  the  effects  of  the  wife  after  her  decease  (McCosker  v.  Goldenf 
1  Bradf.  [N.  Y.]  64)  is  not  taken  away  by  the  divorce  a  mensa 
etthoro;  and  the  husband  may  claim  the  right,  although  his 
guilt  led  to  the  divorce.  Clark  v.  Clark,  6  Watts  &  Serg.  85. 
But  the  wife  has  not  the  same  absolute  right  of  administration 
on  the  decease  of  her  husband  (see  Spratt  v.  Harris,  4  Hagg. 
Ecc.  405 ;  Dew  v.  Clark,  1  id.  311 ;  Webb  v.  Neeaham,  1  Add. 
Ecc.  494)  ;  and  the  court  will  grant  administration  to  a  son  in 
preference  to  a  widow  who  had  been  divorced  for  adultery  com- 
mitted by  her.    In  the  goods  of  James  Dairies,  2  Curt.  Ecc.  628. 

§  6.  Legitimacy  of  children.  When  a  woman  is  separated 
from  her  husband  by  a  divorce  a  mensa  et  thoro,  the  children 
she  has  during  the  separation  are  prima  facie  illegitimate,  for 
the  law  presumes  a  due  obedience  to  the  sentence  of  the  court ; 
but  if  the  parties  are  living  apart  by  consent,  the  children  shall 
be  taken  to  be  legitimate,  and  so  deemed  till  the  contrary  be 
proved.  SI.  George  v.  St.  Margaret,  1  Salk.  123  ;  Van  Aernam 
v.  Van  Aernam,  1  Barb.  Ch.  375. 

§  7.  Wife's  separate  estate.  The  divorce  from  bed  and  board 
does  not  operate  to  deprive  the  wife  of  any  estate  or  property 
rights  held  by  her  independently  of  her  husband,  or  adversely 
to  him  ;  and  where  the  husband  covenants  in  a  valid  deed  of 
separation  to  pay  a  third  person  an  annuity  for  the  use  of  the 
wife,  his  covenants  will  bind  him,  as  well  after  this  divorce  aa 
before.  Jee  v.  TJiurlow,  2  Barn.  &  Cr.  547 ;  and  see  Brown  v. 
Proton,  2  Md.  Ch.  316. 
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ARTICLE  IV. 

STABILITY    OF   SENTENCE. 

Section  1.  In  general.  A  recent  statute  in  England  provides 
that  ' '  every  decree  for  a  divorce  shall  in  the  first  instance  be  a 
decree  nisi,  not  to  be  made  absolute  till  after  the  expiration  of 
such  time,  not  less  than  three  months  from  the  pronouncing 
thereof,  as  the  court  shall  by  general  or  special  order  from  time 
to  time  direct ;  and  during  that  period  any  person  shall  be  at 
liberty,  in  such  manner  as  the  court  shall  by  general  or  special 
order  in  that  behalf  from  time  to  time  direct,  to  show  cause  why 
the  said  decree  should  not  be  made  absolute  by  reason  of  the 
same  having  been  obtained  by  collusion,  or  by  reason  of  material 
facts  not  brought  before  the  court ;  and,  on  cause  being  shown, 
the  court  shall  deal  with  the  case  by  making  the  decree  absolute, 
or  by  reversing  the  decree  nisi,  or  by  requiring  further  inquiry 
or  otherwise,  as  justice  may  require."  Stats.  23  &  24  Vict.,  ch. 
144,  §7.  A  subsequent  amendment  provides  that  "no  decree 
nisi  for  a  divorce  shall  be  made  absolute  until  after  the  expira- 
tion of  six  calendar  months  from  the  pronouncing  thereof,  unless 
the  court  shall  under  the  power  now  vested  in  it  fix  a  shorter 
time."  Stat.  29  Vict.,  ch.  32,  §  3  ;  and  see  Watton  v.  Watton,  L. 
R.,  1  P.  &  M.  227 ;  Hulse  v.  Hulse,  L.  R.,  2  id.  259  ;  Prole  v. 
Soady,  L.  R.,  3  Ch.  App.  220 ;  Patterson  v.  Patterson,  L.  R.,  2 
P.  &  M.  192.  As  an  instance  of  the  introduction  of  the  decree 
nisi  into  American  legislation,  see  Mass.  Stat,  of  1870,  ch.  404,  as 
modified  by  Stat,  of  1873,  ch.  371,  §  2 ;  and  see  Wales  v.  Wales, 
119  Mass.  89;  Graves  v.  Graves,  108  id.  314;  Edgerly  v. 
Edgerly,  112  id.  53 ;  Edson  v.  Edson,  108  id.  590  ;  Sparhawk  v. 
Sjparliawk,  116  id.  315. 

It  is  a  well-recognized  principle  of  procedure  in  our  law,  that, 
at  any  time  during  the  term  of  the  court  at  which  a  judgment  is 
rendered,  it  may  be  recalled  or  modified  as  may  be  directed  by 
the  judges.  Acre  v.  Ross,  3  Stew.  (Ala.)  288  ;  McRaven  v.  3fc- 
Guier,  9  Sm.  &  M.  (Miss.)  34 ;  Taylor  v.  Starr,  2  Root  (Conn.), 
293.  And  this  principle  has  been  applied  in  the  case  of  a  judg- 
ment of  divorce.     R.  v.  R.,  20  Wis.  331,  335. 

As  it  regards  the  contents  of  the  decree,  it  should,  in  general, 
embrace  in  its  terms  all  that  is  actually  passed  upon  by  the 
court.  Thus,  if  the  court  declares  a  dissolution  of  the  marriage, 
the  decree  should  say  so ;  if  it  ordains  alimony,  this  should  be 
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set  down  in  the  original,  or  a  supplementary  decree  ;  and  so,  of 
the  restoration  to  the  wife  of  property  which  had  vested  in  the 
husband  the  custody  and  support  of  children,  etc.,  2  Bish.  on 
Man*.  &  Div.,  §  745  ;  see  Graves  v.  Graves,  2  Paige,  62.  Like- 
wise, in  divorce  suits  proper,  as  well  as  in  nullity  suits,  the 
decree  should  affirm  the  marriage  which  it  dissolves,  or  declares 
void.  See  Wright  v.  Wright,  6  Tex.  3 ;  Harman  v.  Harman,  16 
Til.  85 ;  Williams  v.  Dormer,  9  Eng.  Law  &  Eq.  598 ;  Mayhew 
v.  Mayhew,  3  M.  &  S.  266  ;  Tarbell,  Petitioner,  32  Me.  589  ; 
Cooper  v.  Cooper,  7  Ohio,  2d  part,  238 ;  Aughtie  v.  Aughtie,  1 
Phillim.  201. 

§  2.  Between  parties.  It  would  appear  to  have  been  the  doc- 
trine of  the  English  ecclesiastical  law,  that  a  sentence  against 
the  validity  of  a  marriage  was  never  final ;  but  was  ever  open 
to  revision  and  reversal.  2  Burn.  Ecc.  Law,  485  ;  and  see  Bowzer 
v.  Ricketts,  1  Hagg.  Con.  213  ;  Robins  v.  Crutchley,  2  Wils.  118; 
Meadows  v.  Tlie  Dutchess  of  Kingston,  Amb.  756;  Morris  v.  Web- 
ber, 2  Leon.  169.  But  the  doctrine  has  not  been  practically  acted 
upon  in  modern  times  (see  Meddowcraft  v.  Huguenin,  3  Curt. 
Ecc.  403  ;  Norton  v.  Seton,  3  Phillim.  147),  and  it  does  not  seem 
to  be  recognized  as  law  in  this  country.  On  the  other  hand,  the 
American  courts,  in  the  absence  of  specific  statutory  directions, 
are  governed  by  substantially  the  same  principles  in  divorce 
causes,  as  in  others,  in  respect  to  opening  decrees,  or  granting 
rehearings,  writs  of  error,  or  certiorari,  or  otherwise  re-examin- 
ing the  question;  except  that  there  has  always  been  a  manifest 
reluctance  to  disturb  a  final  judgment  of  divorce,  especially 
after  a  second  marriage,  involving  the  interests  of  third  per- 
sons. Mansfield,  v.  Mansfield,  26  Mo.  163 ;  Dunn  v.  Dunn,  4 
Paige,  425  ;  Sheaf  e  v.  Sheaf  e,  9  Fost.  (N.  H.)  269 ;  Tap-pan  v. 
Tappan,  6  Ohio  St.  64  ;  Hoffman  v.  Hoffman,  30  Penn.  St.  417 ; 
Jeans  v.  Jeans,  3  Harr.  (Del.)  136 ;  2  Bish.  on  Marr.  &  Div.,  § 
751.  And  in  some  of  the  States  there  are  statutory  provisions 
designed  to  give  peculiar  inviolability  to  judgments  of  divorce. 
See  Whitney  v.  Whitney,  7  Bush  (Ky.),  520;  Maguire  v.  Maguire, 
7  Dana  (Ky.),  181  ;  Eming  v.  Ewing,  24  Ind.  168. 

It  may  now  be  regarded  as  well-established  law,  that  a  decree 
of  divorce  may  be  vacated  upon  clear  proof  of  fraud  in  obtaining 
it.  True  v.  True,  6  Minn.  458 ;  Adams  v.  Adams,  51  N.  H. 
388  ;  Couch  v.  Couch,  30  Wis.  667 ;  Plummer  v.  Plummer,  37 
Miss.  185;  Hopkins  v.  Hopkins,  39  Wis.  167;  Boyd1 s  Appeal, 
38  Penn.  St.  241 ;  Carley  v.  Carley,  7  Gray,  545.    But  notice 
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must  be  given  to  the  opposing  party  (see  Ingram  v.  Belk,  2 
Rich.  [S.  C.]  Ill) ;  the  petition,  on  which  the  judgment  vacating 
the  decree  is  to  be  rendered,  must  fully  and  specifically  set  out 
the  particular  fraud  relied  upon  (Johnson's  Appeal,  9  Penn.  St. 
416) ;  and  the  party  defrauded  must  act  with  reasonable  prompt- 
ness after  acquiring  a  knowledge  of  the  fraud.  Singer  v.  Singer, 
41  Barb.  139  ;  S.  C,  17  Abb.  Pr.  66,  note.  So,  the  proceeding 
must  be  instituted  in  the  same  court  in  which  the  fraudulent 
decree  was  rendered,  and  in  the  same  cause;  for  a  decree  from  the 
bonds  of  matrimony,  although  obtained  by  fraud  and  false  tes- 
timony, cannot  be  set  aside  on  an  original  bill  filed  at  a  subse- 
quent term.  Parish  v.  Parish,  9  Ohio  St.  534;  Green  v.  Green, 
2  Gray,  361 ;  Allen  v.  Maclellan,  12  Penn.  St.  328;  see  Mosterv. 
Master-,  53  Mo.  326. 

It  has  been  held  that  a  judgment  of  divorce  may  be  vacated 
for  irregularity,  affecting  the  jurisdiction  of  the  person,  even 
after  the  prevailing  party  has  married  again.  This  should,  how- 
ever, be  done  with  hesitation,  and  only  after  the  gravest  and 
most  careful  consideration.  Wortman  v.  Wortman,  17  Abb. 
Pr.  (N.  Y.)  66;  and  see  Weatherbee  v.  Weatherbee,  20  Wis. 
499. 

Under  the  law  of  Alabama,  prior  to  the  constitution  of  1868, 
art.  4,  §  30,  a  decree  of  divorce  was  not  operative  until  sanctioned 
by  the  legislature  ;  therefore,  before  that  sanction,  the  matter 
might  be  regarded  as  still  pending,  and  the  decree  might  be 
impeached  for  fraud.    Ex  parte  Smith,  34  Ala.  455. 

§  3.  As  to  third  persons.  In  general,  a  sentence  of  divorce, 
while  it  remains  such,  is  binding  upon  the  court  which  pro- 
nounced the  sentence,  in  all  collateral  proceedings ;  and  upon 
all  other  tribunals,  in  all  proceedings  direct  and  collateral, 
whether  between  the  same  parties  and  their  privies,  or  between 
strangers  ;  not  only  in  the  country  where  the  sentence  was  ren- 
dered, but,  the  jurisdiction  being  admitted,  in  all  foreign  countries. 
2  Bish.  on  Marr.  &  Div.,§  754 ;  and  see  generally  on  this  point, 
Hardin  v.  Alden,  9  Me.  140,  150;  Clarke  v.  Lott,  11  111.  105; 
Mansfield  v.  Mclntyre,  10  Ohio,  27 ;  Patterson  v.  Gaines,  6 
How.  (U  S.)  550,  599  ;  Dickson  v.  Dickson,  1  Yerg.  (Tenn.)  110; 
Kirrigan  v.  Kirrigan,  15  N.  J.  Eq.  146  ;  Ditson  v.  Ditson,  4  R. 
I.  87  ;  Hull  v.  Hull,  2  Strobh.  (S.  C)  Eq.  174.  And,  in  the  case 
of  a  foreign  divorce,  it  is  held  to  be  immaterial  whether  it  be  for 
a  cause  allowed  by  the  domestic  law,  or  not  so  allowed.  lb.  ; 
Vischer  v.  Vischer,  12  Barb.  640;  Barber  v.  Boot,  10  Mass.  260. 
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So,  if  the  parties  have  their  domicile  in  an  Indian  country, 
where,  by  the  law  of  an  Indian  tribe,  the  husband  has  the 
capacity  to  dissolve  the  marriage  at  pleasure,  simply  by  an 
abandonment  of  his  wife,  and  he  abandons  her,  this  will  be 
treated  in  the  courts  of  a  christian  State  as  a  valid  divorce. 
Wall  v.  Williamson,  8  Ala.  48 ;  Wall  v.  Williams,  11  id.  826. 
So  far  as  the  decree  or  judgment  of  divorce  assumes  to  dispose 
of  questions  affecting  the  marriage  status  of  the  parties,  it  is 
placed  upon  the  footing  of  a  decree  or  judgment  in  rem  (see 
Mordaunt  v.  Mordaunt,  L.  R.,  2  P.  &  M.  109 ;  Needliam  v. 
Bremner,  L.  R.,  1  C.  P.  583) ;  and  a  judgment  in  rem  concludes  all 
persons  from  saying  that  the  thing  adjudicated  upon  was  not 
such  as  is  declared  by  such  adjudication.  Gelston  v.  Hoyt,  13 
Johns.  561  ;  Lord  v.  Ohadbourne,  42  Me.  429,  443. 

But  fraud  vitiates  every  judgment  into  which  it  enters  (see 
Jackson  v.  Jackson,  1  Johns.  424  ;  Harrison  v.  Southampton,  17 
Eng.  Law  &  Eq.  364) ;  and  third  persons  should  no  more  be 
bound  by  a  fraudulent  sentence  of  divorce,  than  the  parties  to 
the  divorce  suit.  Arid  a  stranger  may  impeach  a  judgment 
which  stands  in  his  way,  by  plea  and  proof  of  fraud  in  obtaining 
it,  because  it  is  his  only  means  of  availing  himself  of  the  fraud. 
See  Greene  v.  Greene,  2  Gray,  361 ;  Pease  v.  Naylor,  5  Term  R. 
80  ;  Meddowcraft  v.  Huguenin,  3  Curt.  Ecc.  403.  But  a  party 
against  whom  a  fraud  has  been  practiced,  and  a  judgment  wrong- 
fully obtained,  has  his  direct  proceeding  afforded,  for  setting  it 
aside.  See  ib.  ;  Adams  v.  Adams,  51  N.  H.  388  ;  and  see  ante, 
615,  §  2. 

The  dismissal  of  a  libel  for  a  divorce  for  the  cause  of  adultery, 
on  the  ground  that  the  adultery  was  not  proved,  is  conclusive 
evidence,  in  subsequent  proceedings  for  divorce  between  the  par- 
ties, that  the  alleged  act  was  not  committed.  Lewis  v.  Lewis, 
106  Mass.  309  ;  and  see  Moore  v.  Moore,  22  Tex.  237  ;  Vance  v. 
Vance,  17  Me.  203 ;  Finney  v.  Finney,  L.  R.,  1  P.  &  M.  483  ; 
Griffin  v.  Griffin,  8  B.  Monr.  (Ky.)  120.  And  where  there  had 
been  a  decree  of  divorce  from  bed  and  board,  rendered  in  Massa- 
chusetts, on  the  ground  of  the  husband's  cruelty,  the  court  hav- 
ing jurisdiction  of  the  cause  and  the  parties,  this,  on  a  libel  in 
Maine,  for  divorce  from  the  bond  of  matrimony,  was  held  con- 
clusive between  the  parties  as  to  their  conduct  toward  each  other 
to  the  date  of  the  decree.     Shade  v.  Shade,  58  Me.  157. 

The  fact  that  one  who  has  obtained  divorce  through  fraud  and 
pel  jury  has  remarried  does  not  prevent  the  injured  party  from 
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annulling  the  decree.  Holmes  v.  Holmes,  63  Me.  420.  But 
where,  alter  an  acquiescence  of  both  parties  for  four  years  in  a 
decree  of  divorce,  an  innocent  party  had  been  involved  by  mar- 
riage, and  the  opening  of  the  decree  would  have  occasioned  her 
distress  and  perhaps  disgrace,  it  was  held  that  no  reason  based 
on  public  policy  would  suffice  to  justify  disturbing  the  decree 
for  the  purpose  of  giving  alimony.  Nichols  v.  Nichols,  25  N.  J. 
Eq.  60. 

The  record  of  a  divorce  in  New  York,  on  the  ground  of 
adultery,  procured  without  personal  service,  is  not  evidence  of 
adultery  against  the  party  in  a  suit  in  Pennsylvania.  Van 
Slorck  v.  Griffin,  71  Penn.  St.  240. 


TITLE  V. 

JURISDICTION  TO  GRANT  DIVORCES. 

ARTICLE  I. 

LOCALITY    OF   JUKISDICTIOK". 

Section  1.  In  general.  The  fact  that  the  tribunals  of  one 
State  or  country  may  grant  a  divorce  under  such  circumstances 
as  will  lead  the  tribunals  of  another  State  or  country  to  hold  it 
void  for  want  of  a  jurisdiction  in  the  former  (see  Iroy  v.  Wilson, 
1  Dev.  &  Bat.  [N.  C]  Eq.  568),  has  given  rise  to  a  mass  of  con- 
flicting decisions  relating  to  the  subject  greatly  to  be  deplored. 
And  in  reference  to  this  matter  it  is  observed  to  be  "  of  import- 
ance that  such  a  question  should  be  regulated,  if  possible,  not 
by  local  law  and  local  usage,  under  which  the  marriage  relation 
should  be  deemed  subsisting  in  one  State  and  dissolved  in 
another,  but  upon  some  general  principle  which  can  be  recog- 
nized in  all  States  and  countries,  so  that  parties  who  are  deemed 
husband  and  wife  in  one  shall  be  held  so  in  all.  So  many  inter- 
esting relations,  so  many  collateral  and  derivative  rights  of 
property  and  of  inheritance,  so  many  correlative  duties  depend 
upon  the  subsistence  of  this  relation,  that  it  is  scarcely  possible 
to  overrate  the  importance  of  placing  it  upon  some  general  and 
uniform  principle  which  shall  be  recognized  and  adopted  in  all 
civilized  states."  Shaw,  C.  J.,  in  Harteau  v.  Harteau,  14  Pick. 
181,  187.     And  in  a  Rhode  Island  case,  the  doctrine  was  laid 
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down  that,  under  general  words  of  a  statute,  the  court  would 
not  undertake  to  decree  the  dissolution  of  a  marriage  between 
parties  so  situated  that  the  sentence  of  dissolution  ought  not  to 
be  held  binding,  on  general  principles  of  law,  upon  the  courts 
of  every  other  country  or  State.  Ditson  v.  Ditson,  4  R.  I.  87. 
So  in  a  recent  case  it  was  held  that  a  decree  by  a  court  of  another 
State  dissolving  the  marriage  relation  for  a  cause  and  under 
rircumstances  which  would  authorize  the  courts  of  Wisconsin 
to  decree  such  a  dissolution,  will  be  deemed  binding  in  the  latter 
State,  as  it  respects  the  status,  or  domestic  and  social  condition 
of  the  woman.    Shafer  v.  Bushnell.  24  Wis.  372. 


ARTICLE  It. 

LAW  OF   DOMICILE. 

Section  1.  In  general.  The  rules  which  are,  however,  control- 
ling in  the  decisions  between  conflicting  laws  of  different  countries, 
where  the  divorce  has  been  had  in  one  country  and  its  validity  is  to 
be  tested  in  another,  will  be  found  to  arise  chiefly  out  of  the  law 
of  domicile  ;  and  it  therefore  becomes  necessary  to  incidentally 
notice  the  subject  of  domicile.  By  the  term  domicile,  in  its  ordinary 
acceptation,  is  meant  the  place  where  a  person  lives  or  has  his 
home  (Story  on  Confl.  of  Laws,  §  41 ;  and  see  Lanenville  v.  An- 
derson, 22  Eng.  Law  &  Eq.  642 ;  S.  C.,  3  Swab.  &  Tr.  24  ;  Maltass 
v.  Maltass,  1  Rob.  Ecc.  74) ;  and  it  would  seem  to  be  a  settled 
principle  of  the  common  law,  that  a  man  can  have  only  one 
domicile,  for  one  purpose,  at  one  and  the  same  time.  Abington  v. 
North  Bridgewater,  23  Pick.  170,  177.  ;  and  see  post,  title  Dom- 
icile. For  the  purpose  of  procuring  a  divorce,  the  applicant 
therefor  must  have  a  domicile  in  the  State  or  country  where  the 
application  is  made,  and  the  domicile  must  be  bona  fide.  See 
Ilarteau  v.  Harteau,  14  Pick.  181 ;  Manning  v.  Manning,  L.  R.,  2 
P.  &  M.  223  ;  Peoples.  Dawell,  25  Mich.  247;  Holmes  v.  Holmes, 
4  Lans.  (N.  Y.)  388  ;  Moss  v.  Ross,  103  Mass.  575.  A  mere  inten- 
tion or  purpose  of  mind  of  the  petitioner  to  take  up  his  residence 
in  the  State  is  not  sufficient.  He  must  have  an  actual  habitation 
and  residence.  Hall  v.  Hall,  25  Wis.  600 ;  see  also  Brown  v. 
Ashbough,  40  How.  Pr.  (N.  Y.)  260 ;  People  v.  Peralta,  4  CaL 
175 ;  Winship  v.  Winship,  16  N.  J.  Eq.  107 ;  Wilbraham  v. 
Ludlow,  99  Mass.  587. 

§  2.  How  far  wife's  domicile  follows  her  husband's.    As  a  gen- 
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eral  rule  of  law,  the  domicile  of  the  wife  follows  the  husband's. 
See  Brewer  v.  Linnaeus,  36  Me.  428  ;  McAfee  v.  Kentucky 
University,  7  Bush  (Ky.),  135  ;  Hairston  v.  Hairston,  27  Miss. 
704  ;  Greene  v.  Greene,  1 1  Pick.  410.  This  rule  is  probably 
founded  upon  the  theoretic  identity  of  persons  and  of  interest 
between  husband  and  wife,  as  established  by  law  {Harteau  v.  Har- 
teau,  14  Pick.  181 ;  The  Republic  v.  Skidmore,  2  Tex.  261) ;  but 
the  unity  of  person  created  by  the  marriage  is  a  legal  fiction  to 
be  followed  for  all  useful  and  just  purposes,  and  not  to  be  used 
to  destroy  the  rights  of  either,  contrary  to  the  principles  of 
natural  justice,  in  proceedings  which,  from  their  nature,  make 
them  opposite  parties.  Colvin  v.  Reed,  55  Penn.  St.  375.  It  is, 
therefore,  an  established  doctrine,  that,  for  the  purpose  of  bring- 
ing a  suit  for  a  divorce,  the  wife  may  acquire  a  domicile  or  resi- 
dence distinct  from  that  of  her  husband.  Sawtell  v.  Sawtell,  17 
Conn.  284 ;  Hanberry  v.  Hmiberry,  29  Ala.  719 ;  Kinnier  v. 
Kinnier,  45  N.  Y.  (6  Hand)  535;  S.  C,  6  Am.  Rep.  132  ;  Frary 
v.  Frary,  10  N.  H.  61;  Tolen  v.  Tolen,  2  Blackf.  (Ind.)  407; 
Hare  v.  Hare,  10  Tex.  355;  Craven  v.  Craven,  27  Wis.  418. 
Thus,  a  wife  is  not  deprived  of  the  right  to  bring  a  suit  for 
divorce  and  alimony,  in  the  courts  of  the  State  where  she  has 
her  domicile,  because  the  husband,  after  the  cause  of  action  arose, 
removed  to  another  State,  and  acquired  a  domicile  there.  Turner 
v.  Turner,  44  Ala.  437;  and  see  Rhyms  v.  Rliyms,  7  Bush 
(Ky.),  316.  So,  it  was  held  by  the  supreme  court  of  the  United 
States,  that  the  proceeding  for  a  divorce  may  be  instituted  where 
the  wife  has  her  domicile ;  and  that  the  place  of  the  marriage,  of 
the  offense,  and  the  domicile  of  the  husband  are  of  no  conse- 
quence. Cheerier  v.  Wilson,  9  Wall.  108.  And  it  is  likewise 
held,  that  by  virtue  of  husband  and  wife  being  domiciled  in  dif- 
ferent States,  they  may  sue  each  other  in  the  national  tribunals. 
Bennett  v.  Bennett,  Deady  (C  C),  299. 

A  wife  living  apart  from  her  husband,  under  a  judicial  sen- 
tence of  separation,  or  divorce  from  bed  and  board,  is  entitled 
to  make  a  domicile  for  herself,  different  from  that  of  her  husband 
( Williams  v.  Dormer,  9  Eng.  Law  &  Eq.  598  ;  Barber  v.  Barber, 
21  How.  [U.  S.]  582)  ;  but  it  is  otherwise  where  the  parties  are 
living  separate  under  articles  of  separation,  or  by  mutual  con- 
sent. In  the  latter  case,  the  domicile  of  the  wife  follows  her  hus- 
band's precisely  as  if  the  parties  were  on  terms  of  cohabitation, 
and  one  were  temporarily  absent  from  the  other.  Warrender  v. 
Warrender,  2  CI.  &  F.  488.     So,  in  the  English  suit  for  restitu- 


DIVORCE.  621 

tion  of  conjugal  rights,  neither  party  can  allege  the  separation 
as  ground  on  which  to  give  the  wife  a  domicile  separate  from  the 
husband.  Yelverton  v.  Yelcerton,  1  Swab.  &  Tr.  574;  Deck  v. 
Deck,  2  id.  90 ;  Shaw  v.  Attorney-General,  L.  R.,  2  P.  M.  156. 

A  citizen  of  Mexico  married  a  wife  in  Texas,  she  being  a  resi- 
dent of  that  State.  Soon  after  the  marriage  the  parties  removed 
to  Mexico,  and  resided  there  until  the  cruel  treatment  of  the 
husband  forced  the  wife  to  return  to  her  parents  in  Texas,  where 
she  instituted  a  suit  for  divorce ;  and  it  was  held  that  the  courts 
of  Texas  had  jurisdiction  of  such  a  case,  upon  the  obligation  of 
every  State  to  guard  and  protect  the  interests  of  morality  and 
religion.     Shreck  v.  Shreck,  32  Tex.  578. 

§  3.  Jurisdiction  is  with  the  courts  of  domicile.  It  is  a  princi- 
}3le  laid  down  by  the  supreme  court  of  the  United  States,  that 
every  State  has  an  undoubted  right  to  determine  the  status,  or 
domestic  and  social  condition,  of  the  persons  domiciled  within 
its  territory.  Strader  v.  Graham,  10  How.  (U.  S.)  82.  This  prin- 
ciple was  applied  by  the  court  to  the  status  of  marriage  in 
Oheever  v.  Wilson,  9  Wall.  108 ;  and,  it  is  said  by  Judge  Story, 
that  "the  doctrine  now  firmly  established  in  America  upon  the 
subject  of  divorce  is,  that  the  law  of  the  place  of  the  actual  bona 
fide  domicile  of  the  parties  gives  jurisdiction  to  the  proper  courts 
to  decree  a  divorce  for  any  cause  allowed  by  the  local  law,  with- 
out any  reference  to  the  law  of  the  place  of  the  original  mar- 
riage, or  the  place  where  the  offense  for  which  the  divorce  is 
allowed  was  committed."  Story's  Conflict  of  Laws,  230  a.  And 
see,  in  support  of  this  doctrine,  Harrison  v.  Harrison,  19  Ala. 
499 ;  Dorsey  v.  Dorsey,  7  Watts  (Penn.),  349 ;  Maguire  v. 
Maguire,  7  Dana  (Ky.),  181 ;  Pawling  v.  Bird,  13  Johns.  192  ; 
Harding  v.  Alden,  9  Me.  140 ;  People  v.  Dawell,  25  Mich.  247. 

§  4.  No  jurisdiction  without  domicile.  It  naturally  follows 
from  the  statement  in  the  preceding  section,  that  the  tribunals 
of  a  country  can  have  no  jurisdiction  to  grant  a  divorce  for  any 
cause,  if  neither  of  the  parties  has  an  actual,  bona  fide  domi- 
cile within  its  territory.  This  is  the  established  doctrine  in  Eng- 
land {Sugden  v.  Lolley,  2  CI.  &  F.  567 ;  Conway  v.  Beasley,  3 
Hagg.  Ecc.  639;  Shaw  v.  Attorney-General,  L.  R.,  2  P.  &  M. 
156 ;  Manning  v.  Manning,  L.  R.,  2  id.  223  ;  Dolphin  v.  Rob- 
bins,  7  H.  L.  Cas.  390);  and  in  the  United  States,  see  cases  cited 
in  preceding  section ;  and  see  Shannon  v.  Shannon,  4  Allen, 
134;  Phelps  v.  Baker,  60  Barb.  107;  Leith  v.  Leith,  39  N.  H 
20 ;  House  v.  House,  25  Ga.  473 ;  Yates  v.  Yates,  2  Beas.  (N.  J.) 
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289.  And  the  status  of  a  stranger,  as  married  or  unmarried, 
divorced  a  vinculo  matrimonii,  or  only  separated  a  mensa  et 
thoro  by  judicial  sentence  for  adultery,  cannot  be  a  matter  of 
any  concern  to  the  law  of  the  country  before  the  tribunals  of 
which  he  happens  to  be  convened  during  a  transient  residence, 
Duntze  v.  Levett,  Ferg.  68  ;  3  Eng.  Eoc.  360,  371. 

§  5.  Domicile  of  one  party  sufficient.  It  is  not,  however,  essen 
tial  to  jurisdiction,  that  both  of  the  parties  be  domiciled  in  the 
country.  The  courts  of  the  actual,  bona  fide  domicile  of  either 
party  may  entertain  the  jurisdiction.  See  Beard  v.  Beard,  21 
Ind.  321  ;  Wright  v.  Wright,  24  Mich.  180  ;  and  see  ante,  619,  §  2. 
But  it  has  been  held  that,  in  order  to  give  the  court  jurisdiction 
of  the  person  of  the  defendant,  it  is  necessary  that  the  defendant 
be  served  with  the  process  of  the  court,  or  voluntarily  appear  in 
the  suit ;  and  that  such  service  of  process  can  only  be  made 
within  the  territorial  jurisdiction  of  the  court,  for  it  is  settled 
that  the  process  of  a  court  cannot  run  into  the  territory  of 
another  government.  Moe  v.  Moe,  2  N.  Y.  S.  C.  (T.  &  C.)  647 ; 
Holmes  v.  Holmes,  4  Lans.  (N.  Y.)  388  ;  Price  v.  Hickok,  39  Vt. 
292;  Prosser  v.  Warner,  47  id.  667;  S.  C,  19  Am.  Rep.  132; 
Iroy  v.  Wilson,  1  Dev.  &  Bat.  (N.  C.)  Eq.  568.  Courts  have, 
however,  assumed  jurisdiction  to  decree  a  divorce  where  the 
defendant  was  neither  personally  in  the  State,  nor  personally 
cited,  and  the  validity  of  a  divorce  so  granted  has  been  recog- 
nized in  other  States.  Constructive  notice  by  publication  was 
held  sufficient.  See  Thompson  v.  The  State,  28  Ala.  12  ;  Ditson 
v.  Ditson,  4  R.  I.  87 ;  Gleason  v.  Gleason,  4  Wis.  64 ;  Mansfield 
v.  Mclntyre,  10  Ohio,  27;  Tolen  v.  Tolen,  2  Blackf.  (Ind.)  407 ; 
Harding  v.  Alden,  9  Me.  140  ;  State  v.  Schlachter,  Phillips  (N. 
C),  520 ;  Cheecer  v.  Wilson,  9  Wall.  (U.  S.)  108.  But  this  doc- 
trine has  relation  only  to  the  status  of  marriage,  and  does  not 
extend  to  incidental  and  collateral  rights  of  property,  and  the 
like.     Turner  v.  Turner,  44  Ala.  437  ;  and  see  cases  cited  above. 

§  6.  Place  of  oifense  not  material.  The  doctrine  is  well  estab- 
lished,  without  any  conflict  of  opinion,  that,  as  it  regards  juris- 
diction, it  is  wholly  immaterial  where  the  offense  was  committed, 
whether  in  the  State  or  country  in  which  the  suit  for  divorce  is 
brought,  or  in  a  foreign  State  or  country.  Hanberry  v.  Han- 
berry,  29  Ala.  719;  Harding  v.  Alden,  9  Me.  140  ;  Harteau  v. 
Harteau,  14  Pick.  181 ;  Ratcliffe  v.  Ratcliffe,  1  Swab.  &  Tr.  467; 
Brodie  v.  Brodie,  2  id.  259. 

§  7.  Not  material  where  the  domicile  was  when  offense  com- 
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mitted.  So,  according  to  the  prevailing  doctrine,  the  domicile  of 
the  parties  at  the  time  of  the  commission  of  the  offense  is  of  no 
material  consequence.  Hare  v.  Hare,  10  Tex.  355  ;  Fishli  v. 
Fishli,  2  Litt.  (Ky.)  337 ;  Hubbell  v.  Hubbell,  3  Wis.  662 ;  Col- 
lett  v.  Collett,  3  Curt.  Ecc.  726 ;  Dearie  v.  Deane,  12  Jur.  63.  But 
i*-  has  been  held  by  the  courts  of  New  Hampshire  and  Pennsyl- 
vania, that  the  tribunals  of  the  country,  where  the  parties  were 
domiciled  when  the  delictum  occurred,  alone  have  jurisdiction. 
Pay  son  v.  Pay  son,  34  N.  H.  518  ;  Hollister  v.  Hollister,  6  Penn. 
St.  449 ;  Dorsey  v.  Dorsey,  7  Watts,  349.  So,  in  a  Louisiana 
case,  the  court  refused  to  grant  a  divorce  for  an  offense  commit- 
ted in  another  State,  where  the  parties  were  married  and  domi 
ciled,  before  acquiring  a  domicile  in  Louisiana.  Edwards  v. 
Green,  9  La.  Ann.  317. 

By  statute,  the  courts  of  Pennsylvania  may  now  entertain 
jurisdiction  to  grant  a  divorce,  notwithstanding  the  parties  were, 
when  the  delictum  occurred,  domiciled  in  any  other  State.  See 
BisJtop  v.  Bishop,  30  Penn.  St.  412.  But  the  words  "  any  other 
State"  are  construed  as  having  reference  only  to  some  other  of 
the  United  States.  lb. 

§  8.  Not  material  where  marriage  was  celebrated.  It  is  well- 
settled  American  law  that,  as  it  regards  the  right  of  the  courts 
to  take  jurisdiction  over  causes  of  divorce,  it  is  altogether  imma- 
terial where  the  marriage  was  celebrated.  Standridge  v.  Stand- 
ridge,  31  Ga.  223 ;  Barber  v.  Boot,  10  Mass.  260  ;  Harrison  v. 
Harrison,  19  Ala.  499 ;  Dorsey  v.  Dorsey,  7  Watts,  349.  So 
as  it  respects  the  validity  of  the  decree  which  dissolves  the  mar- 
riage bond,  the  place  of  marriage  is  of  no  consequence.  lb. 
This  was  also  the  undisputed  English  doctrine  at  the  time  when 
the  only  kind  of  a  divorce  the  English  tribunals  had  authority 
to  grant  was  a  separation  a  mens  a  et  thoro.  See  Sinclair  v. 
Sinclair,  1  Hagg.  Con.  294.  But,  at  the  same  time,  the  English 
courts  refused  to  acknowledge  the  validity  of  any  dissolution  in 
a  foreign  country  of  a  marriage  celebrated  in  England.  Bex  v. 
Lolley,  Russ.  &  Ry.  237 ;  S.  C,  2  CI.  &  F.  568,  note  ;  McCarthy 
v.  Decaix,  2  Russ.  &  Myl.  614  ;  S.  C,  3  Hagg.  Ecc.  642,  note ;  2  CI. 
&  F.  568,  note  ;  and  see  Warrender  v.  Warrender,  2  CI.  &  F. 
448 ;  Conway  v.  Beazley,  3  Hagg.  Ecc.  639 ;  Thompson  v.  The 
State,  28  Ala.  12,  16.  In  a  recent  case  in  the  present  Divorce 
Court  in  England,  it  was  observed  by  the  Judge  Ordinary  "that 
in  no  case  has  a  foreign  divorce  been  held  to  invalidate  an  Eng- 
lish marriage  between  English  subjects  where  the  parties  were 
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not  domiciled  in  the  country  by  whose  tribunals  the  divorce  was 
granted.  Whether,  if  so  domiciled,  the  English  courts  would 
recognize  and  act  upon  such  a  divorce  appears  to  be  a  question 
not  wholly  free  from  doubt ;  but  the  better  opinion  seems  to  be 
that  they  would  do  so  if  the  divorce  be  for  a  ground  of  divorce 
recognized  as  such  in  this  country,  and  the  foreign  country  be 
not  resorted  to  for  the  collusive  purpose  of  calling  in  the  aid  of 
its  tribunals."  Shaw  v.  Attorney -General,  L.  R.,  2  P.  &  M.  156. ; 
and  see  Shaw  v.  Gould,  L.  R.,  3  II.  L.  55. 

§  9.  These  rules  constitutional.  The  doctrines  laid  down  in 
the  preceding  sections  are  in  no  way  controlled  by  the  provision 
of  the  constitution  of  the  United  States,  which  forbids  a  State  to 
pass  any  law  impairing  the  obligation  of  contracts.  See  Bing- 
ham v.'  Miller,  17  Ohio,  445 ;  Leith  v.  Leith,  39  N.  H.  20  ; 
Maguire  v.  Maguire,  7  Dana  (Ky.),  181  ;  and  see  ante,  554,  title  1, 
art.  1,  §  2.  This  provision  never  has  been  understood  to  embrace 
other  contracts  than  those  which  respect  property,  or  some 
object  of  value,  and  confer  rights  which  may  be  asserted  in  a 
court  of  justice.  Dartmouth  College  v.  Woodward,  4  Wheat. 
(U.  S.)  518,  629.  And  in  the  same  case  it  is  observed  by  Judge 
Story  that  "  a  general  law  regulating  divorces  from  the  contract 
of  marriage,  like  a  law  regulating  remedies  in  other  cases  of 
breaches  of  contracts,  is  not  necessarily  a  law  impairing  the 
obligation  of  such  a  contract.  It  may  be  the  only  effectual 
mode  of  enforcing  the  obligations  of  the  contract  on  both  sides. 
A  law  punishing  a  breach  of  a  contract  by  imposing  a  forfeiture 
of  the  rights  acquired  under  it,  or  dissolving  it  because  the 
mutual  obligations  were  no  longer  observed,  is  in  no  correct 
sense  a  law  impairing  the  obligations  of  the  contract."     Id.  695. 

§  10.  Binding  effect  of  U.  S.  constitution  on  State  courts.  The 
constitution  of  the  United  States  provides  that  "full  faith  and 
credit  shall  be  given  in  each  State  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  State."  Const.  U.  S., 
art.  4,  §  1.  And  the  act  of  congress  of  May  26,  1790,  after  pro- 
viding for  the  mode  of  authenticating  the  acts,  records  and 
judicial  proceedings  of  the  States,  has  declared,  "  and  the  said 
records  and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  whence  the  said  records  are  or  shall  be 
taken."  1  U.  S.  Stats,  at  Large,  p.  122,  ch.  11 ;  U.  S.  Rev.  Stats., 
p.  170,  §  905;  see  Shumway  v.  Stillman,  4  Cow.  292  ;  D'Arcy 
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v.  Ketchum,  11  How.  (U.S.)  165;  Mills  v.  Duryea,  7  Cranch, 
481 ;  Wood  v.  Watkinson,  17  Conn.  500.  If  a  judgment  is  con- 
elusive  in  the  State  where  it  is  pronounced,  it  is  equally  conclu- 
sive everywhere.  See  lb. ;  2  Story's  Const.,  §  1813.  It  therefore 
follows,  that  "if  a  court  has  a  jurisdiction  in  a  divorce  cause, 
valid  according  to  the  law  of  the  State  in  which  it  is  taken,  and 
not  obnoxious  to  principles  of  interstate  comity,  and  it  pro- 
nounces a  divorce,  and  tile  decree  has  become  matter  of  record 
in  the  court,  it  is  binding  in  all  the  other  States  of  the  Union.' ' 
2  Bish.  on  Marr.  &  Div.,  §  199. 

Vol.  II.  —79 


62fl  DOMICILE. 


CHAPTER  LVIIJ. 

DOMICILE. 

TITLE  I. 
GENERAL  PRINCIPLES  RELATING  TO  POMii'X/Jl 

ARTICLE  I. 

DEFINITION"  AND  NATURE. 

Section  1.  In  general.  Domicile  determines  the  law  which 
governs  the  validity  and  construction  of  wills  of  personal  prop- 
erty {post,  645,  art.  4,  §  3),  and  also  the  succession  and  distribution 
of  the  personal  estate  of  an  intestate.  Post,  645,  art.  4,  §  4.  It  fixes 
the  belligerent  or  neutral  character  of  a  person  in  time  of  war. 
The  Ann  Green,  1  Gall.  275,  285 ;  The  Joseph,  id.  545,  551 ; 
Livingston  v.  Maryland  Ins.  Co.,  7  Crancli,  506,  542 ;  Whart. 
Int.  Law  (Lawrence),  559.  In  some  instances  it  determines  the 
validity  of  marriages  and  divorces,  and  the  legitimacy  of  chil- 
dren. In  re  Wright,  2  K.  &  J.  595  ;  S.  C,  2  Jur.  (N.  S.)  465  ;  25 
L.  J.  Ch.  621 ;  Yelverton  v.  Yelverton,  1  S.  &  T.  574 ;  S.  C, 
29  L.  J.  Ch.  34;  1  L.  T.  (N.  S.)  194;  see  post,  p.  645.  Upon  it 
depend  the  right  to  exercise  certain  civil  and  political  privileges, 
as  the  right  of  suffrage  (Cadwalader  v.  Howell,  3  Harr.  [N.  J.] 
138 ;  State  v.  Hallett,  8  Ala.  159),  and  the  right  of  relief  under 
the  poor  laws  (Abington  v.  North  Bridgewater,  23  Pick.  170  ; 
Fayette  v.  Livermore,  62  Me.  229)  ;  and  the  obligation  to  per- 
form certain  civil  and  political  duties,  as  the  payment  of  taxes 
(Board  of  Supervisors  v.  Davenport,  40  111.  197;  Bangs  v. 
Brewster,  111  Mass.  382),  and  the  performance  of  military  ser- 
vice. Shattuck  v.  Maynard,  3  N.  H.  123.  In  these  and  other 
connections  the  subject  of  domicile  is  of  great  importance. 

§  2.  Definition.  Domicile  has  been  variously  defined.  Mr. 
Justice  Story,  adopting  the  language  of  the  Roman  law,  has 
defined  it  as  the  place  where  a  person  has  his  true,  fixed,  per- 
manent home  and  principal  establishment,  and  to  which,  when- 
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ever  he  is  absent,  he  has  the  intention  of  returning.  Story' s  Confl. 
of  Laws,  §  41 ;  Whicker  v.  Hume,  7  H.  L.  (Jas.  123, 164  ;  1  D.  M.  & 
G.  506  ;  see  criticism  of  Kinderskley,  V.  C.,in  Lord  v.  Colmn,  28 
L.  J.  Ch.  361, 365  ;  S.  C,  4  Drew,  366.  Domicile  has  also  been  de- 
fined to  be  the  habitation  fixed  in  any  p]ace  with  an  intention  of 
always  staying  there  (Halter  of  Thompson,  1  Wend.  43) ;  and 
again,  as  residence  at  a  particular  place  accompanied  with  posi- 
tive or  presumptive  proof  of  an  intention  to  remain  there  for  an 
unlimited  time  (Matter  of  Wrigley,  8  Wend.  142 ;  Guier  v. 
0' Daniel,  1  Binn.  349,  note);  again,  as  habitation  fixed  in  any 
particular  place  without  any  present  intention  of  removing 
therefrom.  Putnam  v.  Johnson,  10  Mass.  488,  492, 495 ;  Carey's 
Appeal,  75  Penn.  St.  201 ;  1  Bouv.  L.  Diet.  489. 

Lord  Wensleydale  (in  Whicker  v.  Hume,  7  H.  L.  Cas.  123, 
164)  says,  one  very  good  definition  is  this  :  Habitation  in  a  place 
with  the  intention  of  remaining  there  for  ever  unless  some  cir- 
cumstance should  occur  to  alter  his  intention.  "By  domicile," 
says  Lord  Cranworth  in  the  same  case  (lb.  158),  "we  mean 
home  —  the  permanent  home;"  and  Mr.  Justice  Grier  in  While 
v.  Brown,  1  Wall.  Jr.  217,  262,  remarks,  that  no  one  word  is 
more  nearly  synon}^mous  with  the  word  "domicile"  than  our 
word  "home."  See  Chained.  Wilson,  1  Bosw.  (N.  Y.)  673,  685 
"It  is  always  that  place  which  has  more  of  the  qualities  of  a 
principal  or  permanent  residence  and  more  pretensions  to  be 
considered  as  such  than  any  other  place."  Wing,  J.,  in  Hue 
High  Applt.  2  Doug.  (Mich.)  523. 

No  one  of  these  definitions  has  met  with  universal  approval. 
The  difficulty  lies  in  the  fact  that  domicile  is  distinguished  by 
the  various  situations  to  which  it  is  to  be  applied ;  that  is  to  say, 
the  circumstances  which  will  be  of  sufficient  force  to  impress 
the  character  of  domicile  in  one  instance  will  fail  to  do  so  in 
another.     Phillim.  on  Dom.  16. 

The  question  of  domicile  is  in  all  cases  rather  a  question  of 
fact  than  of  law.  Bruce  v.  Bruce,  6  Bro.  Par.  C.  568  ;  Williams 
v.  Roxbury,  12  Gray,  21 ;  Dupuy  v.  Wurtz,  53  N.  Y.  (8  Sick.) 
556,562.  Two  facts  must  concur  to  constitute  domicile :  first, 
residence  ;  second,  the  intention  of  making  the  place  of  resi- 
dence the  home  of  the  party.  Story's  Confi.  of  Laws,  §  44  ; 
Carey's  Appeal,  75  Penn.  St.  201 ;  Ewing  v.  Blight,  3  Wall.  Jr. 
134,137. 

Domicile,  therefore,  means  something  more  than  residence.  It 
includes  residence  with  an  intention  to  remain  in  a  particular 
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place.  Moorhouse  v.  Lord,  10  H.  L.  Cas.  291 ;  Matter  of 
Thompson,  1  Wend  45  ;  Foster  v.  Hall,  4  Humph.  (Tenn.)  346  ; 
Crawford  v.  Wilson,  4  Barb.  504,  520.  Yet,  a  person  may  have 
his  domicile  in  one  place  and  his  residence  for  the  time  being  in 
another.  Alston  v.  Newcomer,  42  Miss.  186,  192.  This  is  the 
case  with  foreign  ministers  and  officers,  soldiers,  and  seamen  in 
the  navy.  Crawford  v.  Wilson,  4  Barb.  504,  520.  The  words 
"residence,"  "dwelling,"  and  "  habitation "  are  of  frequent 
occurrence  in  statutes  relating  to  attachment,  taxation,  settlement 
or  voting.  These  words  in  these  various  connections  are  not 
regarded  as  synonymous  with  domicile  as  applied  to  succession  of 
personal  estate.  In  re  Thompson,  1  Wend.  43 ;  Mayor,  etc- 
v.  Genet,  4  Hun  (N.  Y.),  487 ;  Exeter  v.  Brighton,  15  Me.  58,  60; 
Douglass  v.  TJie  Mayor,  2  Duer,  120  ;  Bartlett  v.  City  of  New 
York,  5  Sandf.  (N.  Y.)  46 ;  contra,  Chariton  County  v.  Mooerly, 
59  Mo.  238 ;  and  see  Crawford  v.  Wilson,  4  Barb.  505,  520  ; 
Abington  v.  North  Bridgewater,  23  Pick.  170,  176  ;  Blanchard 
v.  Stearns,  5  Mete.  298,  301.  To  establish  a  residence  requires  a 
less  permanent  abode  than  to  give  a  domicile  or  even  to  create 
an  inhabitance.  Harvard  v.  Gore,  5  Pick.  369  ;  Bell  v.  Pierce, 
51  N.  Y.  (6  Sick.)  12,  17;  Mayor  v.  Genet,  4  Hun  (N.  Y.),  487 ; 
Guier  v.  0>  Daniel,  1  Binn.  349,  n. ;  S.  C,  1  Am.  L.  Cas.  733. 

The  term  "inhabitant"  means  something  more  than  a  person 
having  a  domicile.  It  imports  citizenship  and  municipal  relations ; 
whereas,  a  man  may  have  a  domicile  in  a  country  in  which  he  is 
an  alien  and  where  he  has  no  political  relations.  Harvard  v. 
Gore,  5  Pick.  370 ;  Board  of  Supervisors  v.  Davenport,  40  111. 
197.  Both  inhabitancy  and  residence  mean  a  fixed  and  perma- 
nent abode  or  dwelling-place  for  the  time  being  as  contra-dis- 
tinguished from  a  mere  temporary  locality  of  existence  {Matter 
of  Wrigley,  8  Wend.  140 ;  Frost  v.  Brisbin,  19  Wend.  11 ; 
Brown  v.  Ashbough,  40  How.  Pr.  260) ;  but  they  are  both  lack- 
ing in  the  element  of  permanency  which  distinguishes  domicile. 

As  mere  residence  is  not  sufficient  to  constitute  domicile,  so 
neither  is  mere  intent.  Domicile  never  depends  upon  a  bald 
intent,  there  must  likewise  be  an  actual  residence.  Holmes  v. 
Greene,  7  Gray,  299 ;  In  the  goods  of  Raffenel,  3  S.  &  T.  49 ;  9  Jur. 
(N.  S.)  386 ;  The  President,  5  Eob.  Ad.  279  ;  In  re  Steer,  3  H.  & 
N.  594  ;  S.  C,  28  L.  J.  Ex.  22  ;  Carey's  Appeal,  75  Penn.  St.  201 ; 
Venable  v.  Paulding,  19  Minn.  488.  A  person  cannot  have  a 
constructive  home  in  a  place,  by  virtue  of  an  intention  to  go 
and  live  there  before  any  actual  arrival  and  bodily  presence 
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{Fayette  v.  Livermore,  62  Me.  229),  nor  by  merely  undertaking 
a  journey,  which  is  never  completed,  to  the  proposed  domicile 
(Graham  v.  Pub.  Adr.,  4  Bradf.  127 ;  Still  v.  Corporation,  38 
Miss.  646) ;  but  a  home  once  established  may  be  maintained 
without  the  concurring  bodily  presence,  if  the  intention  con- 
tinues unchanged  through  the  temporary  absences. 

§  3.  National.  Whenever  a  person  is  bona  fide  domiciled  in  a 
country,  the  character  of  the  country  instantly  attaches  to  him 
and  he  is,  as  to  all  foreign  countries,  to  be  deemed  a  subject  of 
that  country.  Livingston  v.  Maryland  Ins.  Co.,  7  Cranch,  506, 
542.  The  domicile  which  thus  determines  the  national  character 
of  a  person  is  termed  the  national  domicile.  TJie  Joseph,  1  Gall. 
545 ;  S.  C.  affirmed,  8  Cranch,  454.  It  is  by  the  law  of  the 
national  domicile  that  the  succession  of  personal  estate  is  to  be 
governed  {Hue  High,  applt.,  2  Doug.  [Mich.]  515),  and  the  bellig- 
erent character  of  persons  and  property  to  be  determined.  The 
Harmony,  3  Rob.  Ad.  324 ;  The  Indian  Chief,  id.  12.  Ques- 
tions of  national  domicile  are  questions  of  international  law,  and 
depend  upon  the  general  principles  of  comity  recognized  and 
enforced  among  civilized  nations. 

§  4.  Domestic  or  local.  Domicile  is  also  employed,  as  we  have 
seen  {ante,  626,  §  2),  in  close  analogy  with  the  words  "  residence," 
"  dwelling  "  and  "  habitation, "  as  an  element  in  certain  local  duties 
and  privileges,  as  taxation,  settlement  and  voting.  In  these  con- 
nections it  is  termed  domestic  or  local  domicile,  and  belongs  to 
the  department  of  municipal  or  statute  law. 


ARTICLE  II. 

MAXIMS   RELATING   TO    DOMICILE. 

Section  1.  Every  person  must  have  a  domicile  somewhere. 

Every  person  born  in  wedlock  acquires  by  birth  the  domicile  of 
the  father.  Forbes  v.  Forbes,  23  L.  J.  Ch.  724  ;  S.  C,  Kay,  341 ; 
see  post,  636,  art.  3,  §  4.  The  domicile  of  an  illegitimate  child  is 
that  of  the  mother.  Story's  Confl.  of  Laws,  §46.  Children  of 
unknown  parents  must  be  considered  as  domiciled  in  the  terri- 
tory where  they  actually  are.  This  is  said  to  be  a  rule  gen- 
erally acknowledged  and  received.  Phillim.  on  Dom.  24. 
Every  person,  therefore,  has  by  birth  or  connections  a  domicile 
somewhere.  This  is  termed  the  domicile  of  origin.  The  domi- 
cile of  origin  continues  until  another  domicile  is  acquired.     Aik- 
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man  v.  Alkman,  3  Macq.  H.  L.  Cas.  854 ;  Thorndike  v.  City  of 
Boston,  1  Mete.  242.  Hence  it  follows,  that  every  person  must 
have  a  domicile  somewhere.  Abington  v.  North  Bridgewater, 
23  Pick.  173 ;  Guler  v.  0'  Daniel,  1  Binn.  349,  n;  1  Am.  L.  Cas. 
754;  Opinion  of  Judges,  5  Mete.  587-591  ;  Rue  High,  applt.,  2 
Doug.  (Mich.)  515,  523. 

It  has,  however,  been  said,  that  a  person  may  abandon  his 
domicile  of  origin  without  a  declared  intent  to  return,  and  then 
until  he  acquires  another  he  will  be  without  a  domicile,  except 
the  domicile  of  residence.  Hicks  v.  Skinner,  72  N.  C.  1 ;  Whart. 
Confl.  of  Laws,  §  78.  The  maxim  that  every  person  must  have  a 
domicile  is  peculiarly  applicable  to  questions  of  citizenship  and 
the  disposition  of  property  after  death.  Rue  High,  applt.,  2 
Doug.  (Mich.)  515.  A  ]ife  may  be  so  vagrant  that  a  per- 
son will  have  no  home  in  any  city  or  town  where  he  can 
claim  any  of  the  rights  or  privileges  appertaining  to  that 
relation  (Oilman  v.  Oilman,  52  Me.  165,  174,  Davis,  J.) ;  and  so 
it  has  been  held,  under  the  poor  laws,  that  a  residence  may  be 
abandoned  although  no  other  is  acquired.  North  Yarmouth  v. 
Gardiner,  58  Me.  207 ;  Jefferson  v.  Washington,  19  id.  293  ; 
Wilbraham  v.  Ludlow,  99  Mass.  587;  Briggs  v.  Rochester,  16 
Gray,  337;  Mead,  v.  Boxborough,  11  CusIj.  362. 

§  2.  There  can  be  but  one  domicile  at  the  same  time  for  the 
same  purpose.  In  regard  to  the  succession  of  personal  property, 
as  a  person  must  have  a  domicile  somewhere  so  he  can  have  only 
one  (Oilman  v.  Oilman,  52  Me.  165, 175 ;  Somerville  v.  Somerville, 
5  Ves.  750 ;  Forbes  v.  Forbes,  Kay,  341,  353  ;  Guler  v.  0'  Daniel,  1 
Binn.  349,  n  ;  1  Am.  L.  Cas.  745 ;  Abington  v.  North  Bridgewater, 
23  Pick.  170, 177) ;  but  for  some  purposes  it  seems  that  a  man  may 
have  two  domiciles ;  for  instance,  so  as  to  be  amenable  to  pro- 
cess in  an  action  for  divorce.  Greene  v.  Greene,  11  Pick.  409, 
415,  416.  And  it  is  observed  by  Bradford,  Surrogate  (Isham 
v.  Gibbons,  1  Bradf.  [N.  Y.]  70,  83),  that  though  there  can  be 
but  one  principal  domicile  for  cases  of  testacy  or  intestacy,  yet 
there  may  be  two  or  more  domiciles  for  different  purposes  such  as 
a  domicile  of  allegiance,  a  political,  matrimonial,  commercial  and 
forensic  domicile.  Phillira.  on  Dom.  19 ;  Stephenson  v.  Langston, 
1  Hagg.  379.  So,  a  person  may  have  two  places  of  residence  for 
purposes  of  business  or  pleasure.  Thorndike  v.  City  of  Boston,  1 
Mete.  242  ;  Sears  v.  City  of  Boston,  id.  250  ;  Gilman  v.  Oilman, 
52  Me.  165,  175 ;  but  see  Graham  v.  Trimmer,  6  Kans.  230,  236. 
Such  is  the  case  with  every  man  of  fortune  who  has  a  town 
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house  and  a  country  seat  in  each  of  which  he  dwells  at  different 
seasons  of  the  year  with  the  intention  of  making  each  his  per- 
manent abode  for  a  limited  period.  Frost  v.  Brisbin,  19  Wend.  1 ; 
Bell  v.  Pierce,  51  N.  Y.  (6  Sick.)  12, 17  ;  Bartlett  v.  City  of  New 
York,  5  Sandf.  (N.  Y.)  44.  So,  a  citizen  may  have  his  home  in 
one  town  with  all  the  privileges  of  an  inhabitant,  and  yet  have 
his  legal  settlement  in  another  town.  Putnam  v.  Johnson,  10 
Mass.  488.  See  Harvard  College  v.  Gore,  5  Pick.  370.  If  a  mar- 
ried man  has  two  places  of  residence  at  different  times  of  the 
year,  that  will  be  deemed  his  domicile  which  he  himself  selects 
or  describes  or  deems  to  be  his  home,  or  which  appears  to  be  the 
center  of  his  affairs  or  where  he  votes  or  exercises  the  rights  and 
duties  of  a  citizen.    Cliariton  County  v.  Moberly,  59  Mo.  238, 242. 

§  3.  The  native  domicile  easily  reverts.  The  domicile  of  origin 
easily  reverts,  and  it  requires  fewer  circumstances  to  constitute 
domicile  in  a  native  subject  or  citizen  than  to  impress  the 
national  character  on  one  who  is  originally  of  another  character. 
The  acquired  domicile,  however,  must  ba  finally  abandoned 
before  the  domicile  of  origin  can  revert.  Aikman  v.  Aikman, 
3  Macq.  H.  L.  Cas.  854  ;  4  L.  T.  (N.  S.)  374,  381  ;  7  Jur.  {N.  S.) 
1017  ;  White  v.  Brown,  1  Wall.  Jr.  217,  265.  Slighter  evidence 
is  required  to  warrant  the  conclusion  that  a  man  intends  to 
abandon  an  acquired  domicile  and  resume  his  domicile  of  origin 
than  that  he  means  to  abandon  his  domicile  of  origin  and  to 
acquire  a  foreign  domicile.  Lord  v.  Colxin,  28  L.  J.  Ch.  361 ; 
S.  C,  4  Drew.  366.  Therefore  it  is  that  if  a  man  has  acquired  a 
new  domicile  different  from  that  of  his  birth  and  he  removes 
from  it  with  an  intention  to  resume  his  native  domicile,  the  latter 
is  acquired  even  while  he  is  on  the  way  in  itinere ;  for  the 
native  domicile  reverts  the  moment  the  acquired  domicile  is 
given  up  with  the  intention  of  resuming  the  former.  Heed's 
Appeal,  71  Penn.  St.  378,  383  ;  Story  on  Conn,  of  Laws,  §  47 ; 
The  Venus,  8  Cranch,  278,281 ;  The  Frances,  id.  335 ;  S.  C.,  1 
Gal.  467,  469  ;  Smith  v.  Groom,  7  Fla.  81. 

It  has  been  said  that  where  a  person  abandoned  an  acquired 
domicile  and  returned  to  his  native  place,  but  without  any  defi- 
nite intention  of  remaining  there,  his  domicile  of  origin  revived 
{Kellar  v.  Baird,  5  Heisk.  [Tenn.]  39) ;  but  the  better  rule  is 
that  there  must  be  an  intention  of  returning  to  the  place  of 
origin  for  permanent  residence  in  order  to  revive  the  original 
domicile.  First  Nat.  Bank  v.  Balcom,  35  Conn.  351 ;  Mills  v. 
Alexander,  21  Tex.  154.     But  the  English  rule  is  limited  by  no 
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such  qualification.  See  Udney  v.  Udney,  L.  R.,1  H.  L.  Sc.  441. 
This  principle  of  the  facility  of  the  reversion  of  native  domicile 
seems  to  apply  only  to  national  domicile  in  its  enlarged  sense, 
and  grows  out  of  native  allegiance  or  citizenship.  It  has  no 
application  when  the  question  is  between  native  and  acquired 
domicile  where  both  are  under  the  same  national  jurisdiction. 
First  Nat.  Bank  v.  Balcom,  35  Conn.  351.  It  was  so  held  in 
the  case  of  Monroe  v.  Douglass,  5  Madd.  379. 


ARTICLE  III. 

DOMICILE,  HOW  ESTABLISHED  OR  DETERMINED. 

Section  1.  In  general.  Domicile  is,  as  we  have  seen  (ante, 
p.  627),  ordinarily  a  question  of  fact,  depending  upon  the  con- 
currence of  two  circumstances,  to  wit,  residence  in  the  alleged 
domicile,  and  the  intention  to  adopt  such  place  of  residence  as 
the  sole  domicile.  Moorhouse  v.  Lord,  10  H.  L.  Cas.  282,  292 ; 
Dupuy  v.  Wurtz,  53  N.  Y.  (8  Sick.)  556,  561,  562;  affirming 
S.  C,  64  Barb.  156.  Residence  being  a  visible  fact  is  not  usually 
in  doubt.  Oilman  v.  Oilman*  52  Me.  165, 175.  The  intention 
with  which  the  residence  is  continued  is  not  so  easily  ascer- 
tained. Jopp  v.  Wood,  4  DeG.  J.  &  S.  616;  34  Beav.  88; 
34  L.  J.  Ch.  212,  218.  With  respect  to  the  evidence  nec- 
essary to  establish  the  intention,  it  is  impossible  to  lay  down 
any  positive  rule.  Courts  of  justice  must  necessarily  draw 
their  conclusions  from  all  the  circumstances  of  each  case, 
and  each  case  must  vary  in  its  circumstances ;  and,  moreover, 
in  one  a  fact  may  be  of  the  greatest  importance,  but  in  another 
the  same  fact  may  be  so  qualified  as  to  be  of  little  weight.  Hodg- 
son v.  Be  Beauchesne,  12  Moore's  P.  C.  283,  330  ;  Dupuy  v.  Wurtz, 
53  N.  Y.  (8  Sick.)  556,  562.  Determining  domicile  depends,  there- 
fore, not  so  much  upon  proving  particular  facts  as  whether  all 
the  facts  and  circumstances  taken  together  tending  to  show  that 
a  man  has  his  home  or  domicile  in  one  place,  overbalance  all  the 
like  proofs  tending  to  establish  it  in  another.  Abington  v.  North 
Bridgewater,  23  Pick.  170. 

In  respect  to  several  classes  of  persons,  exceptional  rules 
may  be  noted.  Thus,  sailors,  while  following  their  avocation, 
do  not  necessarily  change  their  domicile.  Abington  v.  Boston, 
4  Mass.  312  ;  Sherwood  v.  Judd,  3  Bradf.  (N.  Y.)  267.  Employ- 
ment in  the  navy  creates  no  change  in  the  domicile.     Brown  v. 
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Smith,  12  Beav.  444 ;  S.  C,  21  L.  J.  Cli.  356.  And  where  an 
infant  entered  the  British  navy,  and  continued  to  serve  in  one  of 
her  majesty's  men-of-war  until  his  death,  it  was  held  that,  never 
having  acquired  a  domicile  of  his  own,  his  domicile  was  that  of 
his  father  at  the  time  of  his  enlistment.  In  the  goods  of  Pat- 
ten, 6  Jur.  (N.  S.)  151. 

It  is,  nevertheless,  in  the  power  of  a  seafaring  man  to  change 
his  domicile  as  freely  as  any  other  person  (Sherwood  v.  Judd,  3 
Bradf.  [N.  Y.]  267);  but  facts  which  would  be  significant  and  satis- 
factory in  reference  to  persons  of  more  fixed  and  permanent 
habits  become  of  less  moment  when  connected  with  persons 
whose  lives  are  necessarily  roving  and  migratory.  Hallet  v. 
Bassett,  100  Mass.  167.  The  place  where  a  seafaring  man's 
family  reside,  or  where,  if  he  is  a  single  man,  he  usually  resorts 
to  when  on  shore,  are  to  be  regarded  as  his  domicile  (Boothby  v. 
Wiscassett,  3  Me.  354  ;  Hallet  v.  Bassett,  100  Mass.  167  ;  Bangs 
v.  Brewster,  111  Mass.  382 ;  Guier  v.  O  Daniel,  1  Binn.  349,  n; 
1  Am.  L.  Cas.  733,  738) ;  and  it  has  been  held  that,  for  purposes 
of  naturalization,  a  mariner,  who  has  shipped  only  in  vessels 
belonging  to  the  port  of  New  York,  is  to  be  deemed  a  resident 
during  that  time  of  the  United  States.  In  re  Bye,  2  Daly  (N.  Y.), 
525. 

The  house  of  an  ambassador  or  minister  extraordinary  is 
regarded  as  part  of  the  territory  which  he  represents.  No  mat- 
ter how  long  he  may  stay,  therefore,  in  the  country  to  which  he 
is  accredited,  his  domicile  is  unchanged.  Whart.  Conn",  of 
Laws,  §  49. 

There  is  said  to  be  no  better  established  position  of  interna- 
tional law  than  this.  Hienel  v.  Fiermlle,  1  Hagg.  Con.  R.  139. 
But  where  one  has  already  acquired  a  domicile  in  a  country,  the 
fact  that  he  subsequently  becomes  ambassador  from  his  native 
country  at  the  country  of  his  adoption  does  not  affect  his  domi- 
cile (Heath  v.  Samson,  14  Beav.  441) ;  nor  does  the  employment 
of  such  a  person  as  an  attache  of  a  foreign  legation  change  his 
acquired  domicile.  Attorney-General  v.  Kent,  1  H.  &  C.  12  ;  31  L. 
J.  Exch.  391.  Engaging  in  trade  by  a  consul  divests  him  of  his 
official  prerogatives  in  this  respect,  and  places  his  domicile  at  the 
spot  where  he  resides  and  his  business  is  conducted.  The  Indian 
Chief,  3  Rob.  Ad.  29;  Maltass  v.  Maltass,  1  Rob.  Ecc.  R. 
75,  79. 

It  appears  to  be  the  rule,  in  England,  that  persons  who  enter 
into  the  military  service  of  a  foreign  State  acquire  the  domicile 
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of  that  State  (Phillim.  on  Dom.  71 ;  United  Slates  v.  Brummond, 
12  W.  R.  701) ;  while  the  domicile  of  a  person  employed  in  the 
military  service  of  his  own  country  is  not  changed,  when  in  the 
discharge  of.  his  functions,  he  is  compelled  to  reside  in  a  foreign 
land,  or  by  voluntary  residence,  if  still  liable  to  service.  Hodg- 
son v.  De  Beauchesne,  12  Moore's  P.  C.  C.  255.  And  such  seems 
to  be  the  recognized  rule  in  this  country.  Tibbitts  v.  Townsend, 
15  Abb.  Pr.  221 ;  Ames  v.  Buryea,  6  Lans.  (N.  Y.)  155 ;  S.  C. 
affirmed,  61  N.  Y.  (16  Sick.)  609.  Yet,  it  is  as  competent  for  a 
soldier  to  abandon  a  domicile  and  acquire  a  new  one  as  it  is  for 
any  other  citizen  {Ames  v.  Buryea,  id. ;  Regina  v.  East  Stone- 
house,  4  Ell.  &  Bla.  901) ;  and  the  same  is  true  of  a  person  in  the 
civil  service  of  the  government.  Wood  v.  Fitzgerald,  3  Oregon, 
568,  572. 

Residence  at  a  public  institution  for  the  sole  purpose  of  edu- 
cation does  not  necessarily  work  a  change  of  domicile.  Grariby 
v.  Amherst,  7  Mass.  1  ;  Opinion  of  Judges,  5  Mete.  587.  But 
there  are,  of  course,  circumstances  which  would  show  a  change 
of  domicile  and  the  acquisition  of  a  domicile  in  the  place  where 
the  institution  is  located.  The  intent  to  change  the  domicile  will 
not  be  so  readily  presumed  from  a  residence  for  the  purposes  of 
education  as  it  would  from  a  residence  for  the  more  ordinary 
purposes  of  life.  lb.  The  right  of  students  to  vote  is  sometimes 
iixed  by  statute  and  sometimes  by  judicial  decision.  Putnam 
v.  Johnson,  10  Mass.  500. 

§  2.  Residence  and  intention.  In  considering  the  proofs  by 
which  the  domicile  of  a  person  may  be  established  there  are 
some  facts  which  are  of  controlling  importance  unless  counter 
acted  by  others  still  more  stringent.  Thus,  a  person's  being  at 
a  place  is  prima  facie  evidence  that  he  is  domiciled  at  that  place 
and  it  is  for  those  who  seek  to  establish  another  domicile  to  rebut 
that  evidence.  Bempde  v.  Johnstone,  3  Ves.  198 ;  Bruce  v.  Bruce, 
2  B.  &  P.  229  n  ;  Ennis  v.  Smith,  14  How.  (U.  S.)  423  ;  Brevon  v. 
Brevon,  10  Jut.  (N.  S.)  717  ;  24  L.  J.  Chanc.  129.  Residence  in  one 
place  for  a  great  number  of  years  is  a  violent  and  continuing 
proof  of  the  animus  manendi.  White  v.  Brown,  1  Wall.  Jr.  264 ; 
Elbers  v.  United  Ins.  Co.,  16  Johns.  129.  Time,  says  Sir  William 
Scott  ( The  Harmony,  2  Rob.  322),  is  the  grand  ingredient  in 
constituting  domicile.  The  presumption  which  arises  from  a 
long  continued  residence  may  be  met  by  the  contrary  presumption 
which  arises  from  the  special  object  or  purpose  of  the  residence  or 
from  other  indications  of  intention,  and  so  it  is  that  mere  length 
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of  residence  cannot  be  decisive  when  the  purpose  is  clearly 
proved  to  have  been  temporary  and  still  continues  so.  The  Ann 
Green,  1  Gal.  274,  285  ;  The  Indian  Chief,  3  Rob.  12 ;  see 
White  v.  Brown,  1  Wall.  Jr.  217 ;  Love  v.  Cherry,  24  Iowa,  204. 
Thus,  where  the  residence  is  merely  temporary  for  the  purpose 
of  health  or  pleasure,  no  change  of  domicile  is  effected  thereby. 
Jopp  v.  Wood,  4  DeG.  J.  &  S.  616 ;  34  Beav.  88 ;  34  L.  J.  Ch. 
212  ;  Boyd  v.  Beck,  29  Ala.  703 ;  Still  v.  Corporation,  38  Miss. 
646;  Rue  High,  applt,  2  Doug.  (Mich.)  515,  526;  Dupuy  v. 
Wurtz,  53  N.  Y.  (8  Sick.)  556.  And  even  a  permanent  residence 
occasioned  by  the  state  of  the  health  may  not  operate  a  change 
of  domicile  (see  Beattie  v.  Johnson,  10  CI.  &.  Fin.  139) ;  but 
where  the  foreign  residence  is  determined  by  preference  or 
choice  and  not  by  necessity  the  case  is  different.  Hoskins  v. 
Matthews,  8  DeG.  Mac.  &  G.  13 ;  S.  C,  25  L.  J.  Ch.  689. 

Another  important  element  in  determining  the  domicile  of  the 
head  of  a  family  is  the  residence  of  the  family.  This  circum- 
stance has  been  frequently  referred  to  as  important  if  not  con- 
trolling. Sherwood  v.  Judd,  4  Bradf.  (N.  Y.)  267;  Tonkey  v. 
The  State,  27  Ind.  236 ;  Smith  v.  Groom,  7  Fla.  81 ;  Parsonfield 
v.  Perkins,  2  Greene  (Me.),  414 ;  Williams  v.  Whiting,  11  Mass. 
424 ;  see  Venuci  v.  Cademartori,  59  Mo.  352 ;  Daniel  v.  Sulli- 
van, 46  Ga.  277.  If  a  married  man  has  his  family  fixed  in  one 
place,  and  does  business  in  another,  the  former  is  considered  his 
place  of  domicile.  Story' s  Confl.  of  Laws,  §  46.  The  presump- 
tion arising  from  the  residence  of  the  family  may  be  controlled 
by  other  circumstances  {Smith  v.  Croom,  7  Fla.  81 ;  Parsons  v. 
City  of  Bangor,  61  Me.  457  ;  for  it  is  not  in  the  power  of  a  man's 
wife  or  family  to  control  his  free  right  to  fix  his  residence  and 
place  of  permanent  abode  in  any  part  of  the  world  to  which  his 
interests  or  his  inclination  may  lead  him.  In  re  Bye,  2  Daly, 
525,  527  ;  Parsons  v.  City  of  Bangor,  61  Me.  459.  The  fact  that 
the  choice  of  residence  was  made  by  the  wife,  the  husband  being 
at  the  time  dependent  and  in  failing  health,  was  not  regarded  as 
important  in  the  case  of  Aitcheson  v.  Dickson,  10  L.  R.  Eq.  589, 
39  ;  S.  C  ,  L.  J.  Ch.  715. 

The  residence  of  the  family  may  be  no  indication  of  intent. 
Thus,  where  an  inhabitant  of  one  State  removes  into  another, 
with  the  intention  of  removing  his  family  at  some  future  time, 
his  domicile  will  be  changed,  although  his  family  remains 
behind.  Cambridge  v.  Charlestown,  13  Mass.  501 ;  Pearce  v. 
Slate,  1  Sneed  (Tenn.),  03. 
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Another  leading  inquiry  in  questions  of  domicile  is  the  domi 
cile  of  origin.  This  is  to  be  distinguished  from  the  place  of 
birth.  Bruce  v.  Bruce,  2  B.  &  P.  231.  The  mere  accident  of 
birth  at  any  particular  place  is  not  ordinarily  important  since,  as 
we  have  seen,  the  domicile  of  the  child  is  that  of  the  parent.  The 
domicile  of  origin  is  that  arising  from  a  man' s  birth  and  connec- 
tions.   Somerville  v.  Somerville,  5  Ves.  750. 

The  domicile  of  birth  is  prima  facie  the  domicile.  Stevenson  v. 
Masson,  L.  R.,  17  Eq.  78  ;  7  Eng.  Kep.  692.  It  may  be  changed 
by  the  voluntary  inclination  of  the  parties,  and  the  substituted 
domicile  may  be  proved  by  fact  and  intention ;  but,  until  the 
new  domicile  has  been  acquired  animo  et  facto,  the  domicile  o^f 
origin  will  be  presumed  to  continue,  and  the  burden  of  proof  is 
on  the  party  who  asserts  the  change  of  domicile.  Somerville  v. 
Somerville,  5  Ves.  787 ;  Aikmati  v.  Aikman,  7  Jur.  (N.  S.)  1017 ; 
Outer  v.  0' Daniel,  1  Am.  Ld.  Cas.  73B. 

§  3.  Mere  residence  not  sufficient.  Residence,  for  however 
long  a  time  it  may  be  continued,  cannot  constitute  a  domicile 
without  the  intention  of  permanently  making  it  a  home  ;  nor  can 
the  shortness  of  time  in  which  the  new  home  is  enjoyed  defeat 
the  acquisition,  when  accompanied  with  the  intention.  De 
Bonneval  v.  De  Bonneval,  6  Eng.  Eq.  Rep.  502  ;  S.  C,  1  Curt. 
856 ;  Home  v.  Rome,  9  Ired.  (N.  C.)  Law,  99 ;  Plummer  v. 
Brandon,  5  Ired.  (N.  C.)  Eq.  190.  Residence  is,  as  we  have  seen, 
a  necessary  ingredient  in  constituting  domicile  ;  it  is  strong  evi- 
dence of  intention,  but,  unless  the  intention  is  fully  established, 
no  domicile  is  acquired.  Moorhouse  v.  Lord,  10  H.  L.  Cas.  271, 
291 ;  Jopp  v.  Wood,  4  DeG.  J.  &  S.  616 ;  34  L.  J.  Ch.  212  ;  Dupuy 
v.  Wurtz,  53  N.  Y.  (8  Sick.)  556,  561,  562.  The  intention  should 
be  established  by  very  clear  proof,  especially  where  the  change 
is  to  a  foreign  country.  lb. 

And  declarations  of  an  intention  not  to  renounce  a  domicile  of 
origin  cannot  prevail  against  the  intention  and  facts  collected 
from  the  acts  of  a  party,  if  these  are  otherwise  sufficient  to  con- 
stitute a  domicile  abroad.  In  re  Steers,  3  H.  &  N.  594  ;  28  L.  J. 
Exch.  L.  2.  Even  the  oath  of  the  person  whose  domicile  is  in 
question,  as  to  his  intention  to  change  his  domicile,  is  not  con- 
clusive.    Wilson  v.  Wilson,  2  P.  &  D.  435. 

§  4.  Birth  and  domicile  of  children.  The  domicile  of  a  child 
born  in  wedlock  and  unemancipated  is  the  domicile  of  the  father 
during  his  life-time  {Andrews  v.  Heriot,  4  Cow.  516,  note  2  j 
Taylor  v.  Jeter,  33  Ga.  195  ;  Crawford  v.  Wilson,  4  Barb.  504, 
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519 ;  School  Directors  v.  James,  2  Watts  &  S.  568 ;  Johnson  v. 
Copeland,  35  Ala.  521 ;  Wheeler  v.  Burrow,  18  Ind.  14;  Forbes 
v.  Forbes,  Kay,  341 ;  S.  C,  23  L.  J.  Ch.  724) ;  and  as  a  general 
rule  a  child  under  age  cannot  proprio  marte  change  that  domi- 
cile. Guier  v.  O  Daniel,  1  Binn.  349,  note  ;  Somervillev.  Somer- 
ville,  5  Yes.  787 ;  Eeistand  v.  Kun,  8  Blackf.  (Ind.)  345.  The 
reason  of  this  rule  rests  on  the  doctrine  that  the  domicile  of 
origin  can  be  changed  only  by  choice,  and  a  domicile  of  choice 
cannot  be  acquired  by  the  act  of  a  minor.  Ex  parte  Dawson, 
3  Bradf.  (N.  Y.)  130. 

After  the  death  of  the  father,  and  during  her  widowhood,  the 
mother  has  a  right  to  change  the  domicile  of  her  child,  pro- 
vided it  be  without  any  fraudulent  design  to  alter  the  succession 
of  its  estate.  Potinger  v.  Wiglitman,  3  Mer.  67  ;  Cunmer  Parish 
v.  Milton  Parish,  3  Salk.  259 ;  Carlisle  v.  Tuttle,  30  Ala.  613, 
623  ;  Brown  v.  Lynch,  2  Bradf.  (N.  Y.)  214 ;  see  Harkins  v. 
Arnold,  46  Ga.  656.  To  state,  however,  that  the  residence  of  the 
mother  is  necessarily  the  residence  of  the  child  is  too  broad  a 
position  ;  for  the  power  of  effecting  the  change  may  very  well 
exist  without  being  exercised,  and  the  mother's  residence  may 
be  altered  while  at  the  same  time  she  refuses  to  alter  that  of  the 
child.  When,  however,  nothing  more  appears  than  the  removal 
in  fact  of  the  mother  and  her  children  from  one  abode  to  another, 
the  presumption  would  be  that  the  domicile  of  the  child  has 
followed  that  of  the  parent.  Broicn  v.  Lynch,  2  Bradf.  (N.  Y.) 
214. 

But  after  the  subsequent  marriage  of  the  mother  neither  the 
mother  nor  the  step-father  have  power  to  change  the  domicile  of 
the  minor  child  of  the  mother  (Allen  v.  Thomason,  11  Humph. 
[Tenn.]  536 ;  School  Directors  v.  James,  2  Watts  &  S.  568 ; 
Johnson  v.  Copeland,  35  Ala.  521 ;  Mears  v.  Sinclair,  1  W.  Va. 
185 ;  Freetown  v.  Taunton,  16  Mass.  52) ;  the  domicile  of  the 
mother's  widowhood  continues  to  be  the  domicile  of  the  child 
(School  Directors  v.  James,  2  Watts  &  S.  568),  except  as  the 
same  may  be  changed  by  the  guardian.     See  infra. 

§  5.  Domicile  of  choice.  By  way  of  a  general  division  of  the 
subject  of  domicile  it  is  said  that  domicile  may  be  determined 
by  origin,  by  operation  of  law,  and  by  choice.  Domicile  of 
choice  is  a  conclusion  which  the  law  derives  from  the  fact  of 
a  man  fixing  voluntarily  his  chief  residence  in  a  particular 
place  with  the  intention  of  continuing  to  reside  there  for  au 
unlimited  time.     2  Kent's   Com.  (12th   ed.)  431 ;    Roskins  v 
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Matthews,  8  DeG.,  M.  &  G.  13  ;  Udney  v.  Udney,  L.  R.,  1  H.  L., 

Sc.  443,  458.  It  may  be  taken  as  a  general  maxim  both  of 
European  and  American  law  that  every  person  sui  juris  is  at 
liberty  to  choose  his  domicile  and  to  change  it  according  to  his 
inclination.  Phillim.  on  Dom.  98.  Questions  of  choice  of  domi- 
cile are  properly  considered  under  change  of  domicile.  Post, 
650,  art.  VI. 

§  6.  Domicile  of  married  women.  The  domicile  of  the  wife  is 
ordinarily  that  of  the  husband  (Greene  v.  Greene,  11  Pick. 
[Mass.]  410  ;  Davis  v.  Davis,  30  111.  180 ;  McAfee  v.  Kentucky 
University,  7  Bush  [Ky.],  135 ;  Yelverton  v.  Yelverton,  IS.  & 
T.  74;  S.  C,  29  L.  J.  Mat,  Cas.  34;  Hackettstown  Bank  v. 
Mitchell,  28  N.  J.  Law,  516) ;  and  the  general  rule  is,  that  a 
married  woman  cannot  acquire  a  domicile  recognized  by  the  law 
other  than  that  of  her  husband.     Yelverton  v.  Yelverton,  1  S. 

6  T.  74.  The  fact  that  the  wife  actually  resides  apart  from  her 
husband,  even  under  articles  of  separation  but  without  any  legal 
divorce,  or  under  an  invalid  divorce,  will  not  confer  upon  her  the 
power  to  acquire  a  domicile  different  from  that  of  her  husband. 
Dolphin  v.  Eobins,  7  H.  L.  Cas.  403  ;  In  re  Daly,  25  Beav.  456 ; 
Warrender  v.  Warrender,  2  CI.  &  Fin.  488 ;  Angier  v.  Angier, 

7  Phila.  R.  305.  To  the  general  rule  above  stated  there  is  the 
following  exception  recognized  at  least  by  the  American  author- 
ities ;  namely,  that  the  wife  must  be  allowed  for  the  purpose  of 
obtaining  a  divorce  to  acquire  a  separate  domicile  in  the  State  in 
which  she  is  actually  living  at  the  time  she  is  deserted  by  her 
husband  (Jenness  v.  Jenness,  24  Ind.  355,  357 ;  Hanberry  v. 
Hanberry,  29  Ala.  720 ;  Harteau  v.  Harteau,  14  Pick.  181  ; 
Ditson  v.  Ditson,  4  E.I. 87;  Bish.  onMarr.&  Div.  [4th  ed.]  128) ; 
for  otherwise  the  husband  might  change  his  domicile  perpetu- 
ally and  so  defeat  the  wife' s  application  altogether.  Harteau  v. 
Harteau,  14  Pick.  181.     See  ante,  635. 

§  7.  Divorced  wife  or  widow.  The  ordinary  presumption  that 
a  wife  is  legally  domiciled  where  the  husband  is,  fails  when 
there  has  been  a  sentence  of  divorce.  Williams  v.  Dormer,  2 
Rob.  Ecc.  Rep.  505;  S.  C,  16  Jur.  366.  Whether  a  judicial 
separation  a  mensa  et  thoro  would  empower  the  wife  to  acquire 
a  separate  domicile  was  much  discussed  in  the  House  of  Lords 
in  the  case  of  Dolphin  v.  Mob  ins,  7  H.  L.  Cas.  390,  416,  420, 
but  the  point  does  not  appear  to  have  been  judicially  determined 
either  in  England  or  in  this  country. 

§  8.  Guardian  and  ward.    There  has  been  some  uncertainty  in 
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the  authorities  as  to  the  power  of  a  guardian  to  change  the 
domicile  of  his  ward.  The  weight  of  authority  appears  to  be 
in  favor  of  the  opinion  that  a  guardian  has  no  power  to  change 
the  infant's  domicile,  inasmuch  as  no  such  power  is  necessary  to 
accomplish  any  purpose  of  the  guardianship.  School  Directors 
v.  James,  2  W.  &  S.  568 ;  Mears  v.  Sinclair,  1  W.  Va.  185 ; 
Story's  Conn,  of  Laws,  §  505,  note  1.  But  in  Wheeler  v.  Hollis, 
19  Tex.  522,  it  was  held,  that  in  the  absence  of  proof  that  the 
change  was  injurious  to  the  interests  of  the  ward,  or  was  in- 
tended by  the  guardian  to  affect  the  succession  to  the  ward' s  prop- 
erty, the  guardian,  who  in  this  case  was  the  step -father,  might 
change  the  domicile  of  the  ward.  See  Trammell  v.  Trammell,  20 
Tex.  406.  And  for  purposes  other  than  succession  it  has  been 
held,  that  the  domicile  of  a  minor  might  be  changed  by  the  guard- 
ian. Kirkland  v.  Whately,  4  Allen,  462 ;  Ilolyoke  v.  Haskins, 
5  Pick.  25. 

§  9.  Lunatic.  From  the  general  principles  already  stated,  it 
is  evident  that  an  insane  person  cannot  change  his  domicile 
proprio  marte,  since  he  is  incapable  of  exercising  the  volition 
essential  to  effect  the  change.  Pittsfield  v.  Detroit,  53  Me.  442  ; 
Wiscasset  v.  Waldoborough,  3  Me.  388;  Buckland  v.  Charle- 
mont,  3  Pick.  173;  Payne  v.  Town  of  Danham,  29  111.  128. 

The  power  of  a  guardian,  with  respect  to  the  domicile  of  a 
lunatic,  has  been  a  matter  of  judicial  discussion,  and  does  not 
appear  to  be  fully  determined.  The  grounds  upon  which  the 
power  is  claimed  and  opposed  are  substantially  those  which  con- 
trol the  authority  of  a  guardian  of  infants.  Phillim.  on  1  >m. 
55 ;  Whart.  Confl.  of  Laws,  §  853. 

In  Anderson  v.  Anderson,  42  Vt.  350,  and  Holyoke  v.  Haskins, 
5  Pick.  20,  it  was  held  that  the  domicile  of  persons  non  compos 
mentis  could  be  changed  by  the  direction  and  assent  of  the 
guardian,  but  these  were  neither  of  them  cases  involving  succes- 
sion to  property. 

Where  an  infant  is  of  unsound  mind,  and  remains  continu- 
ously so,  the  incapacity  of  minority  continues,  so  as  to  confer 
on  the  father  the  right  of  choice  in  the  matter  of  the  domicile 
of  the  child,  and  the  father' s  change  of  domicile  works  a  change 
in  the  child's  domicile.    Sharpe  v.  Crispin,  1  Prob.  &  Div.  611. 

§  10.  Compulsory  residence  and  exile.  A  forcible  illustration 
of  the  rule  that  a  domicile  can  be  gained  or  lost  only  by  the 
voluntary  intent  of  a  person,  is  found  in  cases  of  constrained 
residence  ;  such  as  imprisonment  and  exile.     Such  residence  has 
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no  effect  upon  the  domicile,  and  it  makes  no  difference  whether  the 
restraint  be  physical  or  moral.  Thus,  imprisonment  for  a  term 
of  years  makes  no  change  in  the  prisoner's  domicile.  Barton  v. 
Fisher,  1  Milwood  (Irish),  183;  Grant  v.  Dalliber,  11  Conn.  234; 
Danville  v.  Putney,  6  Vt.  512  ;  Woodstock  v.  Hartland,  21  id. 
563 ;  Cooper  v.  Galbraith,  3  Wash.  C.  C.  546.  But  it  is  said  that, 
when  the  imprisonment  is  for  life,  the  rule  is  otherwise.  Whart. 
Confl.  of  Laws,  §  54. 

A  fugitive  from  one's  country  on  account  of  civil  war,  or 
political  exile,  retains  his  domicile  (in  the  goods  of  the  Duchesse 
of  Orleans,  5  Jur.  [N.  S.]  143 ;  S.  C,  1  Swab.  &  Tr.  253  ;  White  v. 
Brown,  1  Wall.  Jr.  217,  265);  unless  he  shows  an  intention  of 
total  abandonment  of  his  country  by  the  acquisition  of  a  new 
domicile  of  choice.  De  Bonneval  v.  De  Bonneval,  1  Curt. 
856. 

§  11.  Description  in  legal  documents,  or  treatment  by  official 
persons.  In  considering  the  proofs  by  which  intent  is  estab- 
lished, it  is  remarked  that  it  may  be  gathered  from  acts  and 
declarations.  Acts  are  regarded  as  more  important  than  declara- 
tions, and  written  declarations  are  usually  more  reliable  than 
oral  ones.  Dupuy  v.  Wurtz,  53  N.  Y.  (8  Sick.)  556.  But  little 
stress  is  laid  on  conversations  and  declarations  unless  accom- 
panied by  acts  (CrooTcenden  v.  Fuller,  1  Swab.  &  Tr.  441 ;  S.  C, 
29  L.  J.  Prob.  Cas.  1 ;  Drevon  v.  Drevon,  34  L.  J.  Ch.  129  ;  Sher- 
wood v.  Judd,  3  Bradf.  [N.  Y.]  267);  and,  in  Maine,  such  evi- 
dence has  been  regarded  as  inadmissible  {Bangor  v.  Brewer, 
47  Me.  97) ;  and  the  most  emphatic  expression  of  an  intention 
not  to  renounce  a  domicile  of  origin  cannot  prevail  against  the 
intention  and  facts  collected  from  the  acts  of  a  party  if  these  are 
otherwise  sufficient  to  constitute  a  domicile.  In  re  Steer,  3  H. 
&  N.  594  ;  S.  C,  28  L.  J.  Exch.  22.  But  declarations  of  a  person 
changing  his  residence,  when  accompanied  by  actual  change,  are 
always  admissible  to  prove  the  intent  (Mo/ison  v.  Palmer,  8 
Allen,  552 ;  Brodie  v.  Brodie,  2  Swab.  &  Tr.  90) ;  and  the  ex- 
pression of  intent,  contained  in  the  correspondence  of  the  party, 
has  been  frequently  much  relied  on.  Munroe  v.  Munroe,  7  CI. 
&  F.  877 ;  Moorhouse  v.  Lord,  10  H.  L.  Cas.  272 ;  Dupuy  v. 
Wurtz,  53  N.  Y.  (8  Sick.)  556. 

The  mode  in  which  a  person  describes  himself  in  legal  docu- 
ments is  in  like  manner  admissible  as  proof  of  intent,  though 
little  importance  is  ordinarily  to  be  attached  to  such  description. 
Thus,   the   description  of    the   party   in  a  charter   party   (The 
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Nereide,  9  Cranch,  388, 414),  in  a  will  (Jopp  v.  Wood,  L.  J.  Ch. 
211 ;  Wilson  v.  Terry.  9  Allen,  214  ;  Oilman  v.  Gilman,  52  Me. 
165),  and  in  other  legal  documents  (Smith  v.  Croom,  7  Fla.  81 ; 
De  Bonnenal  v.  De  Bonnexal,  1  Curt.  Ecc.  856),  have  been 
regarded  as  of  only  slight,  if  of  any,  importance.  In  Smith  v. 
Croom,  7  Fla.  81,  the  entries  of  a  party's  name  and  address  in 
a  hotel  register  were  received  in  evidence  as  tending  to  show  his 
domicile. 

The  reason  why  descriptions  in  legal  papers  are  not  regarded 
as  of  greater  weight  is  that  they  are  ordinarily  merely  incidental 
and  inserted  by  the  draughtsman  according  to  his  own  whim  or 
that  of  the  party,  without  deliberation  or  intent  to  declare  the 
domicile. 

§  12.  Taxation  or  exercise  of  civil  rights.  The  payment  of 
taxes  and  the  exercise  of  political  rights  may  be  circumstances 
which  will  tend  to  establish  the  domicile,  though  of  themselves 
alone  they  are  not  of  great  importance;  inasmuch  as  domicile  is 
a  question  of  general  law  and  cannot  depend  on  the  municipal 
regulations  of  any  State  or  nation.  Guier  v.  (J Daniel,  1  Binn. 
349,  nv'  1  Am. L.  Cas.  752  ;  McKoioenv.  McGuire,  15  La.  Ann.  637 ; 
Mandemlle  v.  Huston,  id.  281.  They  are,  however,  criteria 
{Smith  v.  Croom,  8  Fla,  81) ;  and  under  some  circumstances  an 
exercise  of  the  right  of  suffrage,  it  is  said,  might  be  conclusive. 
Shelton  v.  Tiffin,  6  How.  164,  185.  More  importance  might  be 
attached  to  the  payment  of  personal  or  income  taxes,  since,  if 
these  are  of  any  amount,  there  is  a  natural  unwillingness  to  pay 
them  except  in  the  place  where  they  are  actually  due,  and  this 
is  the  party's  domicile.  Whart.  Conn,  of  Laws,  §  65 ;  Thomson 
v.  Advocate-Gen.,  12  CI.  &  F.  1. 

§  13.  Place  of  business  or  deposit  of  papers.  It  has  been 
observed  (ante,  635)  that  in  the  case  of  a  married  man  the  place 
where  his  family  resides  is  to  be  regarded  as  his  domicile  in 
preference  to  his  mere  place  of  business.  The  presumption 
which  arises  from  family  life  is  much  weakened  in  the  case  of  an 
unmarried  man  (Story's  Conn,  of  Laws,  §47;  Catlin  v.  Glad- 
ding, 4  Mason's  C.  C.  3()8;  and  see  Commonwealth  v.  Kelleher, 
115  Mass.  103) ;  and  in  the  case  of  such  persons  the  place 
wl  re  they  transact  business  is  an  important  fact  in  ascertaining 
domicile.  Hitt  v.  Crosby,  26  How.  Pr.  413.  For  purposes  of 
national  protection  under  the  provisions  of  international  law,  a 
man  who  goes  into  a  foreign  country  for  purposes  of  trade,  leav- 
ing his  family  behind,  may  acquire  a  commercial  domicile  in  the 
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foreign  country.  The  Harmony,  2  Rob.  322,  324,  and  note; 
TJie  Matchless,  1  Hagg.  97  ;  The  Indian  Chief,  3  Rob.  18  ;  The 
President,  5  id.  279 ;  The  Diana,  5  id.  168 ;  The  Venus,  8 
Cranch,  279  ;  and  see  6  Am.  L.  R.  742. 

With  regard  to  the  other  inquiry,  namely,  the  deposit  of  valu- 
able papers  and  muniments  of  title,  this  has  sometimes  been 
referred  to  as  furnishing  evidence  of  intent  ( White  v.  Brown,  1 
Wall.  Jr.  259  ;  Phillim.  on  Dom.  84;  Outer  v.  0'  Daniel,  1  Binn. 
349,  n. ;  1  Am.  Ld.  Cas.  752),  and  in  a  doubtful  case  might  be 
entitled  to  weight.  The  fact  that  a  person's  property  consists  of 
debts  due,  or  bills  of  exchange  drawn  on  a  particular  person, 
creates  no  presumption.  Debts  have  no  situs  ;  they  follow  the 
person  of  the  creditor.  Lord  Thuklow  in  Bruce  v.  Bruce,  2  B. 
&  P.  229,  note. 

§  14.  Location  of  property.  The  location  of  a  person' s  prop- 
erty, both  movable  and  immovable,  may  be  an  important  con- 
sideration in  determining  domicile.  Where  land  is  derived  by 
inheritance  or  by  operation  of  law,  this  may  indicate  nothing 
with  reference  to  domicile  {Warrender  v.  Warrender,  2  CI.  & 
Fin.  502 ;  Phillim.  on  Dom.,  §  140) ;  but  where  a  person  makes 
valuable  purchases  of  land  in  a  foreign  country,  upon  which  he 
takes  up  his  residence,  this  is  a  strong  indication  of  an  animus 
manendi  (HosMns  v.  Matthews,  8  DeGr.  Mac.  &  G-.  15,  18) ;  and 
the  circumstance  of  leaving  a  large  amount  of  personal  property 
in  a  particular  place  is  an  indication  of  an  intent  to  return  to  it. 
Whicker  v.  Hance,  7  H.  L.  Cas.  123,  148 ;  and  see  Dwpuy  v. 
Wurtz,  53  N.  Y.  (8  Sick.)  556.  But  where  a  domicile  is  other- 
wise clearly  established,  investments  in  a  particular  place  or  in 
the  government  funds  of  a  particular  county  is  a  circumstance 
of  no  moment.  Hood's  estate,  21  Penn.  St.  106 ;  Somerville  v.  Som- 
ermlle,  5  Ves.  783  ;  and  see  Gould  v.  Smith,  48  Mo.  43 ;  Drevon 
v.  Drevon,  10  Jur.  (N.  S.)  717. 

§  15.  Place  of  death.  It  is  said  in  the  leading  case  of  Guier 
v.  G1  Daniel,  1  Binn.  349,  n.;  S.  C,  1  Am  Ld.  Cas.  733,  that  a  man  is 
prima  facie  domiciled  at  the  place  where  he  is  resident  at  the 
time  of  his  death  ;  and  it  is  incumbent  on  those  who  deny  it  to 
repel  the  presumption  of  law,  which  may  be  done  in  several 
ways.  It  may  be  shown  that  the  intestate  was  there  as  a  trav- 
eler, or  on  some  particular  business,  or  on  a  visit,  or  for  the 
sake  of  health ;  any  of  which  circumstances  will  remove  the  im- 
pression that  he  was  domiciled  at  the  place  of  his  death.  In 
several  English  cases  the  place  of  death  was  referred  to,  but 
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in  none  of  them  was  much  stress  laid  upon  this  circumstance. 
iSomer mile  v.  Somerville,  5  Yes.  7S3  ;  Johnson  v.  Beattie,  10  CI. 
&  Fin.  43 ;  Phillim.  on  Dom.  115,  116.  And  in  Guier  v.  (J Dan- 
iel, supra,  although  the  party  died  abroad,  his  domicile  was 
held  to  be  the  domicile  of  origin. 

§  16.  Place  of  burial.  An  expression  of  a  desire  to  be  interred 
at  a  particular  spot  may  furnish  some  evidence  of  intent  as  to 
domicile ;  but,  ordinarily,  of  very  slight  weight.  White  v. 
Brown,  1  Wall.  Jr.  239  ;  Stanley  v.  Bernes,  3  Hagg.  Ecc.  392 ; 
Case  of  Cornelius  Van  Leeawen,  cited  Phillim.  on  Dom.  117. 
But  the  place  of  actual  burial  is  of  no  avail  in  fixing  the  domicile 
of  the  deceased.     Hood's  Estate,  21  Penn.  St.  106,  116. 

§  17.  Status  and  duty.  An  intention  to  acquire  a  domicile 
contrary  to  a  person's  duty  cannot  be  presumed.  Thus,  where  a 
colonel  in  the  East  India  service,  liable  to  be  called  into  active 
duty,  resided  in  France  for  a  number  of  3'ears,  under  circum- 
stances tending  to  show  an  acquired  domicile,  it  was  held  that 
the  profession  and  rank,  the  status  of  the  party,  furnished  a  pre- 
ponderating presumption  against  any  intention  of  abandoning 
the  original  domicile.  Hodgson  v.  Be  Beauchesne,  12  Moore's  P. 
C.  C.  285 ;  see  Bruce  v.  Bruce,  2  B.  &  P.  229,  note. 

§  18.  Election  of  domicile.  While  a  man  can  have  only  one 
domicile,  for  the  purpose  of  succession,  he  may  have  two  or 
more  residences  or  places  at  which  he  conducts  business,  devot- 
ing a  portion  of  his  time  to  each.  In  such  cases,  it  is  said,  the 
intention,  when  it  can  be  ascertained,  exercises  a  controlling 
influence  on  determining  the  domicile.  Boyd  v.  Beck,  29  Ala. 
703.  And,  in  Louisiana,  he  may  determine  by  a  declaration 
made  in  the  manner  prescribed  by  law,  in  which  place  he  intends 
to  have  his  domicile.  Judson  v.  Lathrop,  1  La.  Ann.  78 ;  see 
Taylor  v.  Bach,  17  id.  61.  The  privilege  of  making  this  elect- 
ive, while  it  may  determine  the  domicile  for  certain  municipal 
purposes,  does  not  establish  the  national  domicile,  or  govern  as 
to  the  succession  to  property. 

ARTICLE  IV. 

LAW   OF    PLACE. 

Section  1.  In  general.  Having  inquired  into  the  nature  of 
domicile,  and  the  modes  by  which  it  is  established,  we  come  in 
the  next  place  to  the  consideration  of  the  effect  of  the  domicile  of 
a  party  upon  his  legal  rights  and  remedies. 
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Four  different  systems  of  laws  may  be  applied  to  the  determi- 
nation of  questions  presented  for  judicial  determination  ;  namely, 
the  law  of  the  place  where  the  trial  is  had  ;  the  law  of  the  place 
where  the  transaction  took  place  ;  the  law  of  the  place  where  the 
parties  are  domiciled  ;  and  the  law  of  the  place  where  the  prop- 
erty is  situated.  These  are  designated  in  the  books  respectively 
as  lex  fori,  lex  loci  contractus,  lex  domicilii,  and  lex  rei  sitm. 

It  is  to  be  primarily  observed,  that  the  laws  of  a  country  have, 
in  strictness,  no  force  beyond  its  territorial  limits.  Whenever, 
therefore,  the  laws  of  a  foreign  country  are  administered  in 
another  tribunal,  it  is  wholly  upon  grounds  of  international 
comity. 

This  rule  of  comity  does  not  extend  to  real  estate.  The  uni- 
versal rule  in  reference  to  this  species  of  property  is,  that  it  is  to 
be  regulated  by  the  law  of  the  country  where  the  land  is.  By 
this  is  meant,  that  any  title  to  or  interest  in  land  or  other  real 
estate  can  be  acquired  or  lost  only  agreeably  to  the  law  of  the 
place  where  the  same  is  situated.  Cutter  v.  Davenport,  1  Pick. 
81 ;  Brodie  v.  Barry,  2  Ves.  &  B.  131 ;  Harrison  v.  Harrison, 
42  L.  J.  Ch.  495  ;  Story's  Conn,  of  Laws,  §  428,  and  note,  where 
a  large  number  of  cases  are  cited  ;  Whart.  Conli.  of  Laws,  §  273, 
and  case  cited.  The  domicile  of  the  parties  is  wholly  immaterial  in 
determining  the  system  of  law  which  shall  control  in  such  cases, 
and  is  only  important  so  far  as  it  effects  the  capacity  of  persons 
to  take  or  transfer  real  property  under  the  laws  of  the  place 
where  it  is  situated.  Domicile  does  not  usually  create  any 
capacity  or  incapacity  to  hold  or  transfer  real  property,  though 
alienage  may.     See  Alien. 

Personal  contracts,  and  contracts  and  voluntary  transfers,  of 
which  the  subject-matter  is  personal  property,  are,  as  a  general 
rule,  governed  as  to  their  validity,  operation  and  construction  by 
the  law  of  the  place  where  the  contract  is  made  or  the  transfer 
executed.  Story's  Conn,  of  Laws,  ch.  9.  But  this  rule  is 
subject  to  several  important  qualifications  in  which  the  lex  rei 
sites  prevails,  the  consideration  of  which  is  properly  referred  to 
in  title  of  Contract.     See  ante,  vol.  1,  129. 

We  now  proceed  to  consider  some  instance  in  which  the  lex 
domicilii  is  held  to  govern  certain  personal  relations  and  con- 
tracts, and  also  certain  transfers  of  personal  property. 

§  2.  Marriage  contracts.  With  regard  to  the  contract  of  mar- 
riage there  has  been  much  discussion  as  to  whether  it  should  be 
governed  by  lex  domicilii  or  lex  loci  contractus.    The  prevailing 
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American  doctrine  is,  that  in  the  absence  of  any  local  statute  a 
marriage  valid  by  the  laws  of  the  country  in  which  it  is  cele- 
brated, though  the  parties  are  but  transient  persons,  though  it 
would  be  invalid  entered  into  under  the  same  formalities  in 
the  place  of  their  domicile,  and  even  though  contracted  in  ex- 
press evasion  of  their  own  law,  is  good  everywhere.  Bish.  on 
Marr.  &  Div.,  §  355  ;  Stevenson  v.  Gray,  17  B.  Monr.  (Ky.)  193 ; 
Sutton  v.  Warren,  10  Mete.  451 ;  Medway  v.  Needliam,  16  Mass. 
157  ;  Ponsford  v.  Johnson,  2  Blatehf.  51 ;  see  Whart.  Confl.  of 
Laws,  §  160,  et  seq. ;  but  see  Williams  v.  Oates,  5  Ired.  535 ; 
Dupre  v.  Boulard,  10  La.  Ann.  411.  But  in  England  it  has  been 
declared  by  the  House  of  Lords  {Brook  v.  Brook,  9  H.  L.  Cas. 
193),  that  the  essentials  of  the  contract  depend  upon  the  lex 
domicilii,  the  law  of  the  country  in  which  the  parties  are  domi- 
ciled at  the  time  of  the  marriage,  and  in  which  the  matrimonial 
residence  is  contemplated.  But  it  is  different  as  to  the  mere 
formalities  of  the  marriage,  for  these  are  satisfied  by  a  compli- 
ance with  the  requirements  of  the  lex  loci.  Compton  v.  Bear- 
croft,  Bull.  N.  P.  114  ;  Simonin  v.  Mallac,  2  S.  &  T.  67;  29  L.  J., 
Pr.  &  M.  Cas.  97;  and  see  these  cases  commented  on  in  Brooks 
v.  Brooks,  9  H.  L.  Cas.  193 ;  S.  C,  7  Jur.  (N.  S.)  425,  426. 

§  3.  Legitimacy  of  children.  With  regard  to  children  born, 
though  not  conceived  in  wedlock,  the  universal  rule  is  that  such 
children  are  legitimate.  By  the  law  of  Continental  Europe, 
Scotland,  and  some  of  the  United  States,  children  born  out  of 
wedlock  become  legitimated  by  the  subsequent  marriage  of  their 
parents ;  but  this  is  not  the  common  law  of  England  or  of  this 
country.  The  question  thus  arises,  as  to  the  effect  of  such  sub- 
sequent marriage,  on  the  legitimacy  of  the  prior  born  child, 
where  the  father's  domicile  is  under  the  common  law,  but  the 
marriage  is  at  a  place  where*  that  law  does  not  prevail.  And  the 
conclusion  reached  by  the  English  courts  is  that  when,  at  the 
time  of  a  bastard's  birth,  the  father  has  his  domicile  in  England, 
no  subsequent  change  of  domicile  and  marriage  can  render  the 
child  legitimate.  Wright's  Trusts,  2  K.  &  J.  597;  Boothwhistle 
v.  Vandill,  7  CI.  &  F.  825 ;  Undy  v.  Undy,  L.  R.,  1  H.  L.  Sc. 
441.  Judge  Story  thinks  the  better  doctrine  to  be,  that  the  status 
of  legitimacy  must  depend  upon  the  law  of  the  place  of  birth, 
and  not  upon  the  domicile  of  the  parents.  Story's  Confl.  of 
Law,  §  93,  r. 

§  4.  Wills.  By  the  common  law,  there  is  a  well-defined  dis- 
tinction between  a  will  of  personalty  or  movables,  and  wills  of 
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real  or  immovable  property.  In  the  former  case,  the  law  of  the 
actual  domicile  of  the  testator  is  to  govern,  and  if  the  will  is 
void  by  that  law,  it  is  a  nullity  everywhere,  though  executed 
with  the  formalities  required  by  the  law  of  the  place  where  the 
property  is  locally  situated.  Bruce  v.  Bruce,  2  B.  &  P.  229,  n.; 
Somerville  v.  Somermlle,  5  Ves.  750,  786 ;  Enoline  v.  Wylie,  10 
H.  L.  Cas.  1  ;  Doglioni  v.  Crispin,  L.  K.,  1  H.  L.  304 ;  Parting- 
ton v.  Attorney -General,  L.  R.,  4  H.  L.  104  ;  Gilman  v.  Gilman, 
52  Me.  165 ;  Wilkins  v.  Ellett,  9  Wall.  740  ;  Ennis  v.  Smith,  14 
How.  400,  425  ;  Petersen  v.  Chemical  Bank,  32  IST.  Y.  (5  Tiff.)  21 ; 
S.  C,  29  How.  (N.  Y.)  240  ;  affirming  S.  C,  27  id.  491. 

But,  in  regard  to  wills  of  immovable  or  real  property,  it 
appears  to  be  equally  well  established  that  the  law  of  the  place 
where  the  property  is  locally  situated  is  to  govern  as  to  the 
capacity  or  incapacity  of  the  testator,  the  extent  of  his  power  to 
dispose  of  his  property,  and  the  forms  and  solemnities  to  give 
the  will  its  due  attestation  and  effect.  Harrison  v.  Harrison,  42 
L.  J.  Ch.  495  ;  Williams  v.  Saunders,  5  Cold.  (Tenn.)  60,  70  ; 
Story' s  Conil.  of  Law,  §  428,  and  cases. 

The  capacity  or  incapacity  of  a  testator  to  make  a  will  of  per 
sonal  property  is  governed  exclusively  by  the  law  of  the  tes- 
tator's domicile  at  the  time  of  his  death.  Schiltz  v.  Bamb- 
mann,  3  Bradf.  (N.  Y.)  379  ;  Grattan  v.  Appleton,  3  Story,  755  ; 
Perin  v.  McMechen,  15  La.  Ann.  154  ;  Hue  High,  appellant,  2 
Doug.  (Mich.)  515;  Moultrie  v.  Hunt,  23  N.  Y.  (9  Smith)  394; 
Dupuy  v.  Wurtz,  53  N.  Y.  (8  Sick.)  556.  So,  also,  the  forms  and 
solemnities  required  in  the  making  of  a  will  of  personal  prop- 
erty must  conform  to  the  law  of  the  domicile.  Stanley  v. 
Bernes,  3  Hagg.  Ecc.  373  ;  Whicker  v.  Hume,  7  H.  L.  Cas.  123, 
165;  Carey's  Appeal,  75  Penn.  St.  201;  Desebats  v.  Berouier, 
1  Binn.  (Penn.)  336  ;  Holmes  v.  Remsen,  4  Johns.  Ch.  460,  469  ; 
Be  Sobry  v.  Be  Laestre,  2  H.  &  J.  193 ;  Harrison  v.  Nixon,  9  Pet. 
483,  505.  The  court  is  bound  by  the  law  of  the  domicile  at  the 
time  of  death,  and  not  by  the  law  of  the  domicile  at  the  time  of 
making  the  will.  Moultrie  v.  Hunt,  23  N.  Y.  (9  Smith)  394 ; 
Lynch  v.  Governor  of  Paraguay,  25  L.  T.  (N\  S.)  164;  Story's 
Confl.  of  Law,  §  473 ;  Nat  v.  Coon,  10  Mo.  543  ;  Bupuy  v. 
Wurtz,  53  N.  Y.  (8  Sick.)  556 ;  affirming  S.  C,  64  Barb.  156. 

In  like  manner  the  testator's  will  and  every  term  in  it  must  be 
construed  according  to  the  law  of  his  domicile  unless  there  ia 
something  to  the  contrary  apparent  in  the  face  of  the  will. 
Boyes  v.  Bedall,  10  Jur.  (N.  S.)  196 ;  Trotter  v.  Trotter,  4  Bligh 
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(N.  S.),  502 ;  Yates  v.  Thomson,  3  CI.  &  F.  544.  The  same  rule 
will  apply  to  the  ascertainment  of  the  persons  who  are  to  take 
under  a  will  or  testament  when  it  is  made  by  words  designating 
a  particular  class  or  description  of  persons.  Harrison  v.  Nixon, 
9  Pet.  483. 

But  it  is  said  that  the  construction  of  the  will,  especially  when 
it  is  in  a  foreign  language,  should  be  left  to  the  proper  tribunal 
in  the  country  of  the  domicile,  and  that  the  probate  court  before 
which  an  ancillary  administration  is  proceeding  has  nothing  to 
do  with  the  construction  of  the  will.  Enohim  v.  Wylie,  10  H. 
L.  Cas.  14. 

§  5.  Succession  to  personal  property.  Personal  property  fol- 
lows the  person  of  the  owner,  and  in  case  of  his  decease 
intestate  must  go  according  to  the  law  of  the  country  where  he 
had  his  domicile,  the  actual  locus  of  the  goods  having  no  influ- 
ence.    Bruce  v.  Bruce,  2  B.  &  P.  229,  n. ;  Bempde  v.  Johnstone, 

3  Ves.  198,  203,  n. ;  Parsons  v.  Lyman,  20  N.  Y.  (6  Smith) 
103 ;    Warren  v.  Hofer,  13  Ind.  167,  169  ;  Holmes  v.  Remsen, 

4  Johns.  Ch.  460 ;  Leach  v.  Pillsbury,  15  N.  H.  137  ;  Vroom  v. 
Van  Home,  10  Paige,  549;  Story's  Confl.   of  Laws,  §  481,  and 

cases  cited ;  Thomsen  v.  Advocate-Gen.,  12  CI.  &  F.  1.  Judge 
Story  says  (Confl.  of  Laws,  §  481),  "It  is  of  no  consequence 
what  is  the  country  of  the  birth  of  the  intestate,  or  of  his  former 
domicile,  or  what  is  the  actual  situs  of  the  personal  property  at 
the  time  of  his  death  ;  it  devolves  upon  those  who  are  entitled 
to  take  it  according  to  the  law  of  his  actual  domicile  at  the  time 
of  his  death.  But  the  estate  must  be  administered  in  the 
country  where  it  is  taken  possession  of  {Preston  v.  Melville,  8 
CI.  &  F.  1),  inasmuch  as  an  administrator  appointed  in  a  foreign 
State  has  no  official  authority  beyond  the  limits  of  that  State 
{Parsons  v.  Lyman,  20  N.  Y.  [6  Smith]  103 ;  Silver  v.  Stein,  9 
E.  L.  &  Eq.  216  ;  Yermilya  v.  Beatty,  6  Barb.  431);  and  this 
will  be  done  by  obtaining  letters  of  administration  in  every 
State  where  personal  property  is  found  or  debts  are  to  be  col- 
lected. 

The  proposition  here  stated  relates  only  to  the  law  of  the 
domicile  as  it  existed  at  the  time  of  the  death,  and  in  these 
respects  corresponds  with  the  law  of  succession  under  wills  of 
personal  property.     See  cases  cited  ante,  646,  §  4. 

Whether  the  ancillary  administrators  thus  appointed  will  be 
confined  in  the  exercise  of  their  duties  to  the  mere  collection  of 
assets  and  the  remission  of  the  proceeds  to  the  place  of  domicile, 
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or  whether  they  may  pay  debts  and  distribute  the  portion  of  the 
estate  which  comes  into  their  hands,  has  been  much  discussed. 
It  seems  to  have  been  generally  held  that,  where  there  are  domes- 
tic creditors  of  the  estate  and  it  is  solvent,  payment  of  the  debts 
may  be  decreed  out  of  the  assets  coming  into  the  hands  of  the 
domestic  administrator.  Dawes  v.  Boylston,  9  Mass.  33? ; 
Richards  v.  Dutch,  8  id.  506  ;  Harvey  v.  Richards,  1  Mason's 
C.  C.  381 ;  Despard  v.  Churchill,  53  N.  Y.  (8  Sick.)  192;  Swear- 
ingen  v.  Morris,  14  Ohio  St.  424,  430.  But  where  the  estate  is 
insolvent,  whether  domestic  creditors  are  to  be  paid  out  of  the 
funds  coming  into  the  hands  of  the  domestic  administrator  to  the 
exclusion  of  foreign  creditors,  or  whether  all  the  creditors  are  to 
share  ratably,  is  a  more  difficult  question.  In  Dawes  v.  Head, 
3  Pick.  127,  Parker,  C.  J.,  was  of  opinion  that  the  distribu- 
tion should  be  pro  rata,  having  regard  to  all  the  liabilities,  both 
foreign  and  domestic,  and  that  the  distribution  to  the  domestic 
creditors  should  be  made  by  the  domestic  administrators. 

For  other  purposes,  such  as  the  payment  of  legacies  and  the 
distribution  of  the  surplus  to  the  next  of  kin,  it  has  been  held 
that  the  assets,  after  payment  of  the  debts,  must  be  remitted  to 
the  place  of  domicile.  This  appears  to  be  the  rule  in  England 
and  in  Massachusetts.  Enobin  v.  Wylie,  10  H.  L.  Cas.  15  ;  Dawes 
v.  Boyleston,  9  Mass.  337  ;  Richards  v.  Dutch,  8  id.  506.  But, 
in  New  York,  the  rule  is  settled  that  whether  the  court  will 
remit  the  proceeds  to  the  place  of  domicile,  or  decree  a  distribu- 
tion under  the  ancillary  administration,  is  a  question  of  judicial 
discretion  under  the  circumstances  of  each  particular  case  {Des- 
pard v.  Churchill,  53  N.  Y.  [8  Sick.]  192  ;  Parsons  v.  Lyman, 
20  N.  Y.  [6  Smith]  103  ;  and  see  opinion  of  Story,  J.,  in  Harvey 
v.  Richards,  1  Mason's  C.  C.  381),  where  numerous  authorities 
are  collected  and  discussed. 

But  the  administration,  at  whatever  place  it  is  had,  is  to  be 
governed  by  the  laws  of  the  domicile,  both  as  to  the  ascertain- 
ment of  who  are  distributees  and  as  to  the  method  of  distribu- 
tion.    Story's  Conn,  of  Law,  §  481,  481a. 

The  rules  here  stated  relate  exclusively  to  the  succession  of 
personal  property,  and  have  no  application  to  descent  or  heir- 
ship of  real  estate,  which  is  governed  exclusively  by  the  law  of 
the  country  where  the  land  is  actually  situated. 
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ARTICLE  V. 


INSOLVENTS   AND   BANKRUPTS. 


Section  1.  In  general.  Foreign  bankrupt  or  insolvent  laws 
have  in  general  no  extraterritorial  operation.  Ogden  v.  Saun- 
ders, 12  Wheat.  213  ;  Smith  v.  Buchanan,  1  East,  19  ;  Phillips 
v.  Allan,  8  B.  &  C.  477.  And  when  a  bankrupt  or  insolvent  has 
obtained  a  discharge  by  the  courts  of  a  State  in  which  the  obli- 
gation is  to  be  performed,  and  in  which  both  obligor  and  obligee 
are  domiciled,  there  can  be  no  question  that  by  such  decree  the 
debt  is  discharged.  Whart.  Confl.  of  Laws,  §  523.  Where, 
however,  the  obligation  is  to  be  performed  elsewhere,  or  the 
obligor  or  obligee  is  a  citizen  of  another  State,  much  conflict  of 
authority  has  arisen.  Under  the  uniform  system  of  bankruptcy 
established  by  the  Federal  act,  these  questions  cannot  arise ;  and 
it  will  be  sufficient  for  the  present  purpose  to  state  some  general 
propositions.  A  discharge  obtained  under  the  insolvent  laws  of 
one  State  will  operate  upon  a  contract  made  after  such  law  took 
effect  (Sturgis  v.  Crowninshield,  4  Wheat.  122)  between  persons 
domiciled  in  the  State  which  enacted  the  law,  even  when  it  is 
sought  to  be  enforced  in  the  tribunals  of  another  State.  Stone 
v.  Tibbitts,  26  Me.  110;  Stevens  v.  Norris,  10  Fost.  (N.  H.) 
466 ;  Stoddard  v.  Harrington,  100  Mass.  87. 

If  the  contract  is  made  between  citizens  of  the  same  State  it  has 
been  held  in  Massachusetts  that  the  power  to  grant  a  discharge 
is  not  impaired  by  a  subsequent  removal  of  the  creditor  to 
another  State.  Brigham  v.  Henderson,  1  Cush.  430  ;  Converse 
v.  Bradley,  id.  434,  n. ;  Stoddard  v.  Harrington,  100  Mass.  87. 

The  discharge  is  equally  effective  upon  creditors  who  have 
come  in  under  the  bankruptcy  proceedings.  Clay  v.  Smith,  3 
Pet.  411;  Matter  of  Coates,  3  Abb.  Ct.  App.  231;  Matter  of 
Bonaffe,  23  N.  Y.  (9  Smith)  169 ;  Quelin  v.  Morsson,  1  Knapp. 
P.  C.  C.  266 ;  Jones  v.  Horsey,  4  Md.  306. 

But  insolvent  laws  of  one  State  cannot  discharge  the  contracts 
of  citizens  of  other  States,  because  they  have  no  extraterritorial 
operation  ;  and  consequently  the  tribunal  sitting  under  them, 
unless  in  cases  where  a  citizen  of  such  other  State  voluntarily 
becomes  a  party  to  the  proceeding,  has  no  jurisdiction  in  the 
case.  Baldwin  v.  Hale,  1  Wall.  223 ;  Newmarket  Bank  v.  Butler \ 
45  N.  H.  236  ;  Kelley  v.  Drury,  9  Allen  (Mass.),  27 ;  Smith  v. 
Gardner,  4  Bosw.  (N.  Y.)  54. 
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It  follows  that  insolvent  laws  are  inoperative  as  to  citizens  of 
another  State  or  territory  although  the  contract  is  to  be  per- 
formed within  the  State  granting  the  discharge  (Soule  v.  Chase, 
39  K  Y.  [12  Tiff.]  342 ;  Hawley  v.  Hunt,  27  Iowa,  303  ;  Baldwin 
v.  Hale,  1  Wall.  223 ;  Pratt  v.  Chase,  44  N.  Y.  [5  Hand]  597) ; 
and  the  fact  that  the  non-resident  creditor  seeks  to  enforce  his 
obligation  in  the  courts  of  the  country  in  which  the  discharge 
was  granted  does  not  render  him  amenable  to  the  insolvent  laws 
of  that  State.     Soule  v.  Chase,  39  N.  Y.  (12  Tiff.)  342. 

The  terms,  "citizens  of  another  State,"  "residents  of  another 
State,"  and  "foreign  creditors,"  are  used  in  different  decisions 
when  considering  the  operation  of  the  State  insolvent  laws  quite 
indiscriminately.    Pratt  v.  Chase,  4A  N.  Y.  (5  Hand)  599. 


AETICLE  VI. 

CHANGE   OF    DOMICILE. 

Section  1.  In  general.  We  have  heretofore,  in  discussing  how 
domicile  is  established  {ante,  629,  art.  2),  had  occasion  to  refer  to 
the  various  circumstances  and  modes  of  proof  by  which  a  change 
of  domicile  is  determined. 

Domicile  is  changed  when  a  previous  domicile  is  abandoned 
and  a  new  one  acquired  animo  et facto. 

It  is  an  established  principle  of  jurisprudence,  in  regard  to  the 
succession  of  personal  property,  that  a  domicile  once  acquired 
continues  until  a  new  one  is  established.  Gilman  v.  Gilman,  52 
Me.  165;  Jennison  v.  Hapgood,  10  Pick.  (Mass.)  77;  Clark  v. 
Likens,  26  N.  J.  L.  207 ;  Parsons  v.  City  of  Bangor,  61  Me.  47 ; 
Glover  v.  Glover,  18  Ala.  367;  Barrett  v.  Black,  25  Ga.  151; 
Reed? s  Appeal,  71  Penn.  St.  378.  The  strongest  intention  of 
abandoning  a  residence  will  not  work  a  change  of  domicile 
unless  another  is  acquired.  Forbes  v.  Forbes,  Kay,  341 ; 
Attorney-General  v.  Countess  of  Blucher  de  Wahlstatt,  10  Jur. 
(N.  S.)  1159 ;  Pitt  v.  Pitt,  id.  735.  The  original  domicile  is  not 
gone  until  a  new  one  is  actually  acquired.  Brown  v.  Ashbough, 
40  How.  (N.  Y.)  260.  While  in  transitu  the  old  domicile 
remains.  Littlefield  v.  Brooks,  50  Me.  475 ;  Isham  v.  Gibbons, 
1  Bradf.  (N.  Y.)  69  ;  Clark  v.  Likens,  26  N.  J.  L.  207. 

This  rule  is  illustrated  by  the  case  of  a  person  who  abandons 
his  home  in  one  State  and  goes  into  another  to  seek  employment, 
with  the  intention  of  residing  only  if  he  find  it,  or,  if  not,  of  seek- 
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ing  it  elsewhere.  In  this  case  the  domicile  is  not  changed  (Ross 
v.  Boss,  103  Mass.  575  ;  Reed)  s  Appeal,  71  Penn.  St.  378;  Knox 
v.  WaldborougJi,  3  Me.  455) ;  or  by  the  case  of  an  invalid  who 
leaves  his  home  with  no  expectation  of  ever  being  able  to  return 
to  it,  but  with  no  intention  of  acquiring  a  domicile  elsewhere. 
MoorKouse  v.  Lord,  10  H.  L.  Cas.  293 ;  see  Dupuy  v.  Wurtz,  53 
N"  Y.  (8  Sick.)  556,  570.  See  Bawden  v.  Stewart,  14  Kans. 
355. 

Not  only  must  there  be  the  fact  of  removal  and  the  intent  to 
acquire  the  new  domicile;  there  must  be  also  the  intent  to 
abandon  the  old.  Jopp  v.  Wood,  34  L.  J.  Eq.  212  ;  Moor  house 
v.  Lord,  10  H.  L.  Cas.  234  ;  Dupuy  v.  Wurtz,  53  K  Y.  (8  Sick.) 
556,  569.  All  the  authorities  agree  that  there  must  be  an  inten- 
tion to  do  both.  Some  of  them  hold,  that  the  intention  to  do  one 
implies  an  intention  to  do  the  other.  Dupuy  v.  Wurtz,  53  N. 
Y.  (8  Sick.)  556,  569.  In  some  of  the  English  cases  this  rule  has 
been  stated  so  broadly  as  to  imply  that  there  must  be  an  inten- 
tion to  abandon  one  citizenship.  Thus,  Lord  Kingsdown  says, 
"A  man  must  intend  to  become  a  Frenchman  instead  of  an  Eng- 
lishman" (Moorhouse  v.  Lord,  10  H.  L.  Cas.  271,  292;  and  see 
Brunei  v.  Brunei,  L.  R.,  12  Eq.  298;  In  re  Capdevielle,  2  Hurl. 
&  C.  987,  1011.  But  the  later  authorities  confirm  the  rule  that  a 
change  in  the  civil  status  of  a  party  is  not  necessary.  Douglas 
v.  Douglas,  41  L.  J.  Ch.  74;  S.  C,  25  L.  T.  (N.  S.)  530. 

The  question  of  naturalization  and  allegiance  is  distinct  from 
that  of  domicile.  Udney  v.  TJdney,  L.  R.,  1  H.  L.  Sc.  452. 
All  that  the  law  requires  is  proof  of  an  intention  to  settle  in  a 
new  country  as  a  permanent  home.  If  that  is  proved,  certain 
legal  consequences  follow,  whether  intended  or  not,  and  even 
although  the  exact  contrary  of  those  consequences  may  have 
been  intended. 

The  evidence  necessary  to  support  the  intention  must  be 
express,  or  such  as  to  show  that  if  the  question  had  been  form- 
ally submitted  to  the  party  whose  domicile  is  in  dispute,  he 
would  have  declared  his  wish  in  favor  of  a  change.  That  is  to 
say,  such  an  intention  must  be  proved  to  have  actually  existed 
in  the  mind  of  the  party,  or  it  must  appear  that  it  was  reasona- 
bly certain  it  would  have  existed  if  the  question  had  arisen 
in  a  form  requiring  a  deliberate  and  solemn  determination. 
Douglas  v.  Douglas,  41  L.  J.  Ch.  74 ;  S.  C,  L.  T.  (N.  S.)  530. 

It  is  not  essential  that  the  intention  should  have  existed  at  the 
time   the  change  of    residence   took  place.      In   Hampden  v. 
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Levant,  59  Me.  557,  the  party  did  not  leave  with  any  intention 
of  abandoning  his  place  of  residence,  bnt,  while  absent,  he 
formed  the  intention  of  abandoning  it,  and  established  himself 
elsewhere,  and  the  court  held  there  was  a  change  of  domicile. 
See  Parsons  v.  City  of  Bangor,  61  Me.  457,  460. 

But  the  rule  here  laid  down,  that  one  domicile  cannot  be  lost 
until  another  is  acquired,  is  confined  to  domicile  as  connected 
with  citizenship,  and  the  succession  of  property.  A  mere  "  resi- 
dence" or  "dwelling  place"  may  be  abandoned  before  another 
is  acquired.  See  cases  cited,  ante,  pp.629,  630;  Yarmouth  v. 
Gardiner,  58  Me.  207. 

§  2.  Change  to  domicile  of  origin.  An  apparent  exception  to 
the  rule  -that  a  domicile  once  acquired  continues  until  another 
is  established  animo  et  facto,  arises  where  an  acquired  domicile 
is  abandoned  with  an  intent  to  renew  the  original  domicile ;  for, 
in  this  case,  the  domicile  of  origin  revives  the  moment  the 
acquired  domicile  is  abandoned,  and  before  the  domicile  of  origin 
is  reached.  See  ante,  p.  631.  And,  in  the  case  of  Udny  v. 
Udny,  L.  R.,  H.  L.  Sc.  442,  458,  it  was  held  that  not  even  the 
intent  to  renew  the  original  domicile  is  necessary  to  make  that 
domicile  revert.  The  domicile  of  origin  remains  in  abeyance 
during  the  continuance  of  the  domicile  of  choice  ;"  but,  as  the 
domicile  of  origin  is  the  creature  of  law,  and  independent  of  the 
will  of  the  party,  it  would  be  inconsistent  with  the  principles  on 
which  it  is  by  law  created  and  ascribed,  to  suppose  that  it  is 
capable  of  being  by  the  act  of  the  party  entirely  obliterated  and 
extinguished.  It  revives  and  exists  whenever  there  is  no  other 
domicile,  and  it  does  not  require  to  be  regained  or  reconstituted 
animo  et  facto,  in  the  manner  which  is  necessary  for  the  acqui- 
sition of  a  domicile  of  choice."  In  this  country,  not  only  must 
the  purpose  of  abandoning  the  acquired  domicile  be  proved 
{Mills  v.  Alexander,  21  Tex.  154) ;  but  the  intention  to  renew 
the  domicile  of  origin  must  exist.     See  ante,  p.  631. 

The  burden  of  proof  is  on  the  party  who  seeks  to  show  a 
change  of  domicile ;  and  where  it  is  admitted  on  both  sides  that  a 
particular  person  has  at  one  time  a  particular  domicile,  the  bur- 
den of  proof  to  be  deduced  from  all  the  circumstances  and  facts 
of  the  case,  lies  on  the  party  who  has  to  show  that  that  domicile 
has  been  changed.  Maxwell  v.  McClure,  6  Jur.  (N.  S.)  407 ;  S. 
C,  3  Macq.  H.  L.  Cas.  852.  The  presumption  is  in  favor  of  the 
domicile  of  origin,  and  the  burden  of  proof  lies  on  the  party  who 
alleges  another  domicile.     Crookenden  v.  Fuller,  29  L.  J.  Prob. 
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Cas.  1 ;  Maxwell  v.  McClure,  supra ;  see  Ames  v.  Duryea,  61 
N.  Y.  (16  Sick.)  609  ;  affirming  S.  C,  6  Lans.  155. 

The  intention  to  make  a  change  of  domicile  should  be  estab- 
lished by  very  clear  proof.  Dupuy  v.  Wurtz,  53  N.  Y.  (8  Sick.) 
556,  562,  especially,  when  the  change  is  to  a  foreign  country. 
Moorhouse  v.  Lord,  10  H.  L.  Cas.  283 ;  Whicker  v.  Hume,  28 
L.  J.  Ch.  396. 
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CHAPTER  LIX. 

EASEMENTS. 

TITLE  I. 

GENERAL  PRINCIPLES  RELATING  TO  EASEMENTS. 

ARTICLE  I. 

NATUKE   AND   CLASSIFICATION. 

Section  1.  In  general.  Besides  the  division  of  real  estate  into 
separate  successive  estates,  to  be  enjoyed  in  possession,  the 
benefits  to  be  derived  from  the  property  in  the  present  may  be 
divided.  The  general  owner  in  possession  may  permit  others  to 
enjoy  with  him  some  of  the  advantages  which  he  receives 
from  the  land.  The  right  so  given  up  to  them  may  be  any  thing 
from  permission  to  do  a  momentary  act  on  the  premises  to  a 
permanent  right  absorbing  all  valuable  interest  in  the  land. 
Thus,  if  a  man  is  seen  crossing  land,  he  may  be  either  a  tres- 
passer, the  owner  of  the  land,  one  having  a  license  from  the 
owner,  one  holding  an  estate  to  which  a  right  to  cross  that  land  is 
appurtenant,  one  having  a  personal  right,  or  right  in  gross,  as  it 
is  called,  one  having  a  right  by  custom,  as  an  inhabitant  of  a  par- 
ticular locality,  one  having  a  right  as  one  of  the  public,  to  whom 
a  way  through  the  land  is  dedicated,  or  lastly,  there  may  be  a 
highway  legally  laid  out  in  which  he  is  traveling.  Although 
the  act  is  in  each  case  the  same,  its  legal  nature  may  be  different, 
and,  except  in  the  first  three  cases,  those  of  the  trespasser,  the 
owner  and  the  licensee,  the  right  under  which  the  act  is  done  is 
in  its  nature  an  easement.  Roiobolham  v.  Wilson,  8  El.  &  Bl. 
123 ;  Bowen  v.  Team,  6  Rich.  (S.  C.)  298. 

There  is  also  another  class  of  rights,  which,  though  not  techni- 
cally easements,  as  indeed  some  of  the  above  are  not,  yet  is  of 
the  same  nature,  which  is  called  profits  a  prendre.  &  profit  a 
prendre  is  a  right  to  take  either  the  fruit  or  products  of  the  land 
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or  the  materials  which  constitute  it.  Doe  v.  Wood,  2  Barn.  & 
Aid.  724  ;  Hill  v.  Lord,  48  Me.  99  ;  Huff  v.  McCauley,  53  Penn. 
St.  209.  Such  are  rights  to  take  and  carry  away  seaweed  from 
the  beach  {Nudd  v.  Hobos,  17  N.  H.  527) ;  to  take  wood  growing 
on  the  land  {Selby  v.  Robinson,  2  T.  R.  758) ;  to  take  fish  from 
a  stream  on  another's  land  ( Waters  v.  Lilley,  4  Pick.  145) ;  to 
take  sand  from  the  shore  (Paley  v.  Langley,  7  N.  H.  233) ;  or  a 
right  of  fowling,  hawking  or  fishing.  Wickham  v.  Hawker,  7 
Mees.  &  Wels.  63  ;  Tinicum  Fishing  Co.  v.  Carter,  61  Penn. 
St.  39.  But  a  right  to  the  exclusive  possession  of  land  cannot 
be  held  as  an  easement.  Cortelyou  v.  Van  Brundt,  2  Johns- 
(N.  Y.)  357;  Donnell  v.  Clark,  19  Me.  182 ;  Morse  v.  Marshall, 
97  Mass.  519. 

§  2.  Definition.  An  easement  is  an  incorporeal  hereditament, 
being  a  permanent  right  in  the  public,  or  in  a  person  in  his  own 
right  or  as  being  the  owner  or  in  legal  possession  of  one  parcel 
of  land,  to  use  or  forbid  the  use  for  some  special  purpose  of  some 
other  parcel  of  land  belonging  to  some  other  owner.  This  defi- 
nition includes  easements,  strictly  so  called,  which  are  always 
appurtenant  to  land,  public  easements,  and  easements  in  gross 
or  such  as  are  attached  to  the  person.  In  more  general  terms  it 
is  said  that  "the  right  of  making  nse  of  the  land  of  others, 
whether  it  be  that  of  the  public  or  of  individuals,  for  a  precise 
and  definite  purpose,  not  inconsistent  with  a  general  right  of 
property  in  the  owner,  especially  where  it  is  for  the  public  use, 
is  in  legal  contemplation  an  easement  or  franchise,  and  not  a 
grant  of  the  soil  or  general  property.1'  Boston  Water  Power 
Co.  v.  Boston  and  Worcester  R.  R.,  16  Pick.  522.  This  right  is 
not  in  a  legal  sense  inconsistent  with  the  general  property  in  the 
owner  of  the  estate,  although  practically  it  may  deprive  him  of 
all  beneficial  occupation  of  his  land.  Cook  Co.  v.  C.  B.  <&  Q.  R. 
R.,  35  111.  464.  Thus,  the  right  of  flowage  still  leaves  the  land 
flowed  under  the  mill-pond  in  the  general  owner,  but  he  can 
hardly  derive  any  benefit  from  it ;  and  so  of  land  taken  for  the 
right  of  way  by  a  railroad.  The  land  whose  occupier  enjoys 
the  right  is  called  the  dominant,  and  that  against  which  the  right 
is  exercised  is  called  the  servient  tenement.  Ritger  v.  Parker, 
8  Cush.  147 ;  Harback  v.  Boston,  10  id.  297 ;  Hills  v.  Miller,  3 
Paige,  254  ;  Smith  v.  Wig  gin,  48  N.  H.  109 ;  Dark  v.  Johnston, 
55  Penn.  St.  164.  Considered  in  relation  to  the  servient  tene- 
ment, the  easement  is  a  charge  or  obligation  curtailing  the  ordi- 
nary right  of  property.     In  relation  to  the  dominant  tenement 
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it  is  a  right  accessorial  to  these  ordinary  rights.  In  both  it  is  a 
new  quality  imposed  on  the  respective  heritages.  Watts  v. 
Kelson,  L.  R.,  6  Ch.  App.  163. 

§  3.  Qualities.  The  essential  qualities  of  an  easement  strictly 
so  called  are  an  incorporeal  right  imposed  upon  corporeal  prop- 
erty, but  conferring  no  right  to  the  profits  thereof  and  attached 
to  other  corporeal  property.  We  shall  discuss  below  the  public 
easements  which  are  not  included  in  this  definition.  It  follows 
that  there  must  be  two  estates  and  two  owners.  Rangeley  v. 
Midland  Railway,  L.  R.,  3  Ch.  App.  306,  310.  Then  any 
benefit  not  technically  a  profit  which  one  estate  can  receive  from 
the  other  is  an  easement.  Wolfe  v.  Frost,  4  Sandf.  Ch.  (N.  Y.) 
72  ;  Wagner  v.  Hanna,  38  Cal.  116.  But  no  right  can  be  annexed 
to  a  house  or  land  which  is  unconnected  with  its  use,  or  which 
is  larger  than  it  requires.  Ellis  v.  Bridgnorth,  15  C.  B.  (N.  S.) 
78.  And  the  right  must  be  beneficial  to  the  dominant  tenement. 
Rangeley  v.  Midland  Railway,  L.  R.,  3  Ch.  App.  306,  310. 
Easements  in  gross  or  those  attached  to  the  person  and  not  to 
an  estate  are  the  same  in  nature,  but  are  said  not  to  be  assign- 
able or  inheritable.  Garrison  v.  Rudd,  19  111.  558  ;  Wagner  v. 
Hanna,  38  Cal.  117.  Still  another  class  of  quasi  easements  are 
profits  a  prendre  which  are  mentioned.  Ante,  654,  §1.  They 
differ  only  in  the  nature  of  the  advantage  derived  from  the  ser- 
vient tenement.  Rights  by  custom  or  dedication  are  public 
rights ;  and,  therefore,  need  neither  a  person  to  hold  them,  nor 
can  they  be  assigned  or  inherited.  It  will  be  more  useful  here  to 
limit  the  discussion  to  the  stricter  sense  of  the  word.  Ritger  v. 
Parker,  8  Cush.  (Mass.)  145  ;  Doe  v.  Wood,  2  Barn.  &  Aid.  724  ; 
Kieffer  v.  Imhoff,  26  Penn.  St.  438. 

§  4.  Easements  and  licenses  distinguished.  The  same  act  or 
series  of  acts  may  be  done  upon  land  and  the  right  under  which 
they  are  done  may  differ.  If  the  right  is  a  personal  one  involv- 
ing no  interest  in  the  land,  given  by  the  owner  of  the  land  to  the 
person  doing  the  acts,  it  is  a  license  only.  An  easement  once 
granted,  however  short  its  duration,  is  an  estate  which  cannot  be 
abridged,  disturbed,  or  taken  away  by  the  grantor,  nor  has  he 
power  to  say  who  shall  or  shall  not  enjoy  it.     Rowbotham  v. 

Wilson,  8  El.  &  Bl.  123.  A  license  is  terminable  at  the  will  of 
him  who  gives  it  and  cannot  be  transferred  to  any  other  person. 
Ex  parte  Coburn,  1  Cow.  (N.  Y.)  568 ;  Wallis  v.  Harrison,  4 
Mees.  &  W.  53S  ;  Wood  v.  Leadbitter,  13  id.  838  ;  Foster  v.  Brown- 
ing, 4  R.  I.  47  ;  Wolfe  v.  Frost,  4  Sandf.  Ch.  72,  90 ;  Veghte  v. 
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Raritan  Co.,  4  C.  E.  Green  (N.  J.),  153  ;  Hazleton  v.  Putnam, 
3  Clmnd.  (Wis.)  117.  It  is  terminated  by  a  conveyance  of  the  land 
upon  which  it  is  to  be  enjoyed,  while  the  land  remains  subject 
to  an  easement,  whoever  may  own  it.  Hills  v.  Miller,  3  Paige, 
257.  An  easement  is  an  estate,  while  a  license  is  a  contract;  and 
the  remedies  at  law  correspond.  Where  a  license  is  given  and 
its  terms  are  violated,  the  action  is  in  contract,  and  the  relief  is 
damages,  and  the  damages  are  recovered  but  once  ;  but,  when 
an  easement  is  established,  the  party  is  entitled  to  have  its  enjoy- 
ment restored  to  him,  and  he  may  maintain  an  action  as  often  as 
his  right  is  disturbed.  Gurney  v.  Ford,  2  Allen  (Mass.),  576.  But 
in  some  of  the  States  an  executed  license  is  held  to  be  irrevocable. 
Lacy  v.  Arnett,  33  Penn.  St.  169  ;  Stephens  v.  Benson,  19  Ind. 
367;  Beatly  v.  Gregory,  17  Iowa,  114;  Wynn  v.  Garland,  19 
Ark.  23 ;  Russell  v.  Hubbard,  59  111.  335  ;  Rawson  v.  Bell,  46 
Ga.  19.  This  is  put  upon  the  ground  of  an  estoppel.  In  cases 
where  the  license  is  to  do  some  act  on  the  licensee's  land  inter- 
fering with  the  enjoyment  of  the  licensor's  premises,  as  for  in- 
stance the  erection  of  buildings  darkening  the  windows  of  his 
honse  {Winter  v.  Brockwell,  8  East,  308;  Dyer  v.  Sanford,  9 
Mete.  [Mass.]  395  ;  Cocker  v.  Cowper,  1  C.  M.  &  E.  420),  the 
license  becomes  irrevocable,  for  by  revoking  it  the  licensor  can- 
not gain  a  right  to  enter  for  the  purpose  of  abating  nor  to  com- 
pel the  licensee  to  abate  the  erection.  This  applies  only  to  neg- 
ative rights.  Licenses  which  are  irrevocable  when  executed 
become  easements.  The  distinction  does  not  depend  upon  the 
mode  of  their  creation,  for  while  by  operation  of  the  statute  of 
frauds  every  easement  must  be  created  by  written  grant,  express 
or  presumed,  a  license  may  also  be  given  by  deed  and  yet  it 
will  confer  no  more  permanent  right  than  if  created  by  parol. 
Wood  v.  Leadbitler,  13  Mees.  &  W.  845  ;  San  Francisco  v.  Can- 
avan,  42  Cal.  543. 

§  5.  Easements  and  servitudes  distinguished.  The  term  used 
by  the  civil  law  in  reference  to  these  interests  in  land  is  "servi- 
tude," and  this  is  often  used  in  our  books  as  a  correlative  term  with 
easement.  Servitude  is  used  in  speaking  of  the  right  in  its  relation 
to  the  estate  which  is  subject  to  the  easement,  or  the  servient  es- 
tate ;  and  easement,  in  speaking  of  the  dominant  estate.  The  servi- 
tude is  what  one  estate  loses,  which,  as  a  gain  to  the  other 
estate,  the  dominant  tenement,  is  called  an  easement.  We  may 
observe  that  the  servitude  does  not  impose  any  active  duty  on 
the  owner  of  the  servient  estate,  and  he  ia  not  obliged  to  per- 
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form  any  act  for  the  benefit  of  the  dominant  estate  ;  but  the 
servitude  requires  him  either  to  permit  something  to  be  done 
upon  his  property  by  another,  or  to  refrain  from  some  enjoy- 
ment of  his  property  which  would  otherwise  be  legal  for  him. 
The  first  is  called  a  positive  servitude ;  the  second,  a  negative 
servitude.  Erskine's  Inst.  352.  The  following  are  examples  of 
positive  servitudes:  Ways,  flowage,  drains  or  party  walls,  while 
the  rights  of  prospect  or  light  and  air  {Smith  v.  Kenrick,  7  C.  B. 
565),  of  wind  for  a  windmill,  if  such  right  exists  (Goodman  v. 
Gore,  2  Rolle's  Abr.  704  ;  Webb  v.  Bird,  10  C.  B.  [BT.  S.]  269) ;  to 
carry  on  an  offensive  trade  (Jones  v.  Powell,  Palm.  538  ;  St.  Hel- 
lenes Go.  v.  Tipping,  11  H.  L.  Cas.  654) ;  to  compel  a  railroad 
train  to  stop  near  an  estate  (Pitkin  v.  Long  Island  M.  R.,  2 
Barb.  Ch.  [N.  Y.]  221),  or  to  restrain  the  erection  of  buildings, 
except  of  certain  dimensions  and  character  (Jeffries  v.  Jeffries, 
117  Mass.  184)  are  negative  easements.  A  servitude  is  defined  to 
be  a  right  whereby  one  thing  is  subject  to  another  person  or 
thing,  for  use  or  convenience,  contrary  to  common  right  (Ers- 
kine's Inst.  354) ;  or  a  burden  affecting  lands  by  which  the  pro- 
prietor is  restrained  from  the  full  use  of  his  property,  cr  is 
obliged  to  suffer  others  to  do  acts  upon  it.  Laumier  v.  Francis, 
23  Mo.  181. 

§  6.  Assignment  and  transfer  of  right.  An  easement  is  an 
estate  in  land,  and,  therefore,  is  both  assignable  and  inheritable 
within  the  limits  of  its  nature.  It  may  exist  in  fee,  for  life,  or 
for  years.  From  the  definition  of  an  easement  before  given,  it 
follows  that  an  appurtenant  easement  cannot  be  separated  from 
the  dominant  tenement-  The  owner  cannot  enjoy  it,  except  in 
connection  with  that  tenement.  He  cannot,  for  instance,  use  a 
way  to  cross  both  the  dominant  and  the  servient  tenement,  and  so 
reach  a  third  tract  of  land  beyond.  French  v.  Ifarstin,  24  N.  H. 
440;  Davenport  v.  Lamson,  21  Pick.  (Mass.)  72;  Shroder  v. 
Brenneman,  23  Penn.  St.  348.  A  fortiori,  he  cannot  transfer 
his  right  to  others  to  enjoy,  except  in  connection  with  the  domi- 
nant tenement.  Acroyd  v.  Smith,  10  C.  B.  164 ;  Garrison  v. 
Rudd,  19  111.  558.  On  the  other  hand,  a  conveyance  of  the 
dominant  tenement  carries  with  it  all  easements  appurtenant  to 
it,  whether  expressly  named  or  not.  Brakely  v.  Sharp,  2  Stockt. 
(N.  J.)  206.  When  the  dominant  estate  is  divided,  as  a  general 
rule,  if  the  easement  is  a  general  one  for  the  benefit  of  the  whole 
estate,  in  whosesoever  hands  it  may  be,  it  will  attach  itself  to 
every  parcel.    Lewis  v.  Carstairs,  6  Whart.  (Pa.)  193  ;  Lansing 
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v.  Wiswall,  5  Denio,  213 ;  Underwood  v.  Carney,  1  Cush.  285 ; 
Watson  v.  Bioren,  1  Serg.  &  R. (Perm.)  229  ;  Easier  v.  L. MB.  fi., 
14  Ohio  St.  48  ;  Fisher  v.  Beard,  32  Iowa,  352  ;  Talk  v.  Moxhay, 
11  Beav.  571 ;  2  Pliill.  774 ;  Metropolitan  Cent.  Co.  v.  ^gw,  16  C.  B. 
42.  But  as  no  act  of  the  holder  of  land  can  create  an  easement  in 
its  favor,  so  no  division  of  it  by  him  can  increase  the  bnrden  on 
the  servient  estate.  Thus,  where  a  vacant  area  is  to  be  kept 
open  for  air  and  prospect,  whoever  becomes  the  owner  of  the 
land  to  be  benefited,  or  an}r  part  of  it,  is  entitled  to  share  in  the 
advantage.  Hills  v.  Miller,  3  Paige,  257 ;  Parker  v.  Nightin- 
gale, 6  Allen,  341.  And  where  there  is  an  agreement  that  no 
tavern  shall  be  built  on  the  land  {Brewer  v.  Marshall,  4  C.  E. 
Green  [N.  J.],  543),  or  that  buildings  shall  be  set  back  from  the 
street  (  Winfield  v.  Henning,  6  C.  E.  Green  [N.  J.],  190 ;  Green  v. 
Creighton,  7  R.  I.  1),  or  that  buildings  shall  not  extend  above  a 
certain  height  (Jeffries  v.  Jeffries,  117  Mass.  184),  every  part  of 
the  land  is  entitled  to  the  benefit.  So  rights  of  way  become 
appurtenant  to  every  lot  into  which  the  granted  premises  may 
be  divided.  Whitney  v.  Lee,  1  Allen,  198  ;  Codling  v.  Johnson, 
9  Barn.  &  Cr.  933  ;  Brossart  v.  Corlet,  27  Iowa,  297.  But  where 
the  easement  is  used  with,  or  attached  to,  a  part  only  of  the 
estate,  no  other  part,  on  a  division,  will  be  entitled  to  the  benefit 
of  it.  Instances  under  this  exception  are  the  following :  The 
right  to  land  goods  for  a  public  house.  Bower  v.  Hill,  2  Bing. 
.N".  C.  339.  If  the  grant  is  of  a  way  to  a  dwelling-house,  it  can- 
not be  used  to  go  to  a  field.  Henning  v.  Burnet,  8  Exch.  187. 
In  Metropolitan  Cemetery  Co.  v.  Eden,  16  C.  B.  42,  it  is  said  :  If 
I  grant  a  way  to  a  cottage  which  consists  of  one  room.  I  know 
the  extent  of  the  liberty  I  grant,  and  my  grant  would  not  justify 
the  grantee  in  claiming  to  use  the  way  to  gain  access  to  a  town 
he  might  build  at  the  end  of  it.  And  in  Allan  v.  Comme,  11 
Ad.  &  El.  759,  the  case  is  put  of  the  grant  of  a  small  parcel 
of  land,  part  of  a  large  cultivated  field,  for  a  yard  for  the  gran- 
tee' s  house  ;  if,  then,  a  way  were  reserved  across  the  same  to  the 
field,  the  grantor  could  not  sell  the  field  for  house  lots,  and 
thereby  turn  the  way  into  one  for  the  accommodation  of  a  town 
or  village.  Of  course,  if  the  division  could  not  change  the  nature 
of  the  use,  if  the  way  is  in  gross  not  attached  to  land,  it  is  not  a 
strict  easement  but  a  personal  right,  and  if  it  does  not  partake 
of  the  nature  of  a  profit  a  prendre,  is  neither  assignable  nor 
inheritable.  Wagner  v.  Hanna,  38  Cal.  Ill ;  Tinicum  Fishing 
Co.  v.  Carter,  61  Penn.  St.  38.    But  if  the  easement  consists  in  a 
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right  of  profit  a  prendre,  such  as  taking  soil,  gravel,  minerals 
and  the  like,  from  another's  land,  it  is  so  far  of  the  character  of 
an  estate  or  interest  in  the  land  itself,  that  if  granted  to  one  in 
gross  it  is  treated  as  an  estate  and  is  inheritable  and  assignable. 
Post  v.  Pear  sail,  22  Wend.  (N.  Y.)  425.  The  right  to  take  water, 
although  not  strictly  a  profit  a  prendre,  yet  so  far  partakes  of  its 
nature  that  even  when  held  in  gross  it  is  assignable  ( White  v. 
Chapin,  12  Allen,  516 ;  Hill  v.  Lord,  48  Me.  100 ;  Amidon  v. 
Harris,  113  Mass.  59)  ;  and  so  of  rights  to  search  and  get 
minerals  {Muskett  v.  Hill,  5  Bing.  N.  C.  694) ;  to  hunt  in  a 
man's  park  and  carry  away  the  deer.  Thomas  v.  Sorrell, 
Yaughan,  351 ;  Bailey  v.  Stephens,  12  C.  B.  (N.  S.)  108  ;  see  also 
Hill  v.  Shorey,  42  Vt.  614  ;  Dark  v.  Johnston,  55  Penn.  St.  169. 
Of  course,  easements,  public  in  their  nature,  acquired  by  custom 
or  dedication,  are  not  transferable.  An  easement  being  an  inter- 
est in  land,  is  within  the  statute  of  frauds  and  can  be  assigned 
only  by  deed.     Ante,  657,  and  post,  661,  §  2. 


ARTICLE  II. 

INCIDENTS   COMMON  TO    EASEMENTS. 

Section  I.  In  general.  There  are  certain  incidents  which  fol- 
low from  the  definition  which  we  have  given,  and  which  are 
common  to  all  easements.  First.  The  mode  of  their  creation. 
They  are  created  by  contract,  express,  implied  or  presumed,  and 
the  contract  must  be  in  writing.  Adams  v.  Andrews,  15  Q.  B. 
284 ;  Loodell  v.  Hall,  3  Nev.  507  ;  Cook  v.  Prigden,  45  Ga.  331 ; 
Duinneen  v.  Rich,  22  Wis.  550.  Every  easement  arises  from 
the  agreement  of  the  owner  of  the  servient  tenement,  express  or 
implied.  Moore  v.  Rawson,  3  Barn.  &  Cr.  339.  But  the  party 
owning  the  land,  charged  with  the  burden,  may  estop  himself  to 
deny  its  legal  existence,  and  here,  as  in  other  cases,  this  may  sup- 
ply the  want  of  a  deed.  Rowbotham  v.  Wilson,  8  Ellis  &  Bl. 
145.  Second.  Their  duration  or  the  permanency  of  the  right. 
The  interest  must  be  permanent  in  its  nature  ;  that  is,  not  sub- 
ject to  the  control  of  the  grantor ;  for  in  that  case  it  would  not 
be  an  easement,  but  a  license.  Easements  and  profits  a  prendre 
may  be  held  for  years,  for  life,  or  in  fee.  Huff  v.  McCauley,  53 
Penn.  St.  210.  Third.  The  nature  of  the  evidence  by  which  they 
are  established  is  substantially  the  same.  This  evidence  is  that 
legally  competent  to  establish  the  existence  of  a  grant,  and  may 
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be  by  the  production  of  a  deed,  by  prescription  raising  the  pre- 
sumption of  a  deed,  and,  in  case  of  public  easements,  by  evidence 
of  a  custom  or  of  a  dedication.  Wallace  v.  Harmstad,  44  Penn. 
St.  496  ;  Lamed  v.  Lamed,  11  Mete.  (Mass.)  421 ;  Lockwood  v. 
Wood,  6  Q.  B.  66.  Fourth.  They  may  be  created  by  reservation. 
Doe  v.  Locke,  2  Ad.  &  El.  705  ;  Cowdrey  v.  Colbum,  7  Allen, 
13.  Fifth.  They  may  be  either  in  gross  or  appurtenant.  Bowen 
v.  Conner,  6  Gush.  132.  But  this  does  not  apply  to  negative 
easements,  for  a  restriction  that  a  man  shall  not  use  his  land  for 
a  particular  purpose,  as  to  build  on  it,  or  in  a  particular  way,  as 
for  certain  trades,  cannot  be  of  any  benefit  to  an  individual, 
except  in  connection  with  his  occupation  of  some  connected  tene- 
ment, and  a  servitude  which,  while  injurious  to  the  land,  was 
of  no  benefit  to  any  one,  would  be  against  public  policy  and 
void.     Bills  v.  Bridgnorth,  15  C.  B.  (N.  S.)  78. 

§  2.  By  grant  or  deed.  Easements  are  created  by  grant. 
Duinneen  v.  Mich,  22  Wis.  550;  Cook  v.  Prigden,  45  G-a.  331 ; 
Adams  v.  Andrews,  15  Q.  B.  284.  Under  the  statute  of  frauds, 
no  interest  in  lands  can  be  conveyed  except  by  deed,  and  at 
common  law  incorporeal  rights  which  lay  in  grant  and  not  in 
livery  could  only  be  transferred  by  deed.  Washb.  Real  Prop, 
vol.  2,  §  552  ;  Beaudely  v.  Brook,  Cro.  Jac.  189.  There  is,  there- 
fore, no  rule  applicable  to  the  creation  or  transfer  of  other  inter- 
ests in  land  which  does  not  apply  to  easements,  and  their  differ- 
ing nature  rather  increases,  than  diminishes,  the  necessity  of  a 
written  conveyance.  On  that  conveyance  the  term  of  their  dura- 
tion and  their  nature  and  incidents  depend.  However  short  this 
term,  for  years  or  for  life,  it  is  a  higher  estate  than  a  license,  for 
that  rests  only  on  the  will  of  the  licensor.  In  the  cases  where 
there  are  apparent  exceptions,  as  in  cases  of  prescription,  custom, 
dedication  and  estoppel,  though  there  actually  never  was  any 
deed  in  existence,  yet  the  presumption  of  the  law  is,  that  it  did 
exist,  and  its  production  is  excused  because  it  is  lost  oris  withheld 
by  the  party  to  be  charged.  The  grant  may  be  in  a  conveyance 
of  land,  or,  less  frequently,  by  a  separate  instrument. 

§  3.  Evidence  of  right.  As  easements  are  created  by  grant, 
the  production  of  that  grant  is  the  proper  evidence  of  their 
existence,  and  its  language  is  the  evidence  of  their  nature  and 
limitations.  Garland  v.  Furber,  47  N.  H.  304  ;  Lyman  v. 
Arnold,  5  Mason's  C.  C.  195;  Maxwell  v.  McAtee,  9  B.  Monr. 
(Ky.)  20.  But  if  the  writing  is  produced  it  may  contain  no  direct 
mention  of  the  easement.    In  such  case  it  may  still  be  estab- 
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lished  by  a  construction  of  the  words  of  the  instrument.  No 
particular  words  are  necessary  for  such  a  grant ;  any  words 
which  clearly  show  the  intention  to  give  an  easement  which  is 
by  law  grantable,  are  sufficient.  Rowbotliam  v.  Wilson,  8  H.  L. 
Cas.  362.  The  questions,  without  regard  to  the  form  of  words, 
would  be  :  First.  Does  an  intention  appear  to  confer  a  right  to 
affect  the  land  of  the  grantor.  Second.  Is  the  right  one  which  is 
capable  of  being  made  the  subject  of  a  grant  as  an  easement. 
If  these  two  questions  are  answered  in  the  affirmative,  an  ease- 
ment has  been  created.  Gale  on  Ease.  87.  But  if  the  intention 
does  not  clearly  appear  from  the  words  used  in  the  deed,  parol 
evidence  explaining  the  situation  of  the  property,  and  the  ap- 
purtenances, conveniences,  and  easements  used  in  connection 
with  it  is  admissible.  "Deeds  are  to  be  construed  with  ref- 
erence to  the  actual  rightful  state  of  the  property  at  the  time 
of  their  execution.  The  court  will  look  at  the  surrounding  cir- 
cumstances existing  when  the  deed  was  made,  the  situation  of 
the  parties  and  the  subject-matter  of  the  conveyance."  Bell  v. 
Woodward,  47  N.  H.  332  ;  Bradley  v.  Washington  Packet  Co., 
13  Pet.  (U.  S.)  54.  Thus,  if  a  man  lease  a  house  and  there  is 
a  way  manifestly  intended  to  be  used  by  the  occupiers  of  the 
house,  the  lease  would  carry  the  right  to  use  the  way,  or  if  there 
were  exhibited  before  the  lease  a  model  of  the  house  and  its 
appurtenances  describing  the  right  of  way  it  would  pass. 
Glave  v.  Harding,  3  H.  &  N.  944.  Of  course,  if  the  writing 
ever  existed  and  is  now  lost,  its  contents  may  be  proved  by 
the  evidence  which  would  supply  the  place  of  any  other 
lost  instrument,  and  the  easement  would  be  thus  established. 
But  as  we  have  said,  in  many  cases  such  instrument  is  a 
fiction  of  law  and  never  existed  at  all.  In  this  case,  the  right 
is  claimed  by  presumed  grant  or  prescription  and  is  actually 
proved,  except  in  cases  of  estoppel,  by  evidence  of  long  con- 
tinued enjoyment  of  the  right  by  those  claiming  it  or  their  privies. 
Wallace  v.  Harmstad,  44  Penn.  St.  496.  We  may  say  then  gen- 
erally, that  easements  are  created  by  express  words  in  a  deed, 
by  construction  of  those  words,  by  implication,  and  by  pre- 
sumed grant,  including  in  this,  all  cases  of  prescription,  custom, 
dedication  and  estoppel.  Whatever  it  requires  a  deed  to  create 
at  first,  requires  a  deed  to  transfer  from  one  grantee  to  another. 
2  Wash,  on  Real  Prop.  598. 

§  4.  Easements  created  by  reservation.    It  is  laid  down,  that 
technically,  an  easement  cannot  be  said  to  be  created  by  reserva- 
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tion  or  exception,  since  it  is  neither  a  parcel  of  the  thing  granted 
nor  does  it  issue  out  of  the  thing  granted.  Durham  &  Sunder- 
land R.  R.  v.  Walker,  2  Q.  B.  967 ;  Owen  v.  Field,  102  Mass. 
107;  Randall  v.  Latham,  36  Conn.  53.  The  easement  is  in 
strictness  a  new  right  created  by  way  of  grant  from  the  grantee 
to  the  grantor.  The  easement  may  be  granted  by  what  is  in 
terms  an  exception  and  it  is  immaterial  whether  it  is  considered 
as  founded  on  an  exception,  a  reservation,  or  an  implied  grant. 
Bowen  v.  Conner,  6  Cush.  132.  If  created  by  reservation  it 
must  be  to  the  grantor  himself.  Borst  v.  Empie,  5  ~N.  Y.  (1 
Seld.)  33.  The  rule  of  construction  is  more  strict  against  the 
grantor,  and  easements  which  will  pass  by  implication  in  a  grant 
will  not  be  implied  by  a  reservation.  Thus,  where  one  granted 
land  flowed  by  his  mill  dam  there  was  no  implied  reservation  of 
a  right  to  continue  to  flow  it.  Burr  v.  Mills,  21  Wend.  (N.  Y.) 
290.  Where  the  owner  of  houses  conveyed  land  adjoining  their 
windows  without  any  express  reservation,  he  could  not  prevent 
the  erection  of  buildings  on  the  granted  lands  which  would 
darken  the  windows.  Ellis  v.  Manchester  Carriage  Co.,  L.  E,., 
2  C.  P.  D.  13.  The  grantor  cannot  derogate  from  his  own  grant. 
Suffield  v.  Brown,  4  DeG.  J.  &  S.  185.  Whether  the  easement 
reserved  is  a  perpetual  interest  or  only  a  personal  one,  depends 
on  the  question  whether  it  is  appurtenant  to  the  land  retained 
for  its  benefit  in  whosesoever  hands  it  may  come,  or  an  easement 
in  gross  for  the  owner.  Karmuller  v.  Krotz,  18  Iowa,  359  ; 
Winthrqp  v.  Fairbanks,  41  Me.  312 ;  Boioen  v.  Conner,  6  Cush. 
132.  In  a  division  by  tenants  in  common,  a  way  reserved  over 
one  part  of  the  premises  for  the  benefit  of  the  other  part  was 
held  appurtenant  and  permanent.  Mendell  v.  Delano,  7  Mete. 
(Mass.)  176.  So  where,  on  a  conveyance  of  part  of  an  estate, 
mutual  rights  of  way  were  granted  and  reserved,  they  were  held 
appurtenant.     Brown  v.  Thissell,  6  Cush.  254. 

§  5.  Appendant  or  appurtenant.  Easements  proper  can  only 
exist  as  annexed  or  appurtenant  to  another  estate  which  is  the 
dominant  tenement.  Mabie  v.  Matteson,  17  Wis.  1  ;  Mounsey 
v.  Ismay,  3  H.  &  C.  497.  Thus,  where  one  man  sold  a  house 
lot  and  covenanted  that  the  space  in  front  should  always  remain 
open  as  public  property  and  the  purchaser  sold  again,  he  cannot 
afterward  release  the  right  to  the  first  owner.  Brouwer  v.  Jones, 
23  Barb.  160  ;  Parker  v.  Nightingale,  6  Allen,  341 ;  Wilder  v 
St.  Paul,  12  Minn.  204.  Where  a  right  was  granted  to  lay  a 
pipe  from  a  spring  to  the  grantee's  house  and  barn  and  to  draw 
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water  through  it,  it  was  held  a  right  appurtenant,  and  that  it 
could  be  used  anywhere  on  the  granted  premises.  Bissell  v. 
Grant,  35  Conn.  288  ;  Goodrich  v.  Burbank,  12  Allen,  459  ;  Lord 
v.  Sidney,  12  Moore's  P.  C.  500  ;  Stewart  v.  Wiggin,  56  N.  H. 
308.  Ways  are  said  to  be  appurtenant  when  they  are  incident 
to  an  estate,  one  terminus  being  on  land  of  the  party  claiming. 
They  must  inhere  in  the  land,  concern  the  premises,  and  be  essen- 
tially necessary  to  its  enjoyment.  Case  of  Private  Road,  1  Ashm. 
(Penn.)  417 ;  Garrison  v.  Budd,  19  111.  558 ;  Derrickson  v. 
Springer,  5  Harr.  (Del.)  21.  But  it  is  not  necessary  that  the 
dominant  and  servient  tenements  should  be  contiguous  to  each 
other.  Perrin  v.  Garfield,  37  Vt.  312.  Where  one  tract  of  land 
and  a  right  to  dig  ore  on  other  land  were  conveyed  by  the  same 
deed,  it  was  held  that  the  right  was  not  appurtenant,  since  its 
enjoyment  was  in  no  wise  necessary  to  the  enjoyment  of  the 
land.  Grubb  v.  Guilford,  4  Watts  (Penn.),  246.  A  restriction 
as  to  the  height  of  buildings  on  land  sold  was  held  not  to  be  ap- 
purtenant to  that  retained.  Badger  v.  Boardman,  16  Gray,  559  ; 
Western  v.  MacBermot,  L.  R.,  1  Eq.  499.  It  is  usually  laid  down 
that  the  estate  to  which  easements  are  appurtenant  must  be  cor- 
poreal. But  one  easement  may  have  another  right  annexed  to 
it,  sometimes  called  a  secondary  easement.  For  instance,  the 
grant  of  a  right  to  a  drain  or  an  aqueduct  carries  with  it  a  right 
to  enter  and  repair.  Watkins  v.  Peck,  13  N.  H.  377.  The  right 
to  a  water-course  carries  the  right  to  clear  out  obstructions,  so 
far  as  is  necessary  to  its  reasonable  enjoyment.  Prescott  v.  Wil- 
liams, 5  Mete.  (Mass.)  429  ;  Kauffman  v.  Griesemer,  26  Penn. 
St.  407  ;  Peter  v.  Daniel,  5  C.  B.  568.  A  right  of  pasturage,  of 
drawing  water,  of  hunting  or  fishing,  carries  with  it  the  right 
to  enter  the  estate  where  it  is  to  be  enjoyed.  Wash,  on  Ease., 
§  25.  "  The  owner  of  the  dominant  tenement  has  the  right  as  a 
part  of  the  servitude  to  perform  all  such  works  as  are  necessary 
for  preserving  and  making  use  of  the  servitude,  and  so  he  is 
entitled  to  have  access  to  make  the  necessary  repairs."  3  Burg. 
C.  &  F.  Law,  443.  These  secondary  easements  are  in  truth  not 
independent  rights,  but  constitute  an  essential  part  or  element  of 
the  principal  easement  itself.  The  estate  to  which  an  easement 
is  appurtenant  need  not  be  a  fee.  Wallace  v.  Fletcher,  30  N. 
H.  543. 
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ARTICLE  III. 

EASEMENTS    CREATED    BY    GRANT. 

Section  1.  In  general.  The  principles  by  which  the  acquisi 
tion  of  easements  by  grant  is  regulated  we  have  already  some- 
what considered.  Ante,  661,  662,  art.  11,  §§  3  and  4.  Every  servi- 
tude arises  from  the  agreement  of  the  owner  of  the  land,  express  or 
implied.  Moore  v.  Rawson,  3  B.  &  C.  339.  The  object  of  the 
law  is  to  reach  the  meaning  of  the  parties.  The  words  used  in 
the  deed  must  be  proper  to  the  matter  treated,  and  their  meaning 
can  only  be  fully  determined  by  a  reference  to  that  matter.  Bell 
v.  Woodward,  47  N.  H.  332.  The  effort  is  to  understand  the  words 
and  apply  them  to  the  subject-matter.  Interests  of  the  nature 
of  those  we  are  considering  are  oftener  than  any  others  created 
and  transferred  without  express  and  apt  words  and  by  construc- 
tion or  implication,  for  they  are  seldom  the  principal  subject  of 
the  sale  or  conveyance.  There  are  therefore  certain  presump- 
tions or  rules  of  construction  which  are  of  more  importance  here 
than  in  the  construction  of  most  instruments.  Where  the  ease- 
ment is  granted  or  reserved  in  express  terms  by  deed,  the  only 
question  concerns  the  proper  construction  of  the  language  of  the 
deed,  Shep.  Touch.  88.  Where  the  words  are  not  express,  the 
meaning  and  effect  must  be  reached  by  the  general  principles 
of  construction  applicable  to  all  written  instruments.  Thus 
deeds  are  to  be  most  strongly  construed  against  the  grantor  and 
it  will  therefore  take  stronger  words  to  create  an  easement  by 
reservation  than  by  direct  grant.  Suffield  v.  Brown,  4  DeG.  J. 
&  S.  185.  The  surrounding  circumstances  may  be  considered. 
Bradley  v.  Washington  Packet  Co.,  13  Pet.  (U.  S.)  54.  The 
grant  of  the  principal  thing  carries  with  it  all  incidents.  Voor- 
Jtees  v.  Bur  chard,  55  N.  Y.  (10  Sick.)  98.  See  Doyle  v.  Lord, 
64  N.  Y.  (19  Sick.)  432. 

§  2.  In  gross  not  presumed.  Although  it  is  in  the  power  of 
the  person  selling  his  property  to  reserve  to  himself  or  for  a  per- 
son to  purchase  for  himself  a  right  in  gross  or  attached  to  his  per- 
son, yet  as  such  right  is  less  permanent  and  beneficial  the  law 
always  favors  and  presumes  when  such  a  construction  can  fairly 
be  made,  that  the  right  is  not  in  gross  but  an  easement  appur- 
tenant to  some  estate.  Acroyd  v.  Smith,  10  C.  B.  164  ;  Garri- 
son v.  Ruddy  19  111.  558  ;  Wagner  v.  Hanna,  38  Cal.  117 ; 
Thorpe  v.  Brumfit,  L.  R.,  8  Ch.  App.  650 ;  Spensley  v.  Valentine^ 
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34  Wis.  154.  Tims,  a  reservation  that  no  building  shall  be 
erected  on  the  granted  premises  by  the  grantee,  his  heirs  or 
assigns,  is  presumed  to  be  for  the  benefit  of  the  land  retained  and 
not  a  personal  right  and  is  appurtenant  to  the  remaining  land. 
Peck  v.  Conway,  119  Mass.  546.  So  of  a  way  reserved  along 
the  division  line  of  the  land  retained  and  that  sold.  Dennis  v. 
Wilson,  107  Mass.  591.  But  a  building  restriction  which  did  not 
appear  to  any  part  of  a  general  plan  for  the  benefit  of  all  the 
land  was  held  not  to  be  appurtenant.  Sharp  v.  Ropes,  110 
Mass.  381  ;  Keates  v.  Lyon,  L.  R.,  4  Ch.  218. 

§  3.  Who  may  grant.  The  person  who  creates  an  easement  by 
grant  must  first  have  the  ownership  of  the  land  charged,  for  the 
land  can  be  subjected  to  a  servitude  only  by  the  free  act  of  its 
owner.  Boole  v.  Attorney-General,  22  Ala.  190 ;  Baugan  v. 
Mann,  59  111.  492  ;  Bushnell  v.  Scott,  21  Wis.  451.  A  person 
owning  less  than  a  fee  may  charge  the  estate  he  does  have,  with 
such  easements  as  are  capable  of  such  qualified  existence.  Wal- 
lace v.  Fletcher,  30  N.  H.  453.  Thus,  a  lessee,  with  power  to 
sublease,  could  convey,  by  such  sublease,  all  appurtenant 
easements  and  create  new  easements  against  the  estate  which  he 
retained.  Taylor's  Land.  &  Ten.,  §  178.  But  no  action  of  the 
tenant  can  affect  the  reversion.  Pearsall  v.  Post,  20  Wend.  (N. 
Y.)  Ill ;  Daniel  v.  North,  11  East,  372 ;  Pierre  v.  Fernald,  26 
Me.  436 ;  Schenley  v.  Commonwealth,  36  Penn.  St.  58.  Thus, 
where,  during  a  lease  for  ninety- nine  years,  there  had  been  a 
prescriptive  right  acquired  as  against  the  tenant,  it  had  no  valid- 
ity against  the  reversioner.  Wood  v.  Veal,  5  Barn.  &  Aid.  454. 
So  of  a  life  tenancy.  Barker  v.  Richardson,  4  id.  579  ; 
McGregor  v.  Wait,  10  Gray,  75.  The  person  granting  the  ease- 
ment must  also  be  the  sole  tenant  and  not  a  tenant  in  common. 
For  the  rights  of  the  tenants  being  equal,  the  grantee  would  gain 
no  right  as  against  the  other  tenants.  Marshall  v.  Trumbull,  28 
Conn.  183  ;  Clark  v.  Parker,  106  Mass.  557.  In  Portmore  v. 
Burnt,  1  Barn.  &  Cr.  694,  the  court  say  :  "The  grantee  might  at 
any  moment  be  ousted  by  any  one  of  the  other  proprietors,  and 
therefore  he  was,  in  fact,  vested  with  no  definite,  permanent  or 
assignable  right  under  the  deed ;  where  there  is  not  an  entire 
interest  in  the  soil  vested  in  the  grantor,  he  cannot  grant  an  ease- 
ment arising  out  of  it  to  another."  Crippen  v.  Morss,  49  N.  Y. 
(4  Sick.)  63  ;  De  Witt  v.  Harvey,  4  Gray,  494.  But  if  a  tenant  in 
common  grants  an  easement,  and  afterward  becomes  seized  of  the 
whole  servient  premises,  either  by  partition  or  purchase,  he  could 
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not  deny  his  deed,  and  the  right  would  become  good  by  estoppel. 
In  any  case  the  objection  must  come  from  the  other  tenants,  and 
not  from  him.  Johnson  v.  Stevens,  7  Cush.  431 ;  Ballou  v.  Hale, 
47  N.  H.  351 ;  Soutter  v.  Porter,  27  Me.  405  ;  Cox  v.  McMullin, 
14  Graft.  (Va.)  82.  Next,  there  must  be  a  person  capable  of 
granting  the  easement.  He  must  have  full  legal  capacity  to  con- 
vey the  estate  on  which  the  easement  is  a  servitude.  Therefore, 
married  women  (at  common  law)  could  not  impose  servitudes 
upon  their  estates.  McGregor  v.  Wait,  10  Gray,  74  ;  Watkins 
v.  Peck,  13  N.  H.  360 ;  Reimer  v.  Stuber,  20  Penn.  St.  463  ;  Todd 
v.  Pittsburg  R.  R  .,  19  Ohio  St.  514.  The  deeds  of  infants  and 
persons  of  nonsane  memory,  or  under  guardianship,  are  void- 
able, and  may  be  disaffirmed  by  them  when  the  disability  is 
removed.  Wait  v.  Maxwell,  5  Pick.  217;  Griswold  v.  Butler, 
3  Conn.  231  ;  Roof  v.  Stafford,  7  Cow.  180 ;  Breakenridge  v. 
Ormsby,  1  J.  J.  Marsh.  (Ky.)  245.  The  deed  of  an  alien  may  be 
avoided  by  the  State.  Therefore,  any  easements  granted  by 
them  would  be  held  by  an  imperfect  title.  So  also  a  mortgagor 
or  person  holding  an  estate  upon  condition  cannot  grant  an  ease- 
ment more  permanent  than  his  own  estate.  Hoole  v.  Attorney- 
General,  22  Ala.  190.  There  must  also  be  a  person  capable  of 
receiving  the  grant ;  for  here,  as  elsewhere,  there  must  be  two 
competent  parties  to  a  grant.  Thus,  the  grant  of  an  easement, 
to  a  corporation  which  had  no  power  to  take,  would  be  wholly 
void.  Sutton  v.  Cole,  3  Pick.  239  ;  Leazure  v.  Hillegas,  7  Serg. 
&  Rawle  (Penn.),  319.  If  the  grantee  was  not  the  owner  of,  nor  in 
privity  with  the  dominant  tenement,  it  would  seem  that  the  grant 
would  be  ineffectual  until  he  acquired  such  ownership,  unless  it 
appeared  that  the  intention  was  to  create  a  right  in  gross.  The 
only  apparent  exception  is  in  the  case  of  public  easements 
gained  by  custom  or  dedication.  In  these,  the  persons  benefited 
by  the  right  are  too  indefinite  to  become  the  grantees  in  a  deed 
and  they  partake  more  of  the  nature  of  trust  estates,  which  are 
not  allowed  to  fail  for  want  of  a  definite  beneficiary.  Wash,  on 
Easements,  §  127 ;  Miller  v.  Chittenden,  2  Clarke  (Iowa),  376. 

§  4.  Implied  grants.  It  often  happens  that  in  conveying  the 
fee  no  direct  mention  is  made  of  easements.  It  is  not  necessary 
that  the  grant  should  be  made  in  express  words.  It  may  as 
well  be  by  construction  from  the  words  used.  Thus,  the  right 
to  a  mill  carries  with  it  the  right  to  a  head  of  water  and  to  flow 
the  lands  of  the  grantor,  which  have  been  used  in  connection 
with  it,  and  to  use  the  mill-yard  {Rackley  v.  Sprague,  17  Me. 
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281 ;  Oakley  v.  Stanley,  5  Wend.  [N.  Y.]  523;  Atkins  v.  Bord> 
man,  2  Mete.  [Mass.]  463 ;  Bliss  v.  Kennedy,  43  111.  71 ;  Hathorn 
v.  Stinson,  10  Me.  224;  Strickler  v.  TWcZ,  10  Serg.  &  Rawle 
[Perm.],  63  ;  Perrin  v.  Oar  field,  37  Vt.  312  ;  Whitney  v.  Olney, 
3  Mason  [U.  S.],  280  ;  Voorhees  v.  Bur  chard,  55  N.  Y.  [10  Sick.] 
98),  for  the  word  "mill"  suggests  the  other  rights.  What 
privileges  and  easements  pass  by  the  conveyance  of  land  often 
depends  on  the  circumstances  and  condition  of  the  property,  and 
the  language  of  the  grant  must  be  read  in  the  light  of  these  cir- 
cumstances. Atkins  v.  Bordman,  2  Mete.  (Mass.)  464.  The 
maxim  of  the  law  is,  that  the  grant  of  a  thing  carries  with  it 
every  thing  which  is  necessary  to  its  reasonable  enjoyment. 
Cuicunque  aliquis  quid  concedit  concedere  videtur  et  id  sine 
quo  res  ipsa  esse  non  potuit.  Thompson  v.  Banks,  43  N.  H. 
540  ;  Nichols  v.  Luce,  24  Pick.  102.  "It  is  a  general  rule  that, 
upon  a  conveyance  of  land,  whatever  is  in  use  for  it  as  an  inci 
dent  or  appurtenance  passes  with  it.  The  law  gives  such  a 
construction  to  the  conveyance  in  view  of  what  is  thus  used  for 
the  land  as  an  appurtenance  or  incident,  that  the  latter  is 
included  in  it.  Whether  a  right  of  way  or  other  easement  is 
embraced  in  a  deed,  is  always  a  question  of  construction  of  the 
deed,  having  reference  to  its  terms  and  the  practical  incidents 
belonging  to  the  grantor  of  the  land  at  the  time  of  the  convey- 
ance." Huttemeier  v.  Albro,  2  Bosw.  546;  S.  C,  18  N.  Y.  (4 
Smith)  48.  But  nothing  passes  which  is  not  appurtenant  to  the 
land  granted  and  directly  necessary  to  its  enjoyment.  Leonard 
v.  White,  7  Mass.  6  ;  Coleman' 's  Appeal,  62  Penn.  St.  252.  Thus, 
the  grant  of  trees  standing  on  land  of  the  grantor  gives  the  right 
to  enter  and  take  them,  and  a  sale  of  personal  property  gives 
a  right  to  enter  and  remove  it.  A  grant  of  the  right  to  lay  pipes 
carries  the  right  to  enter  and  repair  them.  Pom/ret  v.  Ricroft, 
1  Saund.  321.  By  the  same  principle  a  way  of  necessity  is 
created  over  the  grantor1  s  remaining  land  when  there  is  no  other 
access  to  the  granted  premises.  Pierce  v.  Selleck,  18  Conn.  321 ; 
Laioton  v.  Rivers,  2  McCord  (S.  C),  445  ;  Crossley  v.  Lightowler, 
L.  R.,  2  Ch.  App.  486 ;  Alley  v.  Carleton,  29  Tex.  78 ;  Pingree  v. 
McDufiie,  56  N.  H.  306.  The  necessity  which  will  raise  an 
implied  easement  varies  with  the  nature  of  the  property  and  of 
the  easement.  Covel  v.  Hart,  56  Me.  520 ;  Oeraghty  v.  McCann, 
6  N.  R.,  C.  L.  411.  It  is  a  question  of  presumed  intention.  If 
the  servitude  is  a  burdensome  one,  only  strict  necessity  will 
raise  the  implication.     Great  convenience  alone  will  not  give  a 
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way  of  necessity  (Dodd  v.  Burchell,  1  H.  &  Colt.  121 ;  Brig- 
ham  v.  Smith,  4  Gray,  297 ;   Smith  v.  Kinnard,  2  Hill  [S.  C], 
642) ;  and  the  way  will  cease  when  the  necessity  ceases.     Lide 
v.  Hadley,  36  Ala.  627 ;   Viall  v.  Carpenter,  14  Gray,  126.     So, 
if  the  purposes  for  which  the  land  is  granted  are  inconsistent 
with  the  exercise  of  the  easement,  it  will  not  exist.     Seeley  v. 
Bishop,  19  Conn.  128.    What  is  called  necessity  is  only  a  cir- 
cumstance  called  in   to   explain  the  intention  of  the  parties. 
Nichols  v.  Luce,  24  Pick.  102 ;  Collins  v.  Prentice,  15  Conn.  39  ; 
American  Co.  v.  Bradford,  27  Cal.  366.    An  easement  may  pass 
by  implication  from  the  manner  in  which  the  grantor  has  used 
the  land  in  connection  with  his  other  land.     Alston  v.  Grant, 
3  Ell.  &  Bl.  128 ;  Thayer  v.  Payne,  2  Cush.  327 ;    Thomson  v. 
Waterlow,  L.  R.,  6  Eq.  36,  40;   Fetters  v.  Humphrey,  4  C.  E. 
Green  (N.  J.),  471.    But  it  must  be  an  existing  easement,  actually 
appurtenant  by  use  and  enjoyment,  and  by  having  been  used 
with  the  granted  parcel ;  and  the  rule  does  not  apply  to  rights 
separable  from  the  principal  thing  granted,  but  to  cases  where 
one  tenement  is  necessarily  dependent  on  the  other,  as  for  sup- 
port or  drains.    Suffield  v.  Brown,  11  Jur.  (N.  S.)  111.    And  it 
does  not  apply  to  easements  which  are  not  in  their  nature  con- 
tinuous, except  ways  of  necessity.     Dodd  v.  Burchell,  1  H.  & 
Colt.  113.   A  grant,  made  knowingly  for  the  purpose  of  building, 
creates  an  easement  co-extensive  with  the  known  uses  of  the 
grant.    Robinson  v.  Grave,  21  Weekly  Rep.  223.     And  the  use 
may  be  restrained  to  the  reasonable  enjoyment  for  the  purposes 
of  the  grant.    Wood  v.  Saunders,  L.  R.,  10  Ch.  App.  582.    The  fol- 
lowing cases  illustrate  these  principles.     The  grant  of  a  mill 
carries  the  right  to  the  head  of  water  {Rackley  v.  Sprague,  17 
Me.  281 ;   Bliss  v.  Kennedy,  43  111.  71) ;   and  the  right  to  flow 
the  grantor's  other  land  {Hathorn  v.  Sl'uison,  10  Me.  224;  Kar- 
muller  v.  Krotz,  18  Iowa,  359) ;   and  the  whole  right  of  water 
previously  used  with  it  {StricJder  v.  Todd,   10  Serg.  &  Rawle 
[Penn.],  63  ;  Vickerie  v.  Buswell,  13  Me.  289) ;   and  the  right  to 
the  use  of  the  race-way  (Wetmore  v.  Wliile,  2  Caines'  Cas.  [N.  Y.] 
87) ;  and  a  right  in  an  upper  dam  and  reservoir  (Perrin  v.  Gar- 
field,  37  Vt.  312) ;   and  the  use  of  the  mill-yard  ( Voorhees  v. 
Bur  chard,  55  N.  Y.  [10  Sick.]  98) ;  and  a  right  to  pile  logs  and 
boards  near  the.  mill  {TJiompson  v.  Banks,  43  N.  H.  540) ;  and 
a  way  appurtenant  to  the  mill  {Leonard  v.  Wliite,  7  Mass.  6) ; 
and  generally,  it  carries  buildings,  land,  and  privileges,  neces- 
sary to  its  use.     Whitney  v.  Olney,  3  Mason's  C.  C.  280.     The 


670  EASEMENTS. 

grant  of  half  a  dam  carries  with  it  half  the  water-power. 
Bullen  v.  Runnels,  2  N.  H.  532.  A  right  to  have  washings 
from  ore  pass  into  a  stream  carries  the  right  to  have  them  go  on 
the  meadow  when  the  bed  of  the  stream  is  filled.  Bushnell  v. 
Proprietors,  31  Conn.  150.  The  implications  arising  on  the 
division  of  a  heritage  will  be  considered,  post,  673,  §  7. 

§  5.  What  is  not  implied  by  grant.  The  converse  of  the  propo- 
sition stated  in  the  last  section  may  be  illustrated  by  a  few  cases 
where  no  implication  of  the  grant  of  an  easement  was  held  to 
arise.  Where  A,  a  person  in  occupation  of  land  through  which 
streams  flowed  unused,  sold  to  B  part  of  it,  with  a  reservation 
of  the  right  to  erect  mills  and  flow,  and  B  sold  a  part  to  C  sub- 
ject to  the  reservation,  it  was  held  that  A  could  not  give  a 
license  to  C  to  flow  the  part  B  retained.  Thompson  v.  Gregory, 
4  Johns.  81  ;  Russell  v.  Scott,  9  Cow.  279.  It  is  not  enough  that 
a  man  may  own  one  tract  of  land,  and  a  right  to  use  another  for 
its  benefit.  He  must  have  actually  used  them  together,  so  that 
the  enhanced  value  of  the  second,  by  such  use,  may  be  pre- 
sumed to  have  entered  into  the  consideration  of  the  sale,  or  the 
easement  will  not  pass  without  express  grant.  Barlow  v.  Rhodes, 
1  C.  &  M.  438 ;  Grant  v.  Chase,  17  Mass.  443 ;  Plimpton  v. 
Converse,  42  Vt.  712.  In  determining  whether  a  right  like  that 
of  a  drain  or  other  easement  shall  pass  by  implication  with 
premises  under  a  grant  though  not  mentioned,  much  stress  is 
laid  upon  its  being  of  an  apparent  and  continuous  character. 
Pyer  v.  Carter,  1  Hurlst.  &  ~N.  922.  A  right  to  pump  water 
from  a  well  has  been  held  not  to  be  of  such  a  continuous  charac- 
ter that  it  would  pass.  P olden  v.  Bastard,  4  B.  &  S.  264  ;  S.  C, 
L.  R.,  1  Q.  B.  156.  If  the  easement  could  not  be  of  any  benefit 
to  the  grantor  after  he  had  parted  with  the  dominant  premises, 
that  would  raise  a  strong  implication  that  the  parties  intended 
that  it  should  pass.  But  if  he  retained  a  part  of  the  premises, 
and  could  enjoy  the  right  in  connection  with  them,  it  would 
rebut  this  presumption.  In  cases  of  easements  created  by  reser- 
vation or  exception,  no  right  will  be  implied  inconsistent  with 
the  estate  granted,  and  the  deed  is  to  be  strictly  construed.  In 
SuJJield  v.  Brown,  4  De  G.,  J.  &  S.  185,  the  court  say  that  the 
grantor  cannot  derogate  from  his  own  grant  to  claim  rights  over 
the  granted  premises,  even  if  they  were  continuous  and  apparent 
easements  for  the  remainder.  He  discharges  the  tenement  sold 
from  any  burden  imposed  during  the  joint  ownership.  In  this 
case  it  was  held,  that  where  the  grantor  conveyed  one  of  two 
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adjoining  docks  which  he  had  been  accustomed  to  use  together, 
placing  vessels  in  the  dock  which  he  retained,  and  allowing  their 
bowsprits  to  project  over  the  dock  which  he  sold,  this  use  of  the 
latter  was  neither  sufficiently  continuous  nor  apparent  to  consti- 
tute an  easement  which  would  exist  after  the  sale.  So,  if  a  mill 
owner  sells  land  flowed  by  his  dam,  without  reserving  the  right 
to  flow,  he  loses  it.  Preble  v.  Heed,  17  Me.  169.  But  this  does 
not  apply  to  ways  of  necessity.  In  one  sense  they  are  apparent, 
but  they  are  not  continuous,  and  yet  they  will  arise  in  favor  of 
a  grantor,  even  where  the  land  is  conveyed  by  a  deed  with  full 
covenants  of  warranty.  Pingree  v.  McDuffie,  56  1ST.  H.  306 ; 
Brigham  v.  Smith,  4  Gray,  297. 

§  6.  Grant,  how  limited.    If  the  grant  is  in  express  words, 
their  meaning  is  reached  by  construction,  and  fixes  the  limitation 
of  the  right  conveyed.     And  the  fact  that  one  easement  is  granted 
by  express  words   raises  a  presumption  against  any  intent  to 
create  other  easements  by  implication.      Ex/pressio  unius  est 
exclusio  alterius.  Co.  Litt.  210  a.  When  it  is  determined  that  an 
easement  is  granted  by  implication,  its  character  and  limits  are 
to  be  determined  by  the  grounds  on  which  the  implication  is 
founded.    The  cause  furnishes  the  measure  of  the  result.     If  the 
necessity  of  the  dominant  tenement  raises  the  implication,  it  will 
not  extend  to   matters  of  convenience.      Cocheco  Man.  Co.   v, 
W/iittier,  10  N.  H.  305  ;  Howell  v.  McCoy,  3  Rawle  (Perm.),  256. 
Reference  is  always  had  to  the  condition  of  the  premises  and  the 
purposes  of  the  grant,  and  the   court  will  endeavor  within  the 
rules  of  law  to  give  effect  to  that  purpose.     Robinson  v.  Grave, 
21  Weekly  Rep.  223  ;  Fitzhugh  v  Raymond,  49  Barb.  646.    The 
grant  may  be  limited  by  its  effect  on  other  interests  connected 
with  that  granted.     Thus,  if  a  person  who  has  several  mills  on 
one  privilege,  convey  one,  the  grant  only  carries  with  the  mill 
sufficient  water  to  carry  it.    The  grant  would  not  be  extended  to 
the  destruction  of  the  other  mills.     Crittenden  v.  Field,  8  Gray, 
621.     When  an  easement  is  created  with  reference  to  a  particular 
use  of  the  dominant  tenement,  its  use  and  duration  are  limited 
by  that  purpose,  and  it  ceases  when   the   estate  is  essentially 
changed  in  its  mode  of  occupation.     Allan  v.  Gomme,  11  Ad. 
&  El.  759  ;  United  Land  Co.  v.  Great  Eastern  R.  R.,  L.  R.,  17  Eq. 
158  ;  S.  C,  10  Ch.  App.  586.  Thus,  a  way  of  necessity  ceases  as  soon 
as  the  owner  of  the  land  acquires  by  purchase  of  other  land,  or 
otherwise,  a  way  of  access  from  a  highway  over  his  own  land  to 
the  dominant  estate.    Pierce  v.  Selleck,  18  Conn.  321 ;  Holmes 
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v.  Seeley,  19  Wend.  (N.  Y.)  507  ;  Lawton  v.  Rivers,  2  McCord 
(S.  C),  445  ;  White  v.  Leeson,  5  Hurlst.  &  Nor.  53  ;  Alley  v.  Car- 
leton,  29  Texas,  78  ;  Lide  v.  Hadley,  36  Ala.  627.  So,  if  a  high- 
way is  laid  out  to  the  land.  Abbott  v.  Stewartstown,  47  N.  H. 
230.  But  the  acquisition  of  an  adjoining  tract  which  had  a  right 
of  way  appurtenant  to  it  would  not  affect  the  way  of  necessity, 
for  the  new  way  could  not  be  used  with  the  first  lot.  New  York 
Ins.  Co.  v.  Milnor,  1  Barb.  Ch.  353.  An  easement  is  limited  in 
its  use  to  the  dominant  estate.  Thus  a  way  cannot  be  used  to 
reach  any  land  except  the  dominant  estate.  The  owner  cannot  go 
out  of  his  way  nor  use  it  to  go  to  any  other  place  than  that  speci- 
fied in  his  grant,  nor  to  that  place  for  any  other  purpose  than  that 
specified,  if  the  use  in  this  respect  is  limited.  French  v.  Marslon, 
24  N.  H.  451.  Thus  he  cannot  use  a  way  to  his  saw-mill  for  the 
purpose  of  piling  lumber  on  it.  Kaler  v.  Beaman,  49  Me.  208. 
A  way  for  carriages  does  not  include  a  drift  way  for  cattle,  nor 
does  a  way  for  pigs  include  one  for  oxen.  Ballard  v.  Dyson,  1 
Taunt.  288.  A  landlord  after  a  lease  of  the  dominant  tenement 
may  use  the  way  to  demand  rent  and  view  the  premises. 
Proud  v.  Hollis,  1  Barn.  &  Cr.  8.  The  use  of  the  easement  must 
be  a  reasonable  one.  The  owner  of  the  land  across  which  there 
is  a  way  may  maintain  fences  across  it  if  provided  with  suitable 
bars  or  gates  for  the  convenience  of  the  owner  of  the  way. 
Huson  v.  Young,  4  Lans.  (N.  Y.)  63 ;  Bean  v.  Coleman,  44  N.  H. 
533  ;  Maxwell  v.  McAtee,  9  B.  Monr.  (Ky.)  20  ;  Cowling  v.  Hig- 
ginson,  4  Mees.  &  W.  245.  See  Rexford  v.  Marquis,  7  Lans. 
(N.  Y.)  249.  He  may  swing  shutters  across  it.  Underwood  v. 
Carney,  1  Cush.  285,  292.  Or  use  it  to  pile  building  materials  on. 
Van  C Linda  v.  Lothrop,  21  Pick.  292.  The  parties  in  granting 
easements  are  presumed  to  contract  with  reference  to  the  condition 
of  the  property  at  the  time  of  the  sale,  and  its  use  then  fixes  the 
limits  of  implied  easements.  Lampman  v.  Milks,  21  N.  Y.  (7 
Smith)  505  ;  Wood  v.  Saunders,  L.  R.,  10  Ch.  App.  582.  Although  a 
man  may,  by  express  grant,  create  an  easement  which  is  destruct- 
ive to  the  servient  tenement  ( Van  Rensselaer  v.  Albany  R.  R.y 
1  Hun  [N.  Y.],  507;  S.  C,  3  N.Y.  S.  C.  [T.  & C]  620  ;  S.  C. affirmed, 
62  N.  Y.  [17  Sick.]  65)  ;  yet,  easements  gained  by  implied  grant 
or  by  prescription  must  be  reasonable  in  their  nature.  Fitch  v. 
Bawling,  2  H.  Bl.  393  ;  Bell  v.  Wardwell,  Willes,  202  ;  Sowerby 
v.  Coleman,  L.  R.,  2  Exch.  99.  Thus,  a  right  of  way  indefi- 
nite in  its  location  cannot  be  sustained  as  a  prescriptive  right. 
Jones  v.  Percival,  6  Pick.  485 ;  Brice  v.  Randall,  7  Gill  &  J.  (Md.) 
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349;  Holmes  v.  Seeley,  19  Wend.  507.  But  if  a  way  is  ex- 
press^" granted,  and  its  locality  is  not  defined,  it  may  be  fixed  by 
the  acts  of  the  parties,  and  when  once  fixed  it  cannot  be  changed. 
Bannon  v.  Angier,  2  Allen,  128 ;  Wynkoop  v.  Burger,  12  Johns. 
222  ;  Osborn  v.  Wise,  7  C.  &  P.  761.  Otherwise,  the  selection  of 
the  route  is  for  the  owner  of  the  way,  but  he  cannot  make  it  in 
an  unreasonable  place  where  it  would  cause  unnecessary  injury 
to  the  servient  tenement.  3  Barge  Coll.  &  F.  Law  ;  Hart  v. 
Connor,  25  Conn.  331 ;  Garland  v.  Furber,  47  N.  H.  301 ;  Rus- 
sell v.  Jackson,  2  Pick.  578.  In  Lide  v.  Hadley,  36  Ala.  627,  it 
was  decided,  that  a  court  of  equity  might  define  the  track  to 
be  used.  In  Jenni son  v.  Walker,  11  Gray,  426,  the  court  say  : 
"  If  it  be  admitted  that  he  has  the  right  originally  to  select  the 
place  in  which  the  easement  is  to  be  enjoyed,  he  cannot  after- 
ward alter  it.  Convenience  and  justice  both  require  this  limi- 
tation on  the  right.  Otherwise,  it  would  be  open  to  questions  of 
great  doubt  and  difficulty  and  would  make  the  servient  estate  in 
great  measure  subject  to  the  unrestrained  control  of  the  owner 
of  the  easement."  The  easement  in  this  case  was  an  aqueduct. 
Among  other  claims  of  easements  which  the  court  have  held  to 
be  bad,  because  unreasonable,  are,  a  right  to  extend  a  bay  win- 
dow over  part  of  the  street  [Codman  v.  Evans,  5  Allen,  310) ;  a 
prescriptive  right  to  carry  away  clay  without  limit  {Clayton  v. 
Corby,  5  Q.  B.  413) ;  a  right  to  cut  all  the  wood  on  a  lot  of  land 
(Bailey  v.  Stevens,  12  C.B.  [N.  S.]  108) ;  or  to  excavate  coal  to  the 
injury  of  the  buildings  on  the  land.  Hilton  v.  Granville,  5  Q. 
B.  701.  In  case  of  successive  riparian  owners,  the  upper  owner 
is  only  entitled  to  a  reasonable  use  of  the  stream,  one  which  will 
not  substantially  impair  the  equal  and  common  right  of  the  lower 
owner.  Gumming s  v.  Barrett,  10  Cush.  186  ;  Thomas  v.  Brack- 
ney,  17  Barb.  654 ;  Parker  v.  Matchkiss,  25  Conn.  321 ;  Hendrick 
v.  Cook,  4  Ga.  241 ;  Mabie  v.  Matteson,  17  Wis.  1.  The  reason- 
able use  is  held  to  cover  the  deposit  of  waste  matter  and  foreign 
substances,  and  the  pollution  of  the  stream.  Jacobs  v.  Allard, 
42  Vt.  303 ;  Hayes  v.  Waldron,  4.4  N.  H.  584.  But  the  pollution 
of  the  water  may  be  carried  to  such  an  extent  as  to  be  actiona- 
able.  Honsee  v.  Hammond,  39  Barb.  95 ;  Nuttall  v.  Brace- 
well,  L.  R.,  2  Exch.  9  ;  Howell  v.  McCoy,  3  Rawle  (Penn.),  256  ; 
Davis  v.  Getchell,  50  Me.  604 ;  Phoenix  Water  Co.  v.  Fletcher, 
23  Cal.  482.     And  see  Nuisance. 

§  7.  Division   of   property  sold.     One  of   the   circumstances 
affecting  implied  grants  of  easements  is  the  relation  which  the 
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servient  and  dominant  tenement  have  before  borne  to  each  other, 
If  the  owner  of  the  dominant  tenement  at  the  time  of  the  sale 
had  no  interest  in  the  servient  tenement,  the  presumption  is  very 
strong  that  he  intended  to  transfer  all  existing  easements,  for  he 
could  retain  no  interest  in  them  separate  from  the  land  sold,  and 
they  would  be  extinguished.  But  if  he  was  the  owner  of  both 
tracts  of  land,  the  dominant  and  servient,  there  could  be  no  legal 
existing  easements.  Mdbie  v.  Matteson,  17  Wis.  1 ;  Mounsey  v. 
Ismay,  3  H.  &  C.  497.  And  the  question  whether  the  sale  shall 
create  and  impose  a  servitude  on  one  for  the  benefit  of  the  other 
is  a  question  of  intention  to  be  decided  mainly  from  the  situation 
and  circumstances  of  the  property.  If  the  tracts  of  land  are 
separate  in  their  situation  and  use,  the  evidence  of  such  inten- 
tion must  be  strong.  If  they  are  parts  of  one  lot  which  is  sep- 
arated by  the  sale,  they  will  almost  of  necessity  bear  to  each 
other  a  great  number  of  relations  according  to  their  nature,  situ- 
ation and  intended  use,  and  from  these,  strong  presumptions  of 
intention  will  spring.  Wood  v.  Saunders,  L.  R,  10  Ch.  App. 
582.  Upon  the  division  of  a  heritage  the  points  which  are  most 
considered  are  the  nature  of  the  estate,  the  arrangement  of  its 
parts  and  the  degree  of  necessity  there  is  of  giving  such  con- 
struction to  the  conveyance  in  order  to  give  it  a  reasonable  effect. 
The  principle  is,  that  where  the  owner  of  a  heritage  has  so 
arranged  and  adapted  its  different  parts  that  one  derives  a  bene- 
fit of  an  obvious  and  continuous  nature  from  the  other,  if  he 
sells  one  part  without  mention  of  such  benefits,  an  understanding 
is  implied,  that  these  advantages  and  the  burdens  corresponding 
shall  continue  as  before  the  division.  Pheysey  v.  Vicary,  16 
Mees.  &  Wels.  484 ;  Pennsylvania  It.  H.  v.  Jones,  50  Penn.  St. 
424  ;  Phillips  v.  Phillips,  48  id.  178.  In  Gale  on  Easements,  87, 
it  is  laid  down  that  on  a  division,  all  continuous  and  apparent 
conveniences  which  have  been  used  with  the  premises  sold,  and 
all  rights  without  which  the  premises  could  not  be  enjoyed  at 
all,  become  easements.  The  owner  by  his  use  of  the  premises 
before  the  division  has  impressed  upon  them  a  new  quality. 
Watts  v.  Kelson,  L.  R.,  6  Ch.  App.  166.  But  the  easements 
claimed  mnst  be  reasonably,  and  in  some  cases  absolutely, 
necessary  as  well  as  continuous  and  apparent.  Worthington  v. 
Gimson,  2  El.  &  El.  618,  627.  It  must  always  be  an  important 
consideration  whether  the  benefit  which  one  part  derives  from  the 
other  is  of  such  an  open  and  apparent  nature  that  it  must  have 
been  an  element  of  value  in  the  mind  of  the  purchaser.   Glave  v. 
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Harding,  27  L.  J.  287 ;  3  H.  &  N.  937;  Janes  v.  Jenkins,  34  Md.  1 ; 
Patterson  v.  Arthurs,  9  Watts  (Perm.),  154.  In  short,  a  thing  he 
bargained  for  and  paid  for.  Tims,  wajs  are  held  according  to  the 
circumstances  to  pass  {Tliompson  v.  Miner,  30  Iowa,  38^ ;  McTav- 
isli  v.  Carroll,  7  Md.  352 ;  Pettingill  v.  Porter,  8  Allen,  1 ;  Pearson 
v.  Spencer,  1  Best  &  Smith,  580;  S.  C,  3B.&  S.  761  ;  Pliit  v. 
Cox,  43  Penn.  St.  488  ;  Carlin  v.  Paul,  11  Mo.  32),  and  in  other 
cases  not  to  pass.  Daniel  v.  Anderson,  31  L.  J.  (N.  S.)  610  ; 
Slandiford  v.  Goudy,  6  W.  Va.  364.  Thus,  where  the  way  was 
claimed  through  an  alley  already  used  for  other  purposes,  the 
easement  was  not  supported.  Fetters  v.  Humphreys,  4  C.  E. 
Green  (N.  J.),  471.  But  other  easements  are,  in  their  nature,  so 
evidently  necessary  that  they  would  always  pass,  for  the  parties 
could  not  have  overlooked  them.  Such  a  right  is  that  of  lateral 
support  in  buildings  built  together  and  then  sold  separately. 
Richards  v.  Rose,  9  Exch.  218.  So,  where  a  building  was 
separated  by  a  sale,  it  was  held  that  a  right  passed  in  all  the 
entries,  stairways,  and  skylights,  erected  for  the  common  benefit 
of  the  two  parts.  Morrison  v.  King,  62  111.  30.  So,  where  the 
occupants  of  the  different  parts  of  the  building  had  the  use  of  a 
common  stairway.  Tliompson  v.  Miner,  30  Iowa,  386.  An 
aqueduct  laid  from  the  land  granted  to  that  retained  became  an 
easement  {Seymour  v.  Lewis,  13  N.  J.  439) ;  and  the  use  of  water 
for  a  mill  {Elliott  v.  Sallee,  14  Ohio  St.  10) ;  and  an  artificial 
canal  to  a  mill  {New  Jpsioich  Co.  v.  Batchelder,  3  N.  H.  190) ; 
and  a  paved  passageway  between  two  houses  {Dames  v.  Sear, 
L.  R.,  7  Eq.  427 ;  S.  0.,  17  Weekly  Rep.  390) ;  and  dams  and 
drainage  in  a  rice  swamp  {Elliott  v.  Rhett,  5  Rich.  [S.  C]  405) ; 
and  a  right  to  light  and  air.  Janes  v.  Jenkins,  34  Md.  1.  In  this 
case,  it  is  said  that  where  one  estate  is  visibly  dependent  for  its 
supply  of  water,  air,  light,  access  or  beneficial  use  upon  the 
other,  the  right  to  these  passes  as  an  easement  without  special 
words.  As  we  have  before  said,  the  words  of  the  grant  are  to  be 
construed  against  the  grantor,  and  it  will  make  no  difference 
whether  he  grants  the  dominant  and  reserves  the  servient  tene- 
ment, or  grants  the  servient  and  reserves  the  dominant,  for  he  can- 
not derogate  from  his  own  grant.  Suffield  v.  Brown,  4  DeG-.,  J. 
&  S.  185. 

§  8.  Necessary,  continuous  and  apparent  easements.  It  has  al- 
ready been  stated  {ante,  674,  §  7)  that  in  cases  of  division  of  a  herit- 
age, where  the  grantor  retains  part  Ol  the  premises  or  sells  both 
parts  at  the  same  time,  each  tract  is  chargeable  with  all  neces- 
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sary  easements  in  'avor  of  the  other.  The  necessity  in  this  con- 
nection varies  with  the  circumstances  of  the  estate.  Thus  to 
establish  an  easement  in  favor  of  the  premises  retained,  the 
necessity  must  be  absolute,  and  mere  convenience  is  not  enough. 
Suffield  v.  Brown,  4  De  G.,  J.  &  S.  185.  The  grantor  is  presumed 
to  know  the  wants  and  situation  of  his  estate  better  than  the 
intending  purchaser,  and  to  be  better  able  to  protect  himself. 
Johnson  v.  Jordan,  2  Mete.  (Mass.)  234.  The  language  of  the 
deed  is  the  language  of  the  grantor.  He  selects  the  terms,  and 
it  may  be  supposed  that  he  will  insert  all  that  is  beneficial  to 
himself,  and  will  be  less  careful  to  state  fully  all  that  is  benefi- 
cial to  the  grantee.  The  most  frequent  illustration  of  the  neces- 
sity here  alluded  to  is  the  way  of  necessity.  It  arises  when  the 
only  access  to  the  land  retained  is  over  the  granted  premises,  or 
land  of  third  parties  over  which  no  right  exists.  New  York  Ins. 
Co.  v.  Milner,  1  Barb.  Ch.  366 ;  Br  ice  v.  Randall,  7  Gill  &  J. 
(Md.)  349  ;  Marshall  v.  Trumbull,  28  Conn.  1 83 ;  Bullard  v.  Har- 
rison, 4  Maule  &  S.  387.  In  McDonald  v.  Lindall,  3  Rawle 
(Penn.),  492,  it  is  said,  "  The  right  is  always  of  strict  necessity ■ 
and  this  necessity  must  not  be  created  by  the  party  claiming  the 
right  of  way.  It  never  exists  when  a  party  can  get  to  his  prop- 
erty through  his  own  land.  That  the  way  through  his  own  land 
is  too  steep  or  too  narrow  does  not  alter  the  case."  In  Geraglity 
v.  McCann,  6  Ir.  E..  C.  L.  411,  the  question  was  stated  to  be, 
whether  the  easement  was,  at  the  time  of  granting  the  premises, 
necessary  for  their  fair  and  reasonable  use.  Where  there  was 
access  by  water  no  way  by  necessity  existed.  Turnbull  v.  Rivers, 
3  McCord  (S.  C),  131.  But  in  Lawton  v.  Rivers,  2  McCord  (S. 
C),  445,  it  was  suggested  that  an  inconvenience  might  be  so  great 
as  to  amount  to  necessity.  Nichols  v.  Luce,  24  Pick.  105.  The 
right  will  also  be  created  where  the  land  sold  is  surrounded  by 
the  grantor' s  other  land.  Brigham  v.  Smith,  4  Gray,  297 ;  Sey- 
mour v.  Lewis,  13  N.  J.  444 ;  White  v.  Bass,  7  Hurlst.  &  Norm. 
732.  Other  easements  may  be  created  by  necessity.  Thus,  the 
right  of  support  of  adjoining  houses.  Richards  v.  Rose,  9 
Exch.  218;  or  a  right  of  drainage,  Pheysey  v.  Vicary,  16  Mees. 
&  W.  489 ;  Carbrey  v.  Willis,  7  Allen,  369.  The  law  will  not 
reserve  any  thing  out  of  the  grant  in  favor  of  the  grantor 
except  in  case  of  necessity.  Crossley  v.  Lightowler,  L.  E,.,  2  Ch. 
App.  486.  But  in  favor  of  the  grantee  it  is  said  that  "any 
thing  necessary  for  the  comfortable  and  convenient  enjoyment 
of  that  part  of  the  premises  which  is  granted,  will  follow  the 
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grant."  Ewarts  v.  Cochrane,  4  McQueen,  117 ;  Worthinglon 
v.  Gimson,  2  El.  &  El.  618  ;  Stand  if  or  d  v.  Goudy,  6  W.  Va. 
364.  In  Ewarts  v.  Cochrane,  4  McQueen,  117,  the  right  claimed 
was  a  drain  used  before  the  sale,  and  the  claim  was  sustained. 
Where  the  servient  tenement  was  sold,  and  there  was  an  exist- 
ing drain  across  it  for  the  benefit  of  the  land  retained,  no  ease- 
ment was  created  if  an  equally  beneficial  drain  could  be  built  on 
the  grantor's  own  land  with  reasonable  labor  and  expense.  Ran- 
dall v.  McLaughlin,  10  Allen,  366.  In  Johnson  v.  Jordan,  2 
Mete.  (Mass.)  234,  the  court  say,  in  substance,  that  in  case  of  a 
drain  passing  from  one  parcel  through  another,  and  a  grant  of 
the  first  by  the  owner,  such  drain  may  be  construed  to  be  an- 
nexed and  appurtenant,  and  pass  with  the  land  ;  whereas,  if  the 
grant  be  of  the  second  or  lower  parcel  it  might  reasonably  be 
considered  that  as  the  right  of  drainage  was  not  reserved  in 
terms  when  it  naturally  would  be  if  so  intended,  it  could  not  be 
claimed  by  the  grantor.  Rights  of  strict  necessity  are  created 
whether  any  similar  use  of  the  land  had  before  been  made  or 
not.  But  if  before  division  there  had  been  a  use  of  a  way,  for 
instance,  "such  use  of  particular  ways  over  one  estate  in  the 
occupation  and  enjoyment  of  the  other  may  tend  to  show 
what  was  necessary  or  useful  and  convenient  in  this  respect, 
and  so  considered  by  him  who  had  a  power  to  use  both  as 
he  pleased,  and,  therefore,  tends  to  show  what,  by  necessary 
or  reasonable  implication,  was  intended."  Atkins  v.  Bord- 
man,  2  Mete.  (Mass.)  464.  If  the  premises  were  owned  by  ten- 
ants in  common,  and  were  divided  by  deeds  of  partition,  each 
party  takes  his  estate  with  the  rights,  privileges  and  incidents 
inherently  attached  to  it.  Johnson  v.  Jordan,  2  Mete.  (Mass.) 
234.  It  is  not  only  said  that  the  easement  must  be  necessary, 
but  much  stress  is  laid  upon  its  being  of  a  continuous  and 
apparent  character.  Watts  v.  Kelson,  L  R.,  6  Ch.  App.  166; 
Benton  v.  Leddell,  23  N.  J.  Eq.  64 ;  Pyer  v.  Carter,  1  Hurlst.  & 
Norm.  922.  It  will  be  observed  that,  in  most  cases  where  the 
easement  is  necessary,  is  also  apparent  from  the  same  circum- 
stances. And  the  two  required  conditions  that  the  easement 
shall  be  continuous  and  shall  be  apparent  are  also  closely  con- 
nected, for  many  easements  are  apparent,  because  they  are  con- 
tinuous. It  is  also  true  that  these  conditions  are  not  important 
in  regard  to  a  large  class  of  easements,  because  they  are  in- 
cluded in  their  very  nature  ;  thus,  the  easement  of  support  ren- 
dered by  one  building  to  another,  or  by  one  part  of  a  building 
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to  another  part,  is  in  its  nature  necessary,  continuous  and  appar 
ent.  The  questions  have  oftenest  arisen  with  regard  to  drains 
and  aqueducts.  If  the  owner  of  land  builds  upon  it  a  block  of 
buildings,  and  arranges  their  drainage  so  that  the  pipe  shall  run 
through  the  different  tenements  to  the  sewer  or  other  outlet,  and 
afterward  sells  the  tenements  to  different  owners,  the  question 
arises,  what  right  have  the  separate  houses  in  the  drain.  It  is 
evidently  a  continuous  easement.  In  some  cases,  as  we  have 
seen,  it  is  a  necessary  one,  but  is  it  also  apparent  ?  First,  by 
apparent,  is  meant  not  evident  to  the  eye,  but  such  in  situation 
that  the  parties  must  have  understood  it  to  exist  {Pyer  v.  Carter, 
1  Hurlst.  &  Norm.  916;  Johnson  v.  Jordan,  2  Mete.  [Mass.]  234; 
Providence  Tool  Co.  v.  Corliss  Engine  Co.,  9  R.  I.  564 ;  Denton 
v.  Leddell,  23  N.  J.  Eq.  64) ;  but  it  is  enough  if  the  parties  know 
of  its  existence  {Simmons  v.  Cloonan,  47  N.  Y.  [2  Sick.]  3) ; 
where  its  existence  was  not  known  for  many  years  till  it  became 
obstructed,  no  easement  was  created  {Carbrey  v.  Willis,  7 
Allen,  369  ;  Tabor  v.  Bradley,  18  N.  Y.  [4  Smith]  109);  an  arti- 
ficial ditch  for  drainage  is  apparent  {Curtis  v.  Ayrault,  47 
N.  Y.  [2  Sick.]  73 ;  Dodd  v.  Burcliell,  1  Hurlst.  &  Colt.  121 ; 
Shaw  v.  Ether  idge,  3  Jones  [N.  C],  300) ;  so  an  artificial 
water-course  {Wardle  v.  Brocklehurst,  1  El.  &  El.  1058;  S.  C, 
29  Law  Jour.  [N.  S.]  Q.  B.  145) ;  Lampman  v.  Milks,  21 
N.  Y.  [7  Smith]  505) ;  or  a  distinct  and  notorious  way  fenced  out 
{Phillips  v.  Phillips,  48  Penn.  St.  178) ;  so  an  aqueduct  to  land 
of  the  grantor  {Seymour  v.  Lewis,  13  N.  J.  439) ;  so  a  right  to 
light  {Janes  v.  Jenkins,  34  Md.  1) ;  so  a  right  of  discharge  for 
eaves  {Alexander  v.  Boghel,  4  La.  312)  ;  so  the  right  to  maintain 
one  end  of  an  existing  dam  {Kilgour  v.  Ashcom,  5  Harr.  &  J. 
82) ;  so  where  a  passage  way  was  evidently  the  mode  of  access 
to  the  premises.  Barnes  v.  Sears,  L.  R.,  7  Eq.  427 ;  S.  C,  17 
Week.  Rep.  390 ;  Buret  v.  Boisblanc,  1  La.  Ann.  407.  On  the 
other  hand  the  following  rights  have  been  held  not  to  be  appar- 
ent :  The  use  of  a  hydrant  and  privy  in  the  yard  near  the  premi- 
ses {Stanford  v.  Lyon,  7  C.  E.  Green  [N.  J.],  33) ;  a  drain  from  a 
vault  used  in  common,  and  on  the  boundary  line  of  the  two 
tracts  of  land  {Butter worth  v.  Crawford,  46  N.  Y.  [1  Sick.]  349) ; 
the  right  to  have  bowsprits  of  vessels  in  one  dock  project  over 
adjoining  land  {Suffield  v.  Brown,  4  DeG.,  J.  &  S.  185) ;  as  a 
general  rule,  ways.  Fetters  v.  Humphreys,  3  C.  E.  Green  (N.  J.), 
263 ;  S.  C,  4  id.  471.  The  right  to  use  a  pump  for  water.  Polden  v. 
Bastard,  L.  R.,  1  Q.  B.  156 ;  4  B.  &  S.  257 ;  7  id.  130.     Where  there 
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were  skeletons  of  buildings  standing  together,  with  openings  in 
them,  but  not  sufficiently  finished  to  indicate  whether  they  were  for 
doors  or  windows,  a  right  of  particular  way,  as  belonging  to  the 
premises,  did  not  pass.  Glave  v.  Harding,  3H.&N.  937.  The  most 
of  these  cases  illustrate  also  what  is  meant  by  continuous  ease- 
ments. Continuous  easements  are  those  of  which  the  enjoyment 
is  or  may  be  continual  without  the  necessity  of  any  actual  inter- 
ference by  man,  like  drains,  aqueducts  and  rights  of  light  and 
air.  Discontinuous  are  those  the  enjoyment  of  which  can  only 
be  had  by  the  interference  of  man,  such  as  rights  of  way,  or 
rights  to  draw  water.  Lampman  v.  Milks,  21  N.  Y.  (7  Smith) 
505  ;  Durel  v.  Boisblanc,  1  La.  Ann.  407  ;  Pheysay  v.  Vicary,  16 
Mees.  &  W.  484.  The  word  is  sometimes  used  in  a  broader 
sense,  in  connection  with  the  acquisition  of  easements  by  pre- 
scription. But,  in  the  present  case,  the  easement  may  either  be 
continuous  in  its  actual  use,  as  in  the  case  of  a  raceway,  or  con- 
tinuous in  the  means  of  its  use,  as  with  a  drain  which  is  always 
ready  for  use  but  only  used  at  times,  or  a  way  which  is  graded 
and  fenced.  Phillips  v.  Phillips,  48  Penn.  St.  178.  -The  latter 
cases  are  almost  identical  with  apparent  easements.  Thus,  in 
Patterson  v.  Arthurs,  9  Watts  (Penn.),  154,  it  is  said :  If  there  be 
a  highway  or  public  road  open  and  in  use  upon  the  granted 
premises,  the  purchaser  must  be  taken  to  have  seen  it  and  to 
have  fixed,  in  his  own  mind,  the  price  that  he  was  willing  to  give 
for  the  land,  with  a  reference  to  the  road  either  making  the  price 
more  or  less,  as  he  conceived  the  road  to  be  injurious  or  advan- 
tageous to  the  occupation  and  enjoyment  of  the  premises.  But 
where  the  thing  to  be  used  is  disconnected  from  the  estate  to  which 
it  is  claimed  as  appurtenant,  and  its  use  is  not  continuous,  the 
right  of  enjoyment  of  it  will  not  pass  as  an  incidental  easement 
upon  dividing  the  heritage.  Polden  v.  Bastard,  4  B.  &  S.  258. 
It  is  evident  that  in  all  these  cases  parol  evidence  of  the  circum- 
stances and  previous  use  of  the  property  is  of  great  importance, 
and  must  be  carefully  considered,  for  where  two  cases  are  in 
most  respects  similar,  small  circumstances  may  lead  the  court  to 
different  conclusions.  The  grant  is  to  be  read  in  the  light  of  the 
attendant  circumstances.  Where  the  words  do  not  determine 
the  existence  of  the  right,  we  are  to  consider  whether  there  is 
any  thing  in  the  relation  to  the  contract  or  the  premises  of  the 
person  claiming  the  easement  which  should  defeat  his  claim,  and 
next,  whether  the  easement  is  so  necessary,  apparent  and  con- 
tinuous that  it  ought  to  exist.     Hull  v.  Fuller,  4  Vt.   199 ; 
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Morrison  v.  Marquardt,  24  Iowa,  64  ;    Wails  v.  Kelson,  L.  R., 
6  Ch.  App.  166. 
§  9.  State  of  the  premises  when  sold  fixes  the  easement.  As 

the  construction  of  the  grant  depends  upon  the  intention  of  the 
parties,  legally  ascertained  in  selling  and  buying,  it  is  evident 
that  the  point  of  time  to  which  the  inquiries  must  be  directed, 
is  the  time  of  sale.  And  by  this  is  meant  not  the  time  of  the 
actual  conveyance  but  of  the  agreement  to  sell.  Thus,  where 
the  purchaser,  before  he  received  his  deed,  had  made  alterations 
in  the  premises  which  increased  the  easement,  he  was  restricted 
in  his  use  to  the  right  previously  existing.  Simons  v.  Cloonan, 
47  N.  Y.  (2  Sick.)  3.  Where  the  owner  had  made  a  ditch  for 
drainage  and  then  had  sold  part,  he  cannot  close  the  ditch. 
SJiaw  v.  Etheridge,  3  Jones  (N.  C),  300.  Where  one  owning  two 
tracts  of  land  authorized  a  tenant  to  divert  a  stream  from  one 
on  and  through  the  other,  and  then  sold  the  latter  with  all 
water-courses  and  appurtenances,  he  cannot  restore  the  stream 
to  its  old  bed.  War  die  v.  BrocMehurst,  1  El.  &  Ell.  1058  ;  S. 
C,  29  L.  J.  [N.  S.]  Q.  B.  145;  Burwell  v.  Hobson,  12  Gratt.  (Va.) 
322.  While  both  parts  of  the  land  belong  to  one  owner,  no 
easement  or  servitude  can  exist  between  them.  When  the  owner 
sells  one,  the  purchaser  takes  the  part  sold  with  all  the  benefits 
and  burdens  which  appear  at  the  time  of  the  sale  to  belong  to  it 
as  between  it  and  the  property  which  the  vendor  retains.  The 
parties  are  presumed  to  contract  with  reference  to  the  condition 
of  the  property  at  the  time  of  the  sale.  Lampman  v.  Milks,  21 
N".  Y.  (7  Smith)  505.  A  use  which  had  been  abandoned  or  dis- 
used at  the  time  of  the  sale  would  not  come  within  the  condi- 
tions above  given,  and  a  right  which  did  not  then  legally  exist, 
although  it  might  have  had  a  previous  existence,  would  not  be 
revived  without  express  words.  Roberls  v.  Roberts,  55  N.  Y. 
(10  Sick.)  275.  Mere  general  words,  like  "  with  the  privileges 
and  appurtenances,"  will  not  be  sufficient.  Grant  v.  Chase,  17 
Mass.  443;  Whalley  v.  Tompson,  1  Bos.  &  Pul.  371;  Poldenv. 
Bastard,  4  B.  &  S.  264 ;  S.  C,  11  Week.  Rep.  778. 

§  10.  Easements  for  special  purposes.  Where  an  easement,  a 
way  for  instance,  is  created  in  favor  of  an  estate  for  one  purpose, 
or  in  reference  to  a  particular  use  to  be  made  of  such  estate,  it 
exists  only  for  such  time  as  the  estate  shall  be  used  for  sub- 
stantially that  purpose.  Thus,  a  right  of  way  used  with  an  open 
tract  of  land  is  extinguished  when  the  land  is  covered  with 
buildings,  so  that  it  can  no  longer  be  of  benefit  to  the  owner 
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Allan  v.  Gomme,  11  Ad.  &  El.  759 ;  Arnold  v.  Cornman,  50 
Perm.  St.  361.  Thus,  where  one  had  a  right  of  way  across  open 
land  to  certain  out-honses,  and  they  were  removed,  and  the  land 
laid  out  as  a  highway,  the  right  was  held  to  be  extinguished. 
Hancock  v.  Wentworth,  5  Mete.  (Mass.)  446  ;  Mussey  v.  Union 
Wharf,  41  Me.  34.  But  the  right  is  not  lost,  because  it  is  no 
longer  important.  Crounse  v.  Wemple,  29  N.  Y.  (2  Tiff.)  543.  These 
results  follow  from  the  general  principle  that  the  easement  must 
be  beneficial  to  the  dominant  estate.  It  would  seem  that  all  the 
numerous  easements  connected  with  buildings,  such  as  drains, 
lights,  prospect  and  support  would  be  suspended  with  the  de- 
struction of  the  buildings  to  which  they  were  beneficial.  Thus, 
when  a  party  wall  is  destroyed  by  fire  (Sherred  v.  Cisco,  4 
Sandf.  [1ST.  Y.]  480),  or  become  ruinous  (Partridge  v.  Gilbert,  15 
X.  Y.  [I  Smith]  601),  the  easement  is  extinguished.  So,  if  a 
spring  become  dry,  the  person  who  had  a  right  to  draw  water 
from  it  loses  also  his  right  to  enter  and  repair  the  pipes.  But 
servitudes  revive  when  the  estate  is  so  restored  that  they  are 
again  of  value  to  the  dominant  estate.  Washb.  on  Easements, 
§  536.  These  instances  illustrate  the  general  rule, that  easements 
created  by  direct  words  or  by  implied  grant  are  limited  in  their 
duration  and  also  in  their  use,  by  the  purpose  of  the  grant.  If 
the  grant  is  an  implied  one,  the  easement  must  be  reasonably 
necessary  for  the  proper  enjoyment  of  the  estate,  or  it  requires 
descriptive  words  of  grant  to  create  it.  Morrison  v.  Marquardt, 
24  Iowa,  64. 

§  11.  Easements  by  estoppel.  When  the  elements  of  an  estop- 
pel are  present,  they  are  sufficient  to  create  an  easement  as  well 
as  to  establish  any  other  estate.  Rawson  v.  Bell,  46  Ga.  19.  In 
the  case  of  the  erection  of  costly  buildings  whose  windows  take 
their  light  from  the  unoccupied  premises  of  others,  a  claim  has 
been  made  that,  if  the  owners  knowingly  allow  their  erection 
without  objection,  they  are  estopped  afterward  to  darken  them. 
But  the  case  seems  to  lack  the  essential  element  of  deceit  or 
failure  to  perform  some  moral  duty.  The  party  building  must 
have  known  that  he  had  no  right  to  shape  his  plans  so  that  they 
would  depend  on  an  easement  from  the  neighboring  land,  and 
the  other  party  did  not,  either  by  act  or  neglect,  induce  him  to 
build  as  he  did.  Therefore,  the  courts  have  denied  the  right  and 
refused  him  any  remedy.  Blanchard  v.  Bridges,  4  Ad.  &  El.  176. 
In  the  case  of  executed  easements  which  have  been  discussed 
(ante,  656,  art.  1,  §  4),  the  right  seems  to  arise  from  an  estoppel 
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of  the  owner  to  revoke  the  license  after  permanent  expense 
had  been  incurred  in  dependence  upon  it.  In  the  case  of  lands 
lotted  out  and  sold,  the  owner  cannot  deny  the  existence  of  the 
ways  which  are  laid  down  on  such  plan.  Watertown  v.  Cowen, 
4  Paige,  510;  Hives  v.  Dudley,  3  Jones'  Eq.  (N.  C.)  126.  Nor 
can  he  deny  the  existence  of  a  way  opened  by  him  and  used  as  a 
public  way.  Green  v.  Canaan,  29  Conn.  172.  If  a  person  with- 
out title  proposes  to  convey  an  estate,  or  to  grant  an  easement, 
his  conveyance  operates  by  way  of  estoppel  if  he  subsequently 
acquire  the  right  to  convey.  Rowbotham  v.  Wilson,  8  El.  & 
Bl.  145. 

§  12.  Equitable  easements.  A  class  of  easements  is  sometimes 
spoken  of  as  equitable  easements,  because  they  are  chiefly  under 
the  protection  of  courts  of  equity.  One  common  case  is,  that 
where  the  owner  of  a  tract  of  land,  intending  to  divide  the  same, 
inserts  in  the  conveyances  restrictions  for  their  mutual  benefit, 
or  the  owners  of  adjoining  lots  may  agree  together  to  subject 
their  respective  estates  to  such  restrictions.  Thus,  the  nature  of 
the  buildings  to  be  erected  may  be  limited,  or  the  use  to  which 
they  may  be  put.  Parker  v.  Nightingale,  6  Allen,  341  ;  Western 
v.  Macdermot,  L.  R.,  1  Eq.  499 ;  St.  Andrew 's  Church  Appeal, 
67  Penn.  St.  512.  When  the  original  owner  has  ceased  to  have 
any  interest  in  the  premises,  there  is  no  privity  of  estate  between 
the  owners,  and  the  right  cannot  be  sustained  on  that  ground  or 
by  a  direct  action  at  law,  for  a  breach  of  the  agreement.  Barrow  v. 
Richard,  8  Paige,  351.  In  Parlcer  v.  Nightingale,  6  Allen,  341, 
the  court  say  :  A  covenant,  though  in  gross  at  law,  may  be  in 
equity  binding  even  to  the  extent  of  fastening  a  servitude  on  real 
property.  A  purchaser  of  land,  with  notice  of  a  right  of  ease- 
ment in  it,  existing  in  favor  of  some  other  estate,  by  virtue  of  an 
agreement  with  his  vendor,  is  bound  to  perform  his  vendor's 
agreements,  or  rather  not  to  violate  them,  because  it  would  be 
unconscientious  and  inequitable  for  him  to  disregard  the  valid 
agreements  of  his  vendor.  There  may  be  neither  privity  of  estate 
nor  privity  of  contract  between  the  aggrieved  party,  and  those 
who  attempt  to  appropriate  the  property  in  contravention  of  the 
mode  of  enjoj-ment  impressed  upon  it  by  their  grantor.  The 
effect  of  the  restriction  is  to  confer  on  each  owner  an  easement 
in  all  the  lots  which  are  connected  with  each  other  by  a  common 
interest  in  the  restriction,  and  which  were  conveyed  subject  to 
it.  But  it  must  appear,  either  by  express  stipulation  or  neces- 
sary implication,  that  the  parties  intended  to  impose  ^permanent 
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restraint  on  the  mode  of  occupation  of  the  respective  estates. 
Brewer  v.  Marshall,  4  C.  E.  Green  (N.  J.),  537  ;  Winfield  v.  Hen* 
ning,  6  id.  190;  Hubbell  v.  Warren,  8  Allen,  173;  Wolf e  v. 
Frost,  4  Sandf.  Ch.  (N.  Y.)  72.  Such  a  right  has  been  held  to 
arise  from  a  parol  agreement,  which  is  an  exception  to  the  rule, 
that  easements  can  only  be  created  by  deed ;  but  this  is  rather  a 
case  of  estoppel  or  executed  license.  Hubbell  v.  Warren,  8 
Allen,  173  ;  Tallmadge  v.  East  River  Bank,  26  N.  Y.  (12  Smith) 
105.  In  this  case  a  space  next  the  street  was  laid  down  on  a 
plan  as  open  ground,  and  the  owner,  when  selling,  declared  that 
it  was  always  to  remain  open,  but  he  put  no  restrictions  in  the 
deeds  and  bounded  the  lots  sold  on  the  street.  A  purchaser, 
who  was  building  on  this  land,  was  enjoined  at  the  suit  of 
another  purchaser  who  had  built  according  to  the  plan.  The 
court  held  that  the  representations  and  circumstances  under 
which  the  sales  were  made,  bound  the  original  vendor  and  all 
who  purchased  under  him,  with  notice,  to  have  the  terms  kept 
and  fulfilled.  Maxwell  v.  East  River  Bank,  3  Bosw.  (N.  Y.)  124. 
And  constructive  notice  from  the  record  is  enough.  Peck  v. 
Conway,  119  Mass.  546. 

In  Wolfe  v.  Frost,  4  Sandf.  Ch.  (N.  Y.)  72,  it  was  held,  that 
the  parol  agreement  there  set  up  was  not  sufficient.  All  that  is 
necessary  is  a  clear  manifestation  of  the  intention  of  the  person 
who  is  the  source  of  title  to  subject  one  lot  to  a  restriction  in  its 
use  in  favor  of  another,  whether  that  other  belongs  at  the  time  to 
himself  or  to  a  third  person,  and  sufficient  language  to  make  that 
restriction  perpetual.  Gibert  v.  Peteler,  38  Barb.  (N.  Y.)  488  ; 
S.  C,  38  N.  Y.  (11  Tiff.)  165.  A  grant  to  the  city,  of  a  street,  with 
a  covenant  that  buildings  should  be  set  back,  was  construed  as  a 
grant  in  fee  to  each  grantor  of  a  negative  easement  in  the  lands 
of  all.  Greene  v.  Creighton,  7  E.  L  1  ;  Clark  v.  Martin,  49 
Penn.  St.  289  ;  Whatman  v.  Gibson,  9  Sim.  196 ;  Mann  v.  Steph- 
ens, 15  Sim.  377  ;  Tulk  v.  Moxhay,  1  H.  &  T.  105  ;  S.  C,  11  Beav. 
571  ;  JVorfeet  v.  Cromwell,  64  N.  C.  1  ;  Linzee  v.  Mixer,  101 
Mass.  512.  Where  lots  are  sold  from  a  large  tract  with  restric- 
tions in  the  deeds  given,  it  is  necessary  in  order  to  create  an 
easement  that  the  restriction  imposed  should  be  in  pursuance  of 
a  general  plan  of  the  grantor,  not  for  his  personal  benefit,  but  for 
the  mutual  advantage  of  all  the  lots  in  the  hands  of  the  several 
future  owners.  Sharp  v.  Ropes,  110  Mass.  381 ;  Keates  v.  Lyon, 
L.  R.,  4  Ch.  App.  218.  And  in  determining  this  question,  the  court 
consider  "the  relations  of  the  parties  to  each  other,  the  declared 
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purpose  and  consideration  of  the  conveyances,  the  character, 
form,  and  order,  of  the  various  provisions  affecting  the  future 
use  of  the  several  estates."  Jeffries  v.  Jeffries,  117  Mass.  189. 
Although  the  covenant  in  such  case  may  run  to  the  original 
owner,  yet  a  release  from  him  would  be  ineffectual  to  extinguish 
the  easement  after  the  easement  had  once  attached  in  favor  of  a 
lot  conveyed.  Western  v.  Macdermott,  L.  R.,  1  Eq.  499  ;  S.  C, 
L.  R.,  2  Ch.  App.  72.  The  following  are  instances  of  equitable 
easements  which  have  been  sustained  by  the  courts.  A  provision 
that  no  tavern  shall  be  maintained  on  the  several  lots.  Brewer 
v.  Marshall,  4  C.  E.  Green  (N.  J.),  543.  That  all  houses  built  on 
them  shall  be  placed  back  a  certain  distance  from  the  street. 
Winfield  v.  Henning,  6  C.  E.  Green  (N.  J.),  190 ;  Tallmadge  v. 
Bast  River  Bank,  26  N.  Y.  (12  Smith)  105  ;  Green  v.  Creighton, 
7  R.  I.  1.  That  no  building  shall  be  erected  on  the  granted  land. 
Peck  v.  Conway,  119  Mass.  546.  That  the  buildings  should  be 
of  a  certain  character.  Western  v.  Macdermott,  L.  R.,  1  Eq.  499  ; 
S.  C,  2  Ch.  App.  72  ;  Eastwood  v.  Lever,  33  L.  J.  [N.  S.]  Ch.  355  ; 
Clark  v.  Martin,  49  Penn.  St.  290.  That  no  trade  or  business 
should  be  carried  on  on  the  premises.  Kemp  v.  Sober,  1  Sim. 
(N.  S.)  517.  That  no  offensive  trade  should  be  carried  on.  Bar- 
row v.  Richard,  8  Paige  (N.  Y.),  351 ;  Whatman  v.  Gibson,  9 
Sim.  196.  That  a  canal  should  continue  to  run  through  the  re- 
spective estates.  Norjleet  v.  Cromwell,  64  N.  C.  1.  That  land 
shall  not  be  sold  but  shall  remain  open  for  the  common  benefit. 
McLean  v.  McKay,  21  W.  R.  798. 

There  is  a  remedy  for  a  violation  of  these  easements  although 
no  actual  damage  can  be  shown.  Western  v.  Macdermott,  L.  R., 
2  Ch.  App.  72  ;  Peck  v.  Conway,  119  Mass.  550. 


ARTICLE  IV. 

EASEMENTS   ACQUIRED   BY   USER  AND   PRESCRIPTION. 

Section  1.  Defined  and  in  general.  As  before  observed,  ante, 
662,  art.  2,  §  3,  easements  are  often  created  where  no  grant, 
written  or  parol,  was  ever  actually  made.  In  one  class  of  such 
cases  they  are  said  to  be  acquired  by  prescription.  Prescription 
anciently  implied  a  claim  to  an  incorporeal  hereditament  arising 
from  its  enjoyment  for  so  long  a  time  that  no  evidence  could  be 
produced  of  any  other  state  of  facts.  It  was  sufficient  if  no 
evidence  existed  of  a  time  at  which  it  had  not  begun  and  subse- 
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quent  to  which  it  must  have  had  its  origin,  though  it  was  open  to 
be  rebutted  by  proof  that  the  use  did  begin  within  the  period  of 
memory.  Mayor  of  Hull  v.  Homer,  Cowp.  109.  But  this  was 
merely  an  application  of  the  rule  that  applies  to  all  rights,  that 
he  who  can  trace  his  title  back  farthest  has  the  best  right.  Qui 
prior  est  tempore,  potior  est  jure.  Afterward  the  courts  adopted 
the  idea  of  presuming  a  deed  granting  the  right,  now  lost.  Al- 
though the  language  is  still  used,  the  fiction  of  a  lost  grant  has 
ceased  to  have  any  real  meaning,  and  the  right  is  now  indiffer- 
ently said  to  be  acquired  by  prescription  or  by  presumed  grant, 
and  is  really  founded  on  an  analogy  to  the  statute  of  limitations 
of  actions  for  the  possession  of  real  estate,  the  period  of  exist- 
ence required  being  the  period  fixed  by  that  statute  which  is 
usually  twenty  years.  Coe  v.  Wolcottmlle  Man.  Co.,  35  Conn. 
175.  The  lapse  of  this  length  of  time  raises  a  presumption  of 
title,  but  not  one  which  is  absolutely  conclusive.  Sargent  v. 
Ballard,  9  Pick.  251 ;  Campbell  v.  Wilson,  3  East,  294 ;  Tyler 
v.  Wilkinson,  4  Mason's  C.  C.  397 ;  Lamb  v.  Crosland,  4  Eich. 
(S.  C.)  543 ;  Cooper  v.  Smith,  9  Serg.  &  Rawle  (Penn.),  26  ;  Corn- 
ing v.  Gould,  16  Wend.  (N.  Y.)  531 ;  Wilson  v.  Wilson,  4  Dev.  (N. 
C.)  154 ;  Tracy  v.  Alherlon,  36  Vt.  503.  A  party  who  has  so 
long  submitted  to  a  servitude  will  not  be  heard  in  court  to  dis- 
pute its  rightful  existence  unless  he  has  some  valid  excuse  for 
his  neglect  to  assert  his  right.  Even  direct  evidence,  however, 
that  the  claim  began  in  a  trespass  and  without  a  shadow  of 
right  aids  the  presumption  rather  than  rebuts  it,  for  it  renders 
the  party's  submission  harder  to  explain.  Sibley  v.  Ellis,  11 
Gray,  417.  It  may  be  stated  generally,  that  an  uninterrupted 
user  and  enjoyment  of  an  easement  for  the  period  of  limitation 
affords  a  conclusive  presumption  of  right  in  the  party  exercising 
it,  provided  such  enjoyment  has  the  necessary  qualities  ;  which 
are,  that  it  shall  be  actually  enjoyed  for  the  requisite  period  of 
time,  adversely,  under  a  claim  of  right,  exclusively,  continuously, 
uninterruptedly  and  with  the  actual  or  presumed  knowledge  of 
the  owner  while  he  was  able  in  law  to  enforce  his  right  and  resist 
the  claim.  Wheeler  v.  Clark,  58  N.  Y.  (13  Sick.)  267;  Bright 
v.  Walker,  1  C.  M.  &  R.  222  ;  Campbell  v.  West,  44  Cal.  646. 
When  the  right  is  once  acquired,  it  is  indifferent  whether  its 
origin  was  in  an  actual  grant  or  arose  from  prescription. 
Aynsley  v.  Glover,  L.  R.,  18  Eq.  544 ;  S.  C,  11  Eng.  R.  521. 

§  2.  Extent  and  mode  of  user  define  the  right.  As  a  grant  is 
presumed,  its  terms  must  be  proved.    In  other  words,  the  extent 
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and  nature  of  the  right  must  be  defined.  This  is  done  by  the 
same  evidence  which  establishes  the  grant.  The  nature  of  that 
evidence  in  case  of  a  positive  easement  must  be  the  proof  of  a 
series  of  acts  connected  in  nature  and  by  a  claim  of  right,  done 
upon  or  affecting  the  servient  tenement,  and  the  right  which  they 
each  go  to  establish  must  be  one  which  will  protect  the  owner 
of  the  dominant  tenement  in  continuing  to  do  acts  of  the  same 
nature,  and  transform  him  from  a  trespasser  into  a  legal  owner 
of  the  right.  Therefore  the  character  and  extent  of  the  right  are 
determined  by  the  user,  by  virtue  of  which  it  is  gained.  United 
Land  Co.  v.  Great  Eastern  R.  R.,  L.  R.,  17  Eq.  158 ;  7  Eng.  R.  738; 
S.  C,  L.  R.,  10  Ch.  App.  586.  The  strongest  illustration  would  be 
the  evident  proposition  that  a  user  of  a  right  of  flowage  can  never 
create  a  right  of  way.  It  is  held,  that  proof  of  the  use  of  a 
way  for  carriages  does  not  necessarily  establish  a  way  for  cattle. 
Ballard  v.  Dyson,  1  Taunt.  279.  A  way  to  take  wood  off  a 
wood-lot  cannot  be  used  for  other  purposes.  Atwater  v.  Bod- 
fisli,  11  Gray,  152.  A  right  to  corrupt  the  water  of  a  stream  for 
one  purpose  does  not  justify  a  corruption  for  another  purpose, 
or  to  a  greater  extent.  Holsman  v.  Boiling  Spring  Co.,  1 
McCarter  (N.  J.),  346.  Where  a  water-way  had  been  used  to 
bring  goods  to  a  tavern,  it  does  not  authorize  a  use  for  other 
occupants  and  other  persons.  Bower  v.  Hill,  2  Bing.  (N.  C.)  339. 
The  maintenance  of  a  dam  in  a  particular  mode,  or  the  user  of 
the  water  in  a  particular  way  for  twenty  years,  is  evidence  of  a 
grant  of  a  right  to  build  and  maintain  just  such  a  dam  and 
make  just  such  a  use  as  have  thus  been  continued  for  that  time. 
Bennliam  v.  Kempton,  44  N.  H.  90.  A  right  to  flow  backwater 
and  control  a  stream  for  the  use  of  a  mill,  gives  the  holder  no 
right  to  prevent  a  riparian  proprietor  above  from  cultivating  and 
making  improvement  upon  his  land,  and  using  the  water  for 
that  purpose,  if  he  does  no  injury  to  the  mill.  Shreve  v.  Voor- 
Tiees,  2  Green's  Ch.  (N.  J.)  25.  It  is  not  necessary  that  the  use 
should  be  exercised  in  precisely  the  same  way  during  the  whole 
period.  If  it  is  substantially  the  same  mode  and  extent  of  use 
it  will  be  sufficient.  Belknap  v.  Trimble,  3  Paige  (N.  Y.),  605  ; 
Bealey  v.  SJiaw,  6  East,  208.  Where  a  right  of  way  is  proved 
to  exist  by  adverse  use  and  enjoyment  only,  the  common  and 
ordinary  use  which  establishes  the  right  also  limits  and  qualifies 
it.  Richardson  v.  Pond,  15  Gray,  390 ;  Williams  v.  James,  L. 
R.,  2  C.  P.  581.  So,  if  the  party  claiming  the  easement  has 
used  it,  when  and  as  he  pleased,  it  is  evidence  of  a  general  right. 
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Cowling  v.  Higginson,  4  Mees.  &  W.  245.  Therefore,  where 
a  party  maintained  a  dam  and  raised  the  water  by  it,  when 
enough  water  flowed,  that  fixed  the  right,  although  at  times  the 
water  was  below  the  top  from  drought  ( Winnepissiogee  Co.  v. 
Young,  40  N.  H.  436  ;  Haag  v.  Delorme,  30  Wis.  591) ;  or  during 
repairs  of  the  dam.  Wood  v.  Kelley,  30  Me.  47 ;  Gerenger  v. 
Summers,  2  Ired.  (N.  C.)  229. 

§  3.  Custom  and  its  effect.  Rights  which  are  in  nature  ease- 
ments may  exist  by  custom.  Custom  differs  from  prescription 
in  that  in  this  case  no  grant  is  presumed,  and  none  could  exist 
for  want  of  definite  persons  to  take  as  grantees  under  it,  and 
because  it  is  acquired  not  by  an  individual  nor  by  successive 
individuals  in  privity  with  each  other,  but  by  a  class  of  persons. 
It  is  said,  "a  custom  which  has  existed  from  time  immemorial 
without  interruption,  within  a  certain  place,  and  which  is  cer- 
tain and  reasonable  in  itself,  obtains  the  force  of  law."  Lock- 
wood  v.  Wood,  6  Q.  B.  65.  Thus,  a  custom  may  run  in  favor 
of  "  the  inhabitants  of  E.,"  or  of  all  fishermen  within  a  certain 
district  (Constable  v.  Nicholson,  14  C.  B.  [N.  S.]  239) ;  or  all  the 
inhabitants  of  a  parish  ;  but  a  custom  could  not  be  claimed  in 
favor  of  all  persons  happening  to  be  in  the  parish  (Fitch  v. 
Pawling,  2  H.  Bl.  393) ;  nor  for  all  the  inhabitants  of  the  king- 
dom. Pearsall  v.  Post,  20  Wend.  128  ;  Post  v.  Pear  sail,  22  id. 
432  ;  Manning  v.  Wasdale,  5  Ad.  &  El.  758.  It  must  be  in 
favor  of  a  class  of  persons  who  are  susceptible  of  being  identi- 
fied and  ascertained.  A  right  claimed  by  custom  in  favor  of  the 
poor  and  indigent  householders  of  a  certain  village  was  held 
bad.  Selby  v.  Robinson,  2  T.  R.  758.  It  is  evident,  since  the 
right  does  not  attach  to  any  definite  individual,  that  it  can- 
not, while  a  right  by  prescription  can,  be  released.  There  is  no 
one  to  release  it.  The  release  of  any  one  individual  would  only 
bind  himself,  and  when  another  person  took  his  place  his  suc- 
cessor would  take  it  with  all  rights  unimpaired.  Grimstead  v. 
Marlow,  4T.  R.  719.  In  cases  of  custom  there  is  no  dominant 
estate.  The  right  by  custom  is  acquired  in  substantially  the 
same  way  in  which  prescriptive  rights  are  gained,  by  actual  en- 
joyment of  the  right  undisputed  for  a  sufficient  period  of  time. 
There  being  no  contract  or  agreement,  express  or  implied,  the 
law  itself  supplies  the  limits  of  customary  easements,  and  re- 
quires that  they  should  be  reasonable,  having  reference  in  deter- 
mining this  question  to  the  character  and  condition  of  those  whc 
are  to  exercise  the  right  claimed,  the  advantage  to  them,  and  the 
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burden  to  the  estate  against  which  it  is  claimed.  Thus,  it  is 
held  unreasonable  for  a  custom  to  extend  to  the  public  at  large, 
for  it  would  impose  an  unreasonable  burden  upon  the  estate. 
Manning  v.  Wasdale,  5  Ad.  &  El.  758.  Thus  a  custom  for  the 
public  to  use  a  landing  place  was  held  bad.  Pear  sail  v.  Post, 
20  Wend.  Ill;  State  v.  Wilson,  42  Me.  9.  O'Neill  v.  Annett, 
3  Dutch.  (N.  J.)  290.  It  must  be  reasonable  in  its  subject- 
matter.  Thus  there  can  be  no  customary  right  by  one  not 
an  owner  of  the  fee  in  the  street  to  extend  the  bay-windows 
of  his  house  over  it.  Codman  v.  PJvans,  5  Allen,  310.  It  must 
also  be  reasonable  in  its  mode  of  enjoyment,  for  it  partakes 
of  the  nature  of  a  public  right  and  must  be,  on  the  whole, 
for  the  public  good.  A  man  may  grant  an  easement  which 
destroys  his  land  ( Van  Rensselaer  v.  Albany  R.  P.,  3  N.  Y. 
IS.  C.  [T.  &  C]  620  ;  S.  C,  1  Hun,  507  ;  S.  C.  affirmed,  62  K  Y.  [17 
Sick.]  65),  but  no  such  right  could  exist  by  custom.  Thus,  a 
custom  would  not  be  sustained  for  all  the  inhabitants  of  a  town 
to  walk  or  ride  over  a  certain  close  at  times  of  year  when  the 
owner  had  corn  growing  or  standing  thereon,  because  it  would 
tend  to  destroy  the  profits  thereof  altogether.  Bell  v.  Wardell, 
Willes,  202.  So  a  custom  for  all  the  inhabitants  of  a  town  to 
go,  at  their  pleasure,  upon  the  land  of  another  to  exercise 
horses,  is  bad  (Sowerby  v.  Coleman,  L.  R.,  2  Exch.  99);  or  to 
pass  over  the  soil  of  another  wherever  their  convenience  required 
and  where  least  prej  udicial  to  the  owner.  Jones  v.  Percwal,  5 
Pick.  485.  A  custom  cannot  extend  to  a  right  to  take  the  soil 
or  its  products,  or  a  claim  of  profit  a  prendre.  The  court  holds 
such  a  custom  unreasonable,  for  if  one  of  the  dwellers  in  a  par- 
ticular vill  or  neighborhood  may  carry  away  turf,  soil,  or  other 
parts  of  the  land  of  another,  others  may  do  the  same  without 
limit  or  stint,  and  the  effect  may  be  that  all  may  be  carried  away 
or  destroyed.  Jones  v.  Robin,  10  Q.  B.  620 ;  Donnell  v.  Clark> 
19  Me.  174 ;  Cortelyou  v.  Van  Brundt,  2  Johns.  357 ;  Selby  v. 
Robinson,  2  T.  R.  758  ;  Waters  v.  Lilley,  4  Pick.  145.  Thus, 
there  can  be  no  valid  custom  to  take  away  sand.  Perley  v. 
Langley,  7  N.  H.  233 ;  Blewett  v.  Tregonning,  3  Ad.  &  El. 
554;  or  sea- weed  thrown  upon  the  shore  by  the  sea.  Hill  v. 
Lord,  48  Me.  100  ;  Nudd  v.  Robbs,  17  N.  H.  527.  In  Perley  v. 
Langley,  7  id.  233,  Upham,  J.,  says  :  "  If  these  rights  are  com- 
mon to  any  manor,  district,  hundred,  parish  or  county,  as  a  local 
right,  they  are  holden  as  a  custom.  If  the  same  rights  are 
limited  to  an  individual,  to  a  body  politic,  or  are  attached  to  a 
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particular  estate,  and  are  only  exercised  by  those  who  own  the 
estate,  they  are  holden  as  a  prescription.  In  the  following  in- 
stances rights  claimed  by  custom  have  been  held  good  and  sus- 
tained. A  custom  for  the  inhabitants  of  a  parish  to  play  at  all 
lawful  games  at  all  reasonable  times  on  a  tract  of  land  {Fitch 
v.  Rawling,  2  H.  Bl.  393) ;  a  customary  right  of  way  to  a  church 
or  to  market  (Smith  v.  Gatewood,  Cro.  Jac.  152);  or  to  dance 
upon  a  close  (Abbott  v.  Weekly,  1  Lev.  176) ;  or  to  race  horses 
upon  it  on  a  certain  daj  (Mounsey  v.  Ismay,  32  L.  J.  Exch.  94) ; 
a  right  of  a  gateway  or  water-course  (Pain  v.  Patrick,  3  Mod. 
294) ;  a  right  to  take  water  from  a  spring  upon  another's  land  for 
culinary  purposes.  Race  v.  Ward,  4  El.  &  Bl.  702 ;  Emans  v. 
Turribull,  2  Johns.  313.  But  the  persons  having  such  right 
cannot,  under  it,  catch  and  carry  away  fish.  A  right  to  bathe 
in  ponds  or  streams  may  exist  by  custom  (Blundell  v.  Catterall, 
5  Barn.  &  Aid.  268),  but  it  is  lost  if  houses  are  erected  near  to 
them,  which  would  render  bathing  indecent.  Rex  v.  Crunden, 
2  Camp.  89.  A  person  may  claim  the  right,  both  by  custom 
and  by  prescription.  Blewett  v.  Tregonning,  3  Ad.  &  El.  554  ; 
Kent  v.  Waite,  10  Pick.  138. 

§  4.  Prescription  and  its  effect.  While  the  persons  who  may 
gain  the  right  by  custom  are  less  strictly  limited  the  right  gained 
by  prescription  ma}T  be  broader.  Thus  a  right  of  profit  a  pren- 
dre may  be  gained  by  prescription  but  cannot  be  sustained  as 
a  customary  right.  The  inhabitants  of  a  town  cannot  gain  a 
right  to  take  sand  or  sea-weed  from  the  sea  shore,  while  the 
town,  in  its  corporate  capacity,  may  claim  such  right.  Waters 
v.  Lilley,  4  Pick.  145  ;  Constable  v.  Nicholson,  14  C.  B.  (N.  S.) 
230 ;  S.  C,  32  L.  J.  (N.  S.)  240  ;  Morse  v.  Marshall,  97  Mass. 
519 ;  Nudd  v.  Hobbs,  17  N.  H.  524 ;  Hill  v.  Lord,  48  Me.  98. 
We  may  then  say  generally,  that  the  rights  which  may  be  ac- 
quired by  prescription  are  any  present  right  which  may  be 
acquired  by  grant.  It  must  be  a  present  right,  for  it  is  identical 
in  the  nature  of  its  enjoyment  with  the  use  which  existed  before 
it  ripened  from  a  claim  in  a  right,  and  it  must  have  the  peculi- 
arities which  characterized  that  use.  Richardson  v.  Pond,  15 
Gray,  390.  That  use  was  of  necessity  a  present  use.  A  man 
could  not  by  acts  of  user  claim  a  right  in  reversion  or  infuturo. 
Prescription  acquires  for  the  possessor  precisely  what  he  has 
possessed  and  nothing  beyond.  Williams  v.  James,  L.  R.,  2  C.  P. 
581.  The  title  in  land  acquired  by  adverse  possession  is  a  com- 
plete title  in  fee  simple.     School  District  v.  Benson,  31  Me.  385. 
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The  same  rule  would  apply  to  prescriptions,  except  so  far  as  it 
might  be  limited  by  the  circumstances  of  the  dominant  estate, 
though  as  a  rule  the  user  of  the  tenant  may  inure  to  the  benefit 
of  the  landlord.  Holland  v.  Long,  7  Gray,  487  ;  Andrews  v. 
Hailes,  2  El.  &  Bl.  349.  The  tenancy  might  be  so  limited  that 
all  rights  acquired  by  the  tenant  would  cease  with  it.  The  use 
of  the  easement  when  gained  must  be  the  reasonable  use  for  the 
purposes  of  the  dominant  tenement  in  the  condition  in  which  it 
was  while  the  user  took  place.  Clayton  v.  Corby,  5  Q.  B.  422  ; 
Bailey  v.  Stephens,  12  C.  B.  (N.  S.)  108 ;  Hilton  v.  Granville,  5 
Q.  B.  730 ;  Jones  v.  Percival,  5  Pick.  485 ;  Brice  v.  Randall,  7 
Gill  &  J.  349 ;  Holmes  v.  Seeley,  19  Wend.  507.  The  presumed 
grant  requires  the  same  parties  which  an  actual  grant  would 
do.  First,  there  must  be  a  party  in  possession  of  the  estate 
against  which  the  right  is  maturing,  capable  of  granting  the 
easement.  Neither  minors,  insane  persons  nor  married  women 
(at  common  law)  were  capable  of  conveying  their  property  by 
irrevocable  title,  and  therefore  no  presumption  arises  against 
them.  They  are  not  able  in  law  to  assert  and  enforce  their 
rights  and  to  resist  the  adverse  claim  if  not  well  founded. 
Barker  v.  Richardson,  4  Barn.  &  Aid.  579 ;  Rochdale  Canal  v. 
Radcliffe,  18  Q.  B.  315  ;  Reimer  v.  Stuber,  20  Penn.  St.  463 ; 
Edson  v.  Munsell,  10  Allen,  557. 

The  time  of  minority  or  coverture  is  deducted  in  reckoning  the 
time  of  limitation.  As  the  claim  of  right  on  the  part  of  the  other 
party  may  still  be  continuous,  such  disability  only  suspends  and 
does  not  interrupt  or  destroy  the  prescription.  Watkins  v.  Peck, 
13  N.  H.  360 ;  MeMn  v.  Whiting,  13  Pick.  184 ;  Reimer  v. 
Stuber,  20  Penn.  St.  458  ;  Lamb  v.  Crosland,  4  Rich.  (S.  C.)  536. 
But  in  other  cases  it  is  held  that  the  analogy  between  the  doc- 
trine of  a  presumed  grant  from  twenty  years'  adverse  enjoyment 
and  the  statute  of  limitations  is  so  strong  that,  inasmuch  as  there 
is  no  exception  in  favor  of  infants,  insane  persons,  and  women 
under  coverture  in  the  latter,  unless  the  disability  exists  when 
the  statute  begins  to  run,  there  should  be  none  in  the  acquisition 
of  an  easement  by  lapse  of  time,  except  under  the  same  circum- 
stances. Mevane  v.  Patrick,  1  Jones  (N.  C),  23;  Dekay  v. 
Darrick,  2  Green  (N.  J.),  294 ;  Tracy  v.  Atherton,  36  Vt.  517. 
In  Wallace  v.  Fletcher,  30  N.  H.  452,  Bell,  J.,  says  :  It  strikes  us 
that  the  legitimate  and  natural  tendency  of  the  evidence  may  be 
rather  to  prove  a  deed  existing  before  the  commencement  of  the 
user  than  one  executed  during  the  time  of  the  use  or  at  its  termi- 
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nation.  Tinkham  v.  Arnold,  3  Me.  122;  Tyler  v.  Wilkinson,  4 
Mason's  C.  C.  402.  The  true  rule  would  seem  to  be,  that  ac- 
quiescence being  one  fact  to  be  proved,  in  order  to  establish  an 
easement  by  prescription,  the  capacity  of  the  party  to  know  of 
and  yield  to  or  resist  the  adverse  acts  must  always  be  a  fact  to  be 
passed  upon  by  the  jury.  There  must  be  a  person  capable  of 
granting  at  the  beginning  of  the  period  of  prescription,  and  one 
capable  of  acquiescence  afterward.  A  married  woman  or  a 
minor  of  mature  judgment  is  a  person  under  a  legal,  as  distin- 
guished from  a  natural,  disability  capable  of  acquiescing,  while 
against  idiots  or  natural  infants  a  presumption  could  hardly 
arise.  There  is  no  prescription  against  the  public.  The  statute 
of  limitations  did  not  run  against  the  public.  Stale  v.  Franklin 
Falls  Co.,  49  N.  H.  240.  Next  the  person  from  whom  the  grant 
is  presumed  must  be  in  legal  possession  of  such  an  estate  that  he 
could  charge  the  land  with  an  easement.  It  must  be  acquired 
while  the  presumed  grantor  has  an  absolute  estate  in  the  land. 
Neither  a  remainder  man  nor  a  reversioner  can  be  affected  by 
any  use  of  an  easement  in  the  servient  estate,  while  the  land  is 
in  the  possession  of  a  tenant  for  life  or  years.  Daniel  v.  North , 
11  East,  372;  Parker  v.  Framingham,  8  Mete.  (Mass.)  260; 
Schenley  v.  Commonwealth,  36  Penn.  St.  59.  The  prescription 
only  runs  against  one  capable  of  making  a  grant,  and  a  tenant 
for  life  or  years  cannot  make  a  grant  which  will  affect  the  estate 
in  the  hands  of  the  reversioner.  Barker  v.  Richards  jn,  4  Barn. 
&  Aid.  579.  "  During  the  period  of  a  tenancy  for  life  the  exer- 
cise of  an  easement  w7ill  not  affect  the  fee.  In  order  to  do  that, 
there  must  have  been  that  period  of  enjoyment  against  the  owner 
of  the  fee."  Bright  v.  Walker,  1  Cr.  M.  &  R.  222 ;  Bushnell 
v.  Scott,  21  Wis.  451. 

If  the  servient  estate  be  in  the  hands  of  one  having  a  condi- 
tional or  determinable  fee  in  the  same,  a  servitude  may  be  im- 
posed upon  it  by  prescription,  but  it  would  partake  of  the  same 
conditional  character,  and  would  be  destroyed  if  the  servient 
estate  should  be  defeated.  Washb.  on  Easements,  *116.  So  a 
tenant  for  life  or  years  may  permit  easements  to  be  acquired  by 
use  which  will  be  valid  against  him  and  those  who  hold  his  es- 
tate during  its  continuance.  Wallace  v.  Fletcher,  30  N.  H.  453. 
It  is,  however,  questioned,  whether  a  mortgagee  not  in  posses- 
sion would  be  bound  by  the  acquiescence  of  the  mortgagor  in 
the  adverse  user  of  an  easement  upon  the  mortgaged  estate  as  a 
servient  tenement.    Hoole  v.  Attorney- General,  22  Ala.  190.    A 
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person  disseized  is  incapable  of  conveying  any  title  as  against 
the  disseizor,  and  any  deed  by  the  disseizor  would  be  invalid  as 
against  him.  It  would  seem  then  that  a  disseizin  of  the  servient 
tenement  might  prevent  the  acquisition  of  a  title  by  prescription 
against  the  owner.  McMahan  v.  Bowe,  114  Mass.  140.  Finally, 
there  must  be  a  person  capable  of  receiving  the  grant.  .French  v. 
Marston,  24  N.  H.  440.  A  person  of  course  cannot  gain  an  ease- 
ment appurtenant  except  as  the  holder  of  a  dominant  tenement. 
All  natural  persons  who  are  capable  of  performing  the  acts  of  user 
are  capable  of  taking  the  rights  acquired  by  virtue  of  those  acts. 
But  this  may  not  be  so  with  a  corporation  whose  powers  to  hold 
such  right  when  gained  may  be  limited  by  the  laws  of  mortmain. 
Here,  as  always,  the  acts  of  the  servant  inure  to  the  benefit  of 
the  master.  The  user  of  a  tenant  may  gain  a  title  for  his  land- 
lord. Smith  v.  Kinard,  2  Hill  (S.  C),  642;  Holland  v.  Long, 
7  Gray,  486  ;  Andrews  v.  Railes,  2  Ell.  &  Bl.  349.  Where  a 
permanent  right  of  way  is  acquired  by  a  tenant  as  appurtenant 
to  the  demised  premises,  at  the  expiration  of  the  tenancy,  it  in- 
ures to  the  benefit  of  the  landlord.  Dempsey  v.  Kipp,  61  N.  Y. 
(16  Sick.)  462.  In  Immey  v.  StocTcer,  L.  R.,  1  Ch.  App.  396,  it  is 
said,  that  an  easement,  gained  by  persons  exercising  rights  in 
the  dominant  tenement,  which  were  to  some  extent  adverse  to 
the  owner,  become  attached  to  the  land. 

§  5.  Time  required  to  create  a  prescription.  The  possession 
or  enjoyment  of  the  right  claimed  must  be  long  continued.  This 
continuance  has  usually  been  fixed  by  the  courts  at  a  period 
equal  to  that  which  is  required  by  the  local  statutes  of  limitation 
for  the  quieting  of  titles  to  land.  Sherwood  v.  Burr,  4  Day 
(Conn.),  244 ;  Polly  v.  MeCall,  37  Ala.  29 ;  American  Co.  v. 
Bradford,  27  Cal.  367  ;  Coe  v.  WoUottmlle  Man/.  Co.,  35  Conn. 
175.  In  Ricard  v.  Williams,  7  Wheat.  (U.  S.)  107,  the  court 
say  :  "  In  general  it  is  the  policy  of  courts  of  law  to  limit  the 
presumption  of  grants  to  periods  analogous  to  those  of  limita- 
tions in  cases  where  the  statute  does  not  apply."  This  period 
varies  in  the  different  States  from  two  years  in  Texas  (Haas  v. 
Choussard,  17  Tex.  588),  to  twenty-five  years  in  Michigan.  An- 
gell  on  Lim.  (4th  ed.),  Appendix  of  Stats.  As  the  period  is  deter- 
mined by  statutes,  which  are  liable  to  change,  it  will  not  be  ad- 
vantageous to  attempt  to  give  the  times  fixed  in  the  several 
States.  They  may  be  found  in  Angell  on  Limitations,  and  Washb. 
on  Easements,  *84.  The  computation  of  the  time  begins  when 
the  injury  or  invasion  of  the  owner's  right  begins.     Branch  v. 
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Doane,  17  Conn.  402  ;  S.  C,  18  id.  233  ;  Crosby  v.  Bessey,  49 
Me.  543  ;  Polly  v.  McCall,  37  Ala.  29.  No  length  of  enjoyment 
short  of  the  term  of  prescription  gains  any  right  or  raises  any 
presumption  in  favor  of  the  user.  Campbell  v.  Smith,  3  Halst. 
(N.  J.)  140 ;  Gilman  v.  Tilton,  5  N.  H.  231 ;  Haight  v.  Price, 
21  N.  Y.  241 ;  Lawton  v.  Rivers,  2  McCord  (S.  C.),  445  ;  Sher- 
wood v.  Vliet,  20  Wis.  441  ;  Coe  v.Wolcoitsville  Man/.  Co.,  35 
Conn.  175 ;  Hastings  v.  Merriam,  117  Mass.  245. 

§  6.  The  user  must  be  adverse.  The  user  and  enjoyment  of 
the  right  claimed,  in  order  to  become  an  easement  by  prescrip- 
tion, must  have  been  adverse  to  the  owner  of  the  estate  from 
which  the  easement  is  claimed,  under  a  claim  of  right,  exclusive, 
continuous  and  uninterrupted,  and  with  the  knowledge  and  ac- 
quiescence of  the  owner.  Colo  in  v.  Burnet,  17  Wend.  (N.  Y.) 
564  ;  Sargent  v.  Ballard,  9  Pick.  251 ;  Stokes  v.  Appomattox  Co., 
3  Leigh  (Va.),  318  ;  Tickle  v.  Brown,  4  Ad.  &  El.  369  ;  Ingra- 
ham  v.  Bough,  1  Jones  (N.  C),  39  ;  Gentlemen  v.  Soule,  32  111. 
279  ;  Tracy  v.  Atherton,  36  Vt.  514 ;  Evans  v.  Dana,  7  R.  I. 
311  ;  Mitchell  v.  Parks,  26  Ind.  354 ;  Tinicum  Fishing  Co.  v. 
Carter,  61  Penn.  St.  40.  And  first,  by  adverse  is  meant  that  it 
was  not  a  matter  of  permission  asked  by  one  and  granted  by  the 
other.  Bachelder  v.  Wakefield,  8  Cush.  243 ;  Hall  v.  McLeod, 
2  Mete.  (Ky.)  98  ;  Tickle  v.  Brown,  4  Ad.  &  El.  369.  A  tol- 
erated or  permissive  user  will  not  mature  into  a  title  by  prescrip- 
tion. Polly  v.  McCall,  37  Ala.  29  ;  Dodge  v.  McClintock,  47 
N.  H.  387.  Thus,  any  payment  of  rent  or  other  act  of  submis- 
sion to  the  title  of  the  owner,  such  as  an  offer  to  purchase  the 
right,  is  fatal.  Watkins  v.  Peck,  13  N.  H.  360.  In  Colvin  v. 
Burnet,  17  Wend.  (N.  Y.)  564,  the  court  say  :  "A  single  lisp  of 
acknowledgment  by  a  defendant,  that  he  has  no  title,  fastens 
a  character  upon  his  possession  which  makes  it  unavailable 
for  ages."  But  the  evidence  may  make  it  clear  that  although 
the  user  was  at  first  permissive,  its  character  afterward  changed 
and  it  became  adverse ;  but  this  must  be  clearly  established,  and 
knowledge  of  it  brought  home  to  the  owner.  Where  an  ease- 
ment has  been  created  by  grant  or  reservation,  no  use  of  it  will 
be  held  to  be  adverse  which  can  be  construed  to  be  consistent 
with  the  terms  of  the  grant  or  reservation,  as  for  instance  in 
cases  where  the  use  substantially  conforms  to  the  express  grant. 
Atkins  v.  Bordman,  20  Pick.  291 ;  S.  C,  2  Mete.  457  ;  Wheatley 
v.  Chrisman,  24  Penn.  St.  298 ;  see  Warren  v.  Blake,  54  Me.  276. 
But  if  it  is  to  a  definite  extent  in  excess  of  the  right  granted  it  is 
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so  far  adverse ;  as  where  a  footway  was  granted,  but  the  way 
was  used  for  carriages.  User  of  an  easement  under  a  parol 
grant  or  an  imperfect  or  invalid  deed  is  not  permissive  in  the 
sense  here  used,  but  is  adverse  and  will  create  a  prescription. 
Ashley  v.  Ashley,  4  Gray,  197  ;  Steams  v.  Janes,  12  Allen,  584  ; 
Townsend  v.  Bissell,  4  Hun  (N.  Y.),  297 ;  S.  C,  6  N.  Y.  S. 
C.  (T.  &  C.)  565.  One  circumstance  always  considered  is, 
whether  the  user  is  against  the  interest  of  the  party  suffering  it, 
{Arnold  v.  Stevens,  24  Pick.  106),  or  injurious  to  him.  Cooper  v. 
Barber,  3  Taunt.  99 ;  Murgatroyd  v.  Robinson,  7  Ell.  &  Bl. 
391 ;  Roundtree  v.  Brantley,  34  Ala.  544 ;  Crosby  v.  Bessey,  49 
Me.  539.  There  must  be  an  invasion  of  the  parties'  right,  for 
unless  the  one  loses  something,  the  other  gains  nothing.  Hobson 
v.  Todd,  4  T.  R.  71  ;  Parker  v.  Foote,  19  Wend.  309;  Hanson 
v.  McCue,  42  Cal.  303.  The  easement  must  be  actually  used 
and  enjoyed  by  the  party  claiming  it.  The  claim  without  the 
user,  however  strongly  expressed,  goes  for  nothing.  Ware  v. 
Brookhouse,  7  Gray,  454.  If  the  use  is  unexplained  it  will  be 
presumed  to  be  adverse.  ScJwol  District  v.  Lynch,  33  Conn. 
334 ;  Hammond  v.  Zehner,  23  Barb.  473 ;  Union  Water  Co.  v. 
Crary,  25  Cal.  509  ;  Olney  v.  Fenner,  2  E.  I.  211 ;  Pue  v.  Pue, 
4  Md.  Ch.  386  ;  Biddle  v.  Ash,  2  Ashm.  (Penn.)  211.  The  use  of 
wild  and  uninclosed  land,  for  purposes  not  injurious,  as  for  hunt- 
ing, would  not  ordinarily  be  adverse.  Gibson  v.  Durham,  3 
Rich.  (S.  C.)  85  ;  Hall  v.  McLeod,  2  Mete.  (Ky.)  98  ;  but  the  use 
of  a  definite  right  of  way  over  wild  lands  might  be  adverse. 
Worrall  v.  Rhoads,  2  AVhart.  (Penn.)  427 ;  Watt  v.  Trapp,  2  Rich. 
(S.  C.)  136.  In  Mayberry  v.  Standish,  56  Me.  342,  it  was  held 
that  the  small  value  of  the  land  and  its  uncultivated  state  were 
evidence  from  which  the  user  might  be  presumed  to  be  permis- 
sive. In  Mevane  v.  Patrick,  1  Jones'  Law  (N.  C),  26,  the  court 
illustrated  the  matter  thus  :  "  If  I  make  a  way  across  my  own 
land  for  my  own  convenience,  and  my  neighbors  use  it  also 
either  by  my  express  permission  or  as  a  favor,  such  as  any  man 
is  expected  to  allow  to  his  neighbors,  they  may  use  it  fifty  years 
and  no  one  but  myself  will  have  a  right  to  it,  because  no  one 
but  myself  has  ever  asserted  a  right  to  it.  They  never  claimed 
the  right,  and  took  the  liberty  merely  because  they  supposed  I 
had  no  objection.  It  is  true  there  is  a  presumption,  unless  there 
are  circumstances  to  show  the  contrary,  that  every  man  claima 
the  right  to  do  what  he  is  in  the  habit  of  doing.  But  the  force 
of  this  presumption  and  the  circumstances  necessary  to  rebut  it, 
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depend  very  much  on  the  thing  which  is  done.  If  a  man  ponds 
water  on  another's  land,  the  inference  is  strong  that  he  claims  a 
right  to  do  it.  So,  if  he  cuts  a  road  across  another's  land,  for 
these  are  liberties  which  are  not  apt  to  be  taken.  But  if  he  cuts 
across  a  corner  of  an  old  field,  or  travels  along  a  road  which  the 
owner  himself  uses,  the  inference  of  a  right  will  be  extremely 
weak."  In  some  cases  a  negative  easement  may  be  gained  by 
prescription.  Thus,  where  the  owner  of  a  mill  stopped  an  ancient 
ditch,  and  diverted  its  water  to  his  mill,  after  twenty  years  the 
owner  of  the  land,  through  which  it  used  to  flow,  lost  his  right 
to  have  the  ditch  reopened.  Drewett  v.  Shear  d,  7  Carr.  &  P.  465. 
In  case  of  negative  easements  of  light  and  air,  their  enjoyment 
cannot  be  adverse,  and  the  right,  if  it  can  be  acquired  by  long 
enjoyment,  must  rest  upon  some  other  ground.  Blanchard  v. 
Bridges,  4  Ad.  &  El.  176 ;  Mullen  v.  Strieker,  19  Ohio  St.  135. 
The  nature  of  the  use  by  which  the  prescriptive  right  is  gained 
depends  upon  the  intention  of  the  party  enjoying  it,  and  this 
intention  is  manifested  by  the  party's  act  or  his  declarations, 
giving  character  to  his  acts,  must  be  an  intention  to  claim  the 
right  to  do  the  acts  in  question.  If  there  is  no  claim  of  right  the 
acts  would  only  be  unconnected  trespasses.  Cooper  v.  Smith,  9 
Serg.  &  Rawle  (Penn.),  34.  So,  though  the  acts  were  against  the 
consent  of  the  owner,  the  right  claimed  might  be  only  a  license 
from  him,  or  it  might  be  a  claim,  not  of  an  easement,  but  of 
the  fee.  In  neither  case  would  the  user  tend  to  raise  a  prescrip- 
tion of  an  easement.  If  the  user  was  consistent  either  with  a 
claim  to  an  easement  or  a  claim  to  the  fee,  the  presumption  is 
in  favor  of  the  larger  estate. 

§  7.  The  user  must  be  exclusive.  The  enjoyment  of  the  ease- 
ment, as  claimed,  should  exclude  others  from  a  participation  in 
it.  Davis  v.  Brigham,  29  Me.  403.  If  a  way  is  used  in  common 
with  others,  it  negatives  the  idea  of  a  prescription  in  favor  of  an 
individual,  and  does  not  thereby  establish  a  private  way.  Bay. 
v.  Allender,  22  Md.  529.  One  cannot  claim  a  right  of  way  as  a 
private  one,  by  showing  that  it  had  been  used  by  the  proprietors 
of  other  lots  than  his  own.  He  must  show  a  user  of  the  way  to 
his  own  lot  by  his  predecessors  or  himself.  Dodge  v.  Stacy,  39 
Vt  566.  No  one  can  prescribe  for  a  privilege  which  is  common 
to  every  one.  Thomas  v.  Marshjield,  13  Pick.  240.  One  pass* 
ing  over  a  highway  for  twenty  years  acquires  no  private  right 
of  way  over  the  land.  Hamilton  v.  White,  5  N.  Y.  (1  Seld.)  9  , 
Wheeler  v.  Clark,  58  N.  Y.  (13  Sick.)  267.      It  is  not  necessary 
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that  the  one  who  claims  the  easement  should  be  the  only  one 
who  can  or  may  enjoy  that  or  a  similar  right  over  the  same  land, 
but  that  his  right  should  not  depend  for  its  enjoyment  upon  a 
similar  right  in  others,  and  that  he  should  exercise  it  under 
some  claim  existing  in  his  favor,  independent  of  all  others. 
Thus,  in  Kilburn  v.  Adams,  7  Mete.  (Mass.)  33,  it  is  said,  that 
where  land  is  designedly  left  open,  the  passage  of  persons  over 
it  is  common  with  those  for  whose  use  it  is  intended  is  generally 
regarded  as  permissive.  And  though  an  adjacent  proprietor  may 
make  such  use  of  it  more  frequently  than  others  do,  yet  the  same 
rule  will  apply  unless  there  be  some  decisive  act  indicating  a  sepa- 
rate and  exclusive  use  under  a  claim  of  right.  Any  ;  ■•  i  in  unequivo- 
cal act  indicating  a  peculiar  and  exclusive  claim,  sitch  as  making 
a  regularly  formed  and  wrought  way  across  the  laud,  would  be 
evidence  of  such  exclusive  use  and  claim  of  right.  Davis  v. 
Bingham,  29  Me.  391.  Two  or  more  persons  may  gain  a  right 
in  the  same  way,  and  by  the  same  adverse  user  by  which  one 
may  acquire  it,  their  rights  not  being  inconsistent.  Nash  v. 
Peden,  1  Spears  (S.  C),  22.  And  different  easements,  though  to 
some  extent  conflicting,  may  be  acquired  in  the  same  land  at  the 
same  time.  Thus,  one  may  have  a  right  to  flow  land  for  the 
purpose  of  floating  logs,  and  another  for  the  purpose  of  working 
mills.  Davis  v.  Brigham,  29  Me.  391 ;  Kent  v.  Waite,  10  Pick. 
1 38.  A  superior  easement  which,  at  times,  suspends  the  exer- 
cise of  the  one  in  question,  makes  no  difference.  Bolivar  Man. 
Co.  v.  Neponset  Man.  Co.,  16  Pick.  241. 

§  8.  The  use  must  be  continuous.  What  shall  be  a  sufficient 
continuity  of  user  to  gain  a  prescriptive  right  depends  upon  the 
nature  of  the  easement  claimed.  Winnipissiogee  Lake  Co.  v. 
Young,  40  N.  H.  136.  If  we  remember  that  the  user  is  only  evi- 
dence of  the  grant  of  a  right,  it  will  be  clear  that  the  user  must 
be  so  frequent  and  continuous  that  it  can  only  be  explained  by 
a  grant.  There  are  two  elements  to  the  term,  one  the  frequency 
with  which  the  right  is  exercised,  and  the  other  the  connected 
character  of  the  acts ;  some  claim  of  right  common  to  them  all 
binding  them  together.  An  easement  of  drawing  water  from  a 
well,  for  instance,  can  only  be  exercised  at  infrequent  intervals. 
The  user  of  a  right  of  way  consists  in  passing  over  the  land  at 
intervals,  greater  or  less,  according  to  the  nature  of  the  right. 
Thus,  the  right  claimed  might  be  to  cross  another's  land  to  cut 
and  bring  away  grass  once  a  year.  This  right  would  not  be 
affected  by  the  long  intervals  between  the  times  of  user.     Carr 
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v.  Foster,  3  Q.  B.  581.  A  mill  pond  may  be  subject  to  great 
fluctuations,  but  if  the  owners  keep  it  at  its  full  height  whenever 
they  choose,  and  have  water  to  fill  it,  it  is  enough.  The  right  is 
acquired  by  an  uninterrupted  use  of  the  easement,  at  all  times, 
at  the  pleasure  or  convenience  of  the  party  claiming  it.  Wlnne- 
pisseogee  Lake  Co.  v.  Young,  40  N.  H.  436  ;  Bodfish  v.  Bodfish, 
105  Mass.  317.  Other  easements,  in  their  nature,  imply  a  constant 
and  continued  enjoyment  of  the  right.  Such  are  drains  and 
water-courses,  party  walls  and  lights.  The  right  may,  in  its 
nature,  be  at  times  suspended  in  its  enjoyment,  as  a  right  to 
flow  at  certain  seasons  of  the  year,  and  such  suspension  is  not 
an  interruption.  Carr  v.  Foster,  3  Q.  B.  5S1.  The  acts  of  user, 
though  not  required  to  be  unintermittent,  must  be  of  such  a 
nature  and  of  such  frequency  as  to  give  notice  to  the  land-owner 
that  the  right  is  being  claimed  against  him.  Gilford  v.  Lake  Co., 
52  N.  H.  266.  The  words  "continuous''  and  "uninterrupted" 
imply  that  the  enjoyment  has  not  been  interrupted  by  the  act  of 
the  owner  of  the  land  upon  which  the  right  is  exercised,  nor  by  a 
voluntary  abandonment  of  the  same  by  the  other  party.  What- 
ever breaks  the  continuity  of  the  possession  and  enjoyment  of  an 
easement,  whether  by  a  cessation  to  enjoy  it,  or  by  an  act  of  the 
owner  of  the  servient  tenement,  destroys  altogether  the  effect  of 
the  previous  user.  Pollard  v.  Barnes,  2  Cush.  (Mass.)  191  ; 
Watt  v.  Trapp,  2  Rich.  (S.  C.)  136  ;  Carlisle  v.  Cooper,  4  C.  E. 
Green  (N.  J.),  261  ;  Haag  v.  Delorme,  30  Wis.  591.  But  the 
temporary  cessation  of  flowage  during  repairs  of  the  dam,  or  in 
consequence  of  the  dryness  of  the  season,  is  no  interruption  of 
the  user.  Wood  v.  Kelley,  30  Me.  47 ;  Gerenger  v.  Summers,  2 
Ired.  (N.  C.)  229;  Haag  v.  Delorme,  30  Wis.  591.  It  is  a  ques- 
tion for  the  jury  in  each  case,  whether  the  suspension  of  the 
enjoyment  was  voluntary,  or  by  some  act  of  interruption  on  the 
part  of  the  land  owner,  or  was  the  result  of  accident  or  causes 
which  the  party  claiming  the  right  could  not  control,  and  not 
with  any  intent,  on  his  part,  to  abandon  a  right  to  the  easement. 
Pollard  v.  Barnes,  2  Cush.  191 ;  Carr  v.  Foster,  3  Q.  B.  581. 

§  9.  Change  in  the  extent  of  user.  The  user  may  not  be  inter- 
rupted and  yet  may  have  changed.  The  rule  is,  that  any 
material  change  in  the  manner  and  extent  of  the  enjoyment  will 
destroy  the  identity  of  the  right  claimed,  and  will  defeat  the 
prescription.  Cotton  v.  Pocasset  Man.  Co.,  13  Mete.  (Mass.) 
429 ;  Stein  v.  Burden,  24  Ala.  138.  But  if  the  change  is  only  an 
increase  of  use,  the  prescription  will  be  bad  for  the  excess  only. 
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Baldioin  v.  Calkins,  10  Wend.  167 ;  Morris  v.  Commander,  3 
Ired.  (N.  C.)  510 ;  WMttier  v.  Cocheco  Man.  Co.,  9  N.  H.  454  ; 
Wright  v.  Moore,  38  Ala.  598.  In  case  of  flowage,  a  change  in 
the  place  of  the  dam  is  held  not  to  be  an  interruption.  Davis  v. 
Brigham,  29  Me.  391.  So,  of  the  purpose  for  which  the  mill  is 
used,  all  that  the  law  requires  is,  that  the  manner  of  using  the 
water  shall  not  have  been  materially  varied  to  the  prejudice  of 
others.  The  right  gained  is  a  right  to  keep  the  water  up,  not  a 
right  to  use  it. in. any  particular  way.  Belknap  v.  Trimble,  3 
Paige  (N.  Y.),  577 ;  Bullen  v.  Runnels,  2  N.  H.  255  ;  Casler  v. 
Shipman,  35  N.  Y.  (8  Tiff.)  533.  But  if  the  dam  were  to  be 
removed  to  a  different  tenement  from  that  on  which  it  was  first 
erected,  the  right  of  flowage  could  not  become  appurtenant  to 
either,  and  the  identity  of  the  easement  would  be  destroyed  and 
the  prescription  would  fail.  The  height  of  the  flowage  is  deter- 
mined by  the  habitual  or  usual  exercise  of  the  right.  Carlisle 
v.  Cooper,  4  C.  E.  Green  (N.  J.),  260 ;  Burnham  v.  Kemptton,  44 
N.  H.  90;  Smith  v.  Russ,  17  Wis.  227.  Every  immaterial  change 
in  the  use  will  not  destroy  the  identity  of  the  easement.  Lawton 
v.  Rivers,  2  McCord  (S.  C),  445.  All  the  circumstances  of  the  case 
are  to  be  considered,  and  the  jury  are  to  determine  the  identity 
and  continuity  of  the  use.  This  point  is  closely  connected  with 
the  claim  of  right  and  the  knowledge  of  the  owner,  which  are 
requisites  to  the  prescription. 

§  10.  Successive  owners.  The  continuity  of  user  may  be 
broken  by  a  change  in  the  person  who  claims  the  right  or 
enjoys  the  use.  Where  an  enjoyment  was  commenced  by  an 
ancestor  for  the  benefit  of  an  estate  which,  upon  his  death,  de- 
scends to  his  heirs,  and  the  use  is  continued  by  them,  the  con- 
tinuity of  use  is  preserved,  and  the  time  runs  without  interrup- 
tion ( Williams  v.  Nelson,  23  Pick.  142) ;  and  the  inchoate  right 
passes  by  a  sale,  and  the  successive  owners  are  in  privity  with 
each  other  {Leonard  v.  Leonard,  7  Allen,  277) ;  but  where  there 
is  no  such  privity,  the  time  of  user  by  one  tenant  cannot  be 
united  to  that  of  another  who  does  not  claim  under  him  (Mel- 
vin  v.  WJiiting,  13  Pick.  184 ;  Ckeson  v.  Patterson,  29  Penn. 
St.  22  ;  Tracy  v.  Atherton,  36  Vt.  503) ;  a  tenant  for  life  or  years 
may  not  only  acquire  an  easement  for  himself  by  prescription, 
but  one  which  will  inure,  when  acquired,  to  the  landlord  or  re- 
versioner. Lempsey  v.  Kipp,  61  N.  Y.  (16  Sick.)  462.  But  in 
Holland  v.  Long,  7  Gray,  487,  it  is  held  that  there  is  no  suffi- 
cient privity  between  successive  tenants  to  support!  a  prescript 
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tion.  If,  at  any  time,  the  two  estates  pass  into  the  possession  of 
the  same  person  by  lease  or  otherwise,  it  breaks  up  the  prescrip- 
tion {Clay  v.  Thackrah,  9  Carr.  &  P.  47:  Olney  v.  Gardiner,  4 
Mees.  &  W.  496) ;  or  even  under  the  control  of  the  person  gain- 
ing the  prescription  as  agent  of  the  owner  of  the  servient  tene- 
ment. Holland  v.  Long,  7  Gray,  487.  But  where  one  of  the 
successive  owners  of  the  dominant  tenement  was,  for  a  while,  a 
tenant  in  common  of  the  servient  tenement,  it  was  held  to  be  no 
interruption.     Reed  v.  West,  16  Gray,  283. 

§  11.  Who  cannot  claim  by  prescription  or  user.  It  is  appar- 
ent that  a  tenant  at  will  cannot  gain  an  easement  by  prescrip- 
tion, for  he  has  no  sufficient  estate  to  which  it  may  attach  itself, 
and  his  estate  is  not  assignable,  so  that  his  user  can  be  annexed 
to  that  of  any  other  holder  of  the  land.  Plumer  v.  Brown,  8 
Mete.  (Mass.)  578.  There  could  be  no  proof  of  a  claim  of  right 
sufficient  to  support  the  prescription,  for,  holding  an  uncertain 
estate  in  the  land,  they  could  claim  no  absolute  estate  in  the 
easement.  A  tenant  cannot  claim  an  easement  by  user  against 
his  landlord,  for  he  cannot  disavow  his  tenancy.  So,  in  case  of 
other  persons  whose  relation  is  one  of  contract  defining  their 
respective  rights,  no  greater  right  will  be  presumed  to  be  claimed, 
although  the  parties'  acts  may  be  in  excess  of  the  grant.  Atkins 
v.  Bordman,  20  Pick.  (Mass.)  291 ;  S.  C,  2  Mete.  557;  Wheatley 
v.  Chrisman,  24  Penn.  St.  298.  Persons  who  are  incapable  of 
holding  land,  as,  for  instance,  alien  enemies,  cannot  hold  ease- 
ments ;  and  so  of  corporations,  where  their  powers  are  restricted. 
They  would  not  be  presumed  to  claim  a  right  to  do  what  the 
law  forbade  their  doing.  Lunatics  and  idiots  could  hardly  ful- 
fill the  requirements  of  a  prescription. 

§  12.  Acquiescence  of  the  owner.  The  user  and  enjoyment  to 
create  an  easement  by  prescription  must  have  been  with  the 
knowledge  and  acquiescence  of  the  holder  of  the  estate  to  be 
charged  with  the  servitude.  Daniel  v.  North,  11  East,  372 ;  In- 
graham,  v.  Hough,  1  Jones  (N.  C),  42  ;  School  District  v.  Lynch, 
63  Conn.  334.  What  evidence  will  be  sufficient  to  establish 
knowledge  and  acquiescence  depends  on  the  nature  of  the  ease- 
ment claimed  and  the  surrounding  circumstances.  The  knowl- 
edge required  is  not  actual  knowledge;  but  presumed  knowl- 
edge, or  such  a  notorious  state  of  facts  that  the  party  ought  to 
have  known  of  their  existence.  The  maintenance  of  a  mill  dam 
is  such  a  notorious  fact.  Perrin  v.  Garfield,  37  Vt.  311.  And 
the  party  will  not  be  heard  to  deny  his  knowledge  though  he 
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lived  at  a  long  distance.  He  ought  to  have  known  ;  but  if  it  can 
be  shown  that  the  user  was  by  stealth,  and  not  open,  or  is  such 
in  its  nature  that  no  knowledge  would  be  presumed,  the  right 
would  not  be  gained.  Beasley  v.  Clarke,  2  Bing.  N.  C.  705 ; 
Tickle  v.  Brown,  4  Ad.  &  El.  369  ;  Solomon  v.  Vintners  Co.,  4 
Hurlst.  &  N.  602.  Thus,  no  right  is  gained  to  maintain  a  drain 
whose  existence  was  unknown.  Carbrey  v.  Willis,  7  Allen,  368  ; 
Hannefin  v.  Blake,  102  Mass.  297 ;  Scott  v.  Beutel,  23  Gratt. 
(Va.)  1.  The  mere  inattention  of  the  owner  of  land  to  the  fact 
that  an  easement  in  it  was  used  by  another,  does  not  weaken  the 
force  of  the  prescription  which  the  lapse  of  time  creates.  Such 
prescriptions,  like  the  statute  of  limitations,  will  work  out  their 
purpose,  although  the  party  affected  by  them  should  close  his 
eyes.  It  would  not  do  to  say  that  the  mere  ignorance  of  the 
owner  repelled  the  presumption  of  a  grant.  Reimer  v.  Stuber, 
20  Penn.  St.  463.  Next,  if  the  user  was  resisted  or  opposed,  it 
prevents  the  acquisition  of  the  right.  It  is  enough  that  the 
owner  remonstrated,  and  forbade  the  acts,  and  denied  the  right 
to  perform  them.  Stillman  v.  White  Rock  Co.,  3  Wood.  &  Min. 
(C.  C.)  549  ;  Nichols  v.  Aylor.  7  Leigh  (Va.),  565.  It  is  not 
necessary,  in  order  to  defeat  the  claim,  to  prove  that  the  owner 
resisted  by  force.  If  he,  by  a  verbal  act  on  the  premises,  resists 
the  exercise  of  the  right  claimed,  or  denies  its  existence,  the  pre- 
sumption of  a  grant  is  rebutted.  Powell  v.  Bagg,  8  Gray,  441. 
To  negative  acquiescence,  it  is  enough  for  the  owner  of  the  land 
to  communicate,  in  a  reasonable  manner,  that  he  does  not  really 
submit.  Glover  v.  Coleman,  L.  R.,  10  C.  P.  108 ;  S.  C,  11  Eng.  R.  275. 
But  the  objection  must  be  made  to  the  person  claiming  the  right, 
or  to  his  servants,  or,  at  least,  must  come  to  their  knowledge.  If 
the  enjoyment  is  clandestine,  contentious  or  by  sufferance,  it  is  not 
of  right.  Eaton  v.  Swansea  Waterworks  Co.,  17  Q.  B.  269.  A  user 
of  twenty  years  does  not  raise  a  prescription,  where  it  appears 
that  it  has  always  been  a  subject  of  contention.  Llvelt  v.  Wil- 
son, 3  Bing.  115 ;  Smith  v.  Miller,  11  Gray,  148.  In  this  respect 
it  differs  from  a  disseizin,  in  which  case  only  an  actual  entry 
will  defeat  the  accruing  right ;  but  here  there  is  no  disseizin. 
The  owner  of  the  land  remains  in  possession,  and  the  title  to  the 
easement  rests  chiefly  on  an  acquiescence  in  the  adverse  use. 
Powell  v.  Bagg,  8  Gray,  444.  To  raise  a  presumption  of  acqui- 
escence, the  circumstances  must  be  such  as  to  call  on  the  holder 
of  the  estate  to  make  known  his  objection  to  the  user.  A  user 
which  is  in  no  way  injurious  to  the  right  of  the  owner,  nor  likely 
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to  produce  resistance  or  opposition,  will  not  create  a  prescription. 
Hanson  v.  McCue,  42  Cal.  303.  The  fullest  knowledge,  with 
entire  but  mere  acquiescence,  cannot  bind  a  party  who  has  no 
means  of  resistance.  Blanchard  v.  Bridges,  4  Ad.  &  El.  194. 
Thus,  where  cattle  were  accustomed  to  pass  over  beaches  adjoin- 
ing their  pasture,  there  being  no  fences,  no  right  was  gained. 
Donnell  v.  Clark,  19  Me.  183 ;  Thomas  v.  Marshfield,  13  Pick. 
240.  Where  one  raised  water  on  his  own  land  which  percolated 
through  into  the  soil  of  his  neighbor  but  did  no  harm,  it  was  held 
that  the  prescription  did  not  begin  till  the  act,  by  which  it  was 
claimed,  had  begun  to  work  some  injury  to  the  right  of  the  other 
of  which  he  might  be  cognizant.  Cooper  v.  Barber,  3  Taunt.  99  ; 
Polly  v.  McCall,  37  Ala.  30.  Where  a  claim  is  set  up  of  a  right 
to  deposit  ashes  in  a  river,  there  must  be  a  perceptible  deposit 
before  the  prescription  begins  to  run.  Murgatroyd  v.  Robinson, 
7  El.  &  Bl.  391 ;  Roundtree  v.  Brantley,  34  Ala.'  544  ;  Crosby  v. 
Bessey,  49  Me.  539.  Acts  of  hunting,  or  passing  over  uninclosed 
wild  lands,  give  no  easement.  Prince  v.  Wilbourn,  1  Rich. 
(S.  C.)  58;  Hall  v.  McLeod,  2  Mete.  (Ky.)  98;  Mebane  v.  Pat- 
rick, 1  Jones  (N.  C),  23 ;  Day  v.  Allender,  22  Md.  529.  It  is 
not  necessary,  however,  to  show  that  the  act,  which  forms  the 
basis  of  the  prescription,  did  any  actual  damage  to  the  party 
against  whom  it  is  claimed,  provided  it  was  an  invasion  of  his 
right.  Hobson  v.  Todd,  4  T.  R.  71  ;  Parker  v.  Foote,  19  Wend. 
(N.  Y.)  314  ;  Bliss  v.  Rice,  17  Pick.  23.  The  rule  given  in  this 
respect  is,  that  whenever  an  act  injures  another's  right,  and 
would  be  evidence  in  future  in  favor  of  the  wrong-doer,  an  ac- 
tion may  be  maintained  for  the  invasion  of  the  right  without 
proof  of  any  specific  damage.  Bonomi  v.  Backhouse,  El.  B.  & 
El.  657;  S.  C,  5  Jur.  (K  S.)  1345.  In  Cooper  v.  Smith,  9  Serg. 
&  Rawle  (Penn.),  26,  it  is  said  :  'k  It  cannot  be  supposed,  where 
there  has  been  a  long  exercise  and  possession  of  such  right,  that 
any  person  would  suffer  his  neighbor  to  obstruct  the  light  of  his 
windows,  or  render  his  house  uncomfortable,  or  to  use  a  way 
with  carts  or  carriages  for  so  long  a  time  unless  there  had  been 
some  agreement  between  the  parties  to  that  effect."  The  law 
gives  the  natural  construction  to  the  acts  of  the  parties,  and, 
after  a  long  succession  of  years,  presumes  that  the  person  enjoy« 
ing  the  easement,  having  no  right  to  enjoy  it,  unless  under  the 
grant  of  the  true  owner,  had  such  a  grant,  and  that  in  conse- 
quence of  it  he  had  never  been  molested  in  his  enjoyment.  This, 
in  the  absence  of  all  explanatory  circumstances,  would  be  the 
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usual  and  legal  presumption.  TirikTiam  v.  Arnold,  3  Me.  120. 
It  is  evident  that  certain  easements,  for  this  reason,  are  much 
more  capable  of  being  the  subjects  of  prescription  than  others. 
The  heavier  the  burden  they  impose  on  the  servient  estate,  the 
stronger  the  presumption  from  acquiescence.  A  strong  instance 
on  one  side  is  the  easement  of  flowage.  On  the  other  side  such 
easements  as  are  merely  negative  are  so  light  a  burden  that  they 
hardly  call  for  resistance,  and  mere  acquiescence  in  their  exer- 
cise counts  for  very  little.  Thus  it  is  denied  that  the  right  to 
light  and  air  are  easements  which  can  be  gained  by  any  prescrip- 
tion properly  so  called.  Wash,  on  Easements,  492,  493.  The 
enjoyment  of  them  cannot,  in  any  sense,  be  adverse  to  the 
owner,  since  the  person  only  uses  what  is  his  own,  and  in  no 
manner  affects  or  interferes  with  the  enjoyment  of  the  owner  of 
his  property.  A  mere  claim,  although  manifested  by  acts  like 
the  erection  of  a  building,  if  confined  to  the  parties'  own  land, 
cannot  ripen  into  an  easement.  The  prescriptive  right  to  light 
or  air  is  generally  denied  in  this  country.  Powell  v.  Sims,  5 
W.  Va.  1 ;  Mullen  v.  Strieker,  19  Ohio  St.  135  ;  Ward  v.  Real,  37 
Ala.  501  ;  Myers  v.  Gemmel,  10  Barb.  5S7  ;  vol.  1,  296. 

§  13.  The  owner  must  be  able  to  assert  his  rights.  There  is 
implied,  as  has  already  been  stated,  in  the  idea  of  an  implied 
grant,  a  person  capable  of  making  it.  Acquiescence  involves 
two  ideas  ;  first,  knowledge,  and  then  the  ability  to  act  on  that 
knowledge  and  make  active  objection.  If,  therefore,  the  owner 
of  the  land  is  insane  or  an  idiot,  he  cannot  know  what  is  being 
claimed  or  done  upon  it,  and  his  neglect  to  remonstrate  raises 
no  presumption  against  him.  One  must  first  be  able  to  speak 
before  his  silence  is  an  assent.  Edson  v.  Munsell,  10  Allen, 
557.  So  of  an  infant  under  years  of  understanding.  Watkins 
v.  Peck,  13  N.  H.  360;  Lamb  v.  Crosland,  4  Rich.  (S.  C.)  536; 
Melvin  v.  Whiting,  13  Pick.  184.  In  these  cases  also,  the  other 
objection  would  apply,  that  they  have  no  capacity  to  resist  the 
claim.  In  cases  of  women  under  coverture  and  minors  of  more 
mature  years,  the  latter  objection  only  applies.  Where  the  dis- 
abilities of  married  women  have  been  removed,  they  can  hardly 
claim  the  benefit  of  this  exception.  But  although  the  theory 
would  seem  to  require  that  all  periods  of  minority,  insanity,  oi 
other  disability,  should  be  excepted  from  the  time  of  prescript 
tion,  some  of  the  courts  have  felt  obliged  to  follow  the  analogy 
of  the  statute  of  limitations  and  regard  only  such  disabilities  as 
were  in  existence  at  the  time  when  the  prescription  began  to  run 
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Mebane  v.  Patrick,  1  Jones  (N.  C.)>  23  ;  Allis  v.  Moore,  2 
Allen,  306 ;  Edson  v.  Munsell,  10  id.  557  ;  Reimer  v.  Stuber,  20 
Penn.  St.  463  ;  Tracy  v.  Atherton,  36  Vt.  517 ;  Wallace  v. 
Fletcher,  30  N.  H.  454. 

§  14.  Remainder-men  and  reversioners.  The  whole  situation 
of  the  estates  and  the  relation  to  them  of  all  the  parties  are 
always  to  be  considered  in  questions  of  presumptive  evidence. 
Thus,  it  may  be  shown  to  rebut  a  presumption  of  a  deed  or  grant 
from  long  user,  that  such  enjoyment  began  during  a  long  term 
of  years  or  during  an  estate  for  life,  when  the  reversioner  or 
remainder-man  had  no  power  to  resist  it.  Wood  v.  Veal,  5  Barn. 
&  Aid.  454;  Daniel  v.  North,  11  East,  372;  Coalter  v.  Hunter, 
4  Rand.  (Va.)  58 ;  Biddle  v.  Ash,  2  Ashm.  (Penn.)  221 ;  Pierre 
v.  Fernald,  26  Me.  436 ;  Ladym.an  v.  Grave,  L.  R.,  6  Ch.  App. 
763.  But  it  is  said  that  if  the  user  be  begun  while  the  land  is  in 
possession  of  the  owner,  a  subsequent  lease  by  him  will  not  sus- 
pend the  running  of  the  time  of  prescription.  Cross  v.  Lewis,  2 
Barn.  &  Cr.  686.  This  seems  to  be  in  analogy  to  the  case  of 
minors  and  insane  persons.  Ante,  702,  §  13.  It  is  now  settled  that 
an  easement  acquired  by  a  tenant  would  inure  to  the  benefit  of 
the  reversioner,  on  the  termination  of  the  lease.  Holland  v. 
Long,  7  Gray,  487. 

Where  a  permanent  right  of  way  is  acquired  by  a  tenant  as 
appurtenant  to  the  demised  premises,  at  the  expiration  of  the  ten- 
ancy, it  inures  to  the  benefit  of  the  landlord.  Dempsey  v.  Kipp, 
61  N.  Y.  (17  Sick.)  462.  But  the  presumption  may  be  satisfied 
by  holding  the  easement  to  be  appurtenant  to  the  tenant's  estate. 
A  tenant  cannot  gain  a  prescription  against  his  reversioner,  for 
it  would  amount  to  a  partial  denial  of  his  title.  But  it  would 
seem  that  a  remainder-man  or  reversioner  may  gain  such  right 
against  the  tenant.  But,  as  we  have  said,  in  all  cases  where  there 
is  a  written  grant  establishing  the  relations  of  the  parties,  it  is 
presumed  that  they  intend  to  conform  to  it.  Atkins  v.  Bord- 
man,  2  Mete.  (Mass.)  457.  The  rule  would  be  the  same  where 
there  was  any  recognized  relation  between  the  parties  which 
could  include  the  acts.  Although,  as  we  have  said,  acts  per- 
formed while  a  tenant  is  in  possession  will  not  charge  the  land 
with  an  easement,  yet,  if  they  were  known  to  the  landlord,  they 
may  give  a  character  to  his  subsequent  relations  with  the  person 
performing  them  and  claiming  to  acquire  a  right  by  means  of 
them.  Thus,  although  an  easement  actually  acquired  by  pre- 
scription  cannot  be  given  up  by  parol,  yet  permission  asked  and 
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received,  after  the  expiration  of  the  time  of  prescription,  may  be 
evidence  as  to  the  character  of  the  previous  user.  Tracy  v. 
Atherton,  36  Vt.  503.  And  the  user  of  the  tenant  being  con- 
tinued by  the  landlord  after  the  expiration  of  the  term,  may 
raise  a  presumption  that  the  right  was  exercised  not  independ- 
ently by  the  tenant,  but  as  appendant  to  the  premises  demised. 


ARTICLE  Y. 

EASEMENTS   BY   PUBLIC   DEDICATION". 

Section  1.  Who  may  claim.  It  has  already  been  stated  that 
public  corporate  bodies  like  towns  may  gain  rights  in  the  nature 
of  easements  by  continued  acts  of  corporate  enjoyment.  In  this 
manner  a  right  of  way  man  be  gained.  Commonwealth  v.  New- 
bury, 2  Pick.  51  ;  Nudd  v.  Hobbs,  17  N",  H.  525.  And  in  a  like 
manner  a  right  of  pasturage  which  any  inhabitant  of  the  town 
might  enjoy  by  turning  in  his  sheep  without  becoming  a  trespas- 
ser. Base  v.  Bunn,  21  N.  Y.  (7  Smith)  275.  Or  a  right  to  take 
water  from  a  well.  Race  v.  Ward,  4  El.  &  Bl.  702.  But  the 
right  so  gained  is  limited  to  the  use  of  those  constituting  that 
body  and  it  is  strictly  a  private  easement  and  not  a  public  right. 
Commonwealth  v.  Newbury,  2  Pick.  51.  "It  will  operate  in 
favor  of  the  town  only  and  will  give  no  right  of  passage  to  any 
but  the  inhabitants.  It  will  be  technically  a  private  way  and 
any  person  other  than  an  inhabitant  passing  upon  it  will  be  a 
trespasser."  Commonwealth  v.  Low,  3  Pick.  408 ;  Smith  v. 
Kinard,  2  Hill  (S.  C),  642,  n.  In  the  case  of  easements  of  this 
nature,  it  is  hard  to  see  how  the  acts  of  the  individuals  who 
compose  the  corporation  can  be  considered  as  corporate  acts. 
If  the  owner  of  the  land  did  not  acquiesce  but  resisted  and 
brought  his  action  he  could  hardly  make  the  corporation  the 
defendant.  This  difficulty  has  led  the  courts  in  many  cases  to 
overlook  any  distinction,  and  use  language  which  would  lead  one 
to  infer  that  ways  for  public  use,  whether  town  ways  or  public 
ways,  might  be  established  by  prescription.  Stedman  v.  South- 
bridge,  17  Pick.  162.  But  user  is  evidence  of  such  a  right  as 
will  make  the  acts  done  legal,  and  it  will  be  evidence  of  a  grant, 
a  dedication  or  a  legal  laying  out  of  a  highway  as  the  case  may 
require.  Lewiston  v.  Proctor,  27  111.  417 ;  Beall  v.  Clore,  6  Bush 
(Ky.),  680  ;  Morse  v.  Ranno,  32  Yt.  607  ;  Gentleman  v.  Soule,  32 
111.  278  ;  Green  v.  Canaan,  29  Conn.  167.     "It  is  now,  we  think. 
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too  late  to  contend  that  the  existence  of  a  highway  cannot  be 
proved  by  immemorial  usage."  Folger  v.  Worth,  19  Pick.  108. 
A  party  claiming  to  justify  his  acts  under  such  a  user  is  not 
obliged  to  rely  merely  upon  a  presumption  of  grant  but  he  may 
rest  on  a  presumption  of  a  right  or  of  any  grant,  reservation, 
or  record,  which  may  be  necessary  to  establish  his  title,  and 
this  may  properly  be  regarded  as  a  species  of  prescription 
established  by  analogy  to  the  statute  of  limitations.  Wallace  v. 
Fletcher,  30  N.  H.  434.  In  analogy  to  other  prescriptions  it 
may  be  held  that  such  user  is  evidence  that  at  some  former 
period  the  highway  was  duly  laid  out  and  established  by  com- 
petent authority  (Campion's  petition,  41  N.  H.  197;  Slate  v. 
Hunter,  5  Ired.  [N.  C]  369;  Todd  v.  Rome,  2  Greenl.  [Me.]  55; 
Hicks  v.  Fish,  4  Mason  [C.  C],  310),  as  in  case  of  a  custom,  there 
could  be  no  presumed  grant  of  a  right  to  use  a  way,  for  the 
reason  that  there  could  be  no  grantee  in  the  assumed  grant. 
Shurmeier  v.  St.  Paul  R.  R.,  10  Minn.  82.  It  will  not  be  useful 
farther  to  examine  the  theories  of  the  origin  of  such  ways,  and 
for  the  sake  of  convenience  they  will  all  be  treated  under  the 
head  of  dedication.  Whether  they  originate  in  a  presumed  lay- 
ing out  or  in  a  dedication  the  right  becomes  a  public  one.  It  is 
not  necessary  that  there  should  be  a  corporation  to  whom  it  may 
be  made.  It  may  be  valid  without  any  specific  grantee  in  esse 
at  the  time,  to  whom  the  fee  could  be  granted.  Hunter  v.  Sandy 
Hill,  6  Hill  (N.  Y.),  407.  The  public  is  an  ever  existing  grantee 
capable  of  taking  a  dedication  for  public  uses.  Warren  v.  Jack- 
sonville, 15  111.  236.  A  dedication  is  properly  only  to  the  pub- 
lic use.  There  can  be  none,  properly  speaking,  to  a  private  use. 
A  private  pass  way  cannot  be  created  by  dedication.  Hall  v. 
McLeod,  2  Mete.  (Ky.)  98  ;  Wilder  v.  SB.  Paul,  12  Minn.  208 ; 
Bermondsey  v.  Brown,  L.  R.,  1  Eq.  204.  If  we  consider  the 
dedication  as  resting  upon  a  presumed  grant,  it  would  seem  to 
be  a  grant  to  the  proper  public  officers  in  trust  for  the  use  of  the 
public,  and  when  once  complete,  any  person  as  a  beneficiary  has 
the  right  to  claim  the  use  of  it.  The  proper  authority  to  take 
charge  of  what  has  been  dedicated,  is  the  local  corporate  body 
within  which  the  same  is  situated,  having  charge  of  similar  in- 
terests. 2  Sm.  Ld.  Cas.  (5th  Am.  ed.)  222 ;  Winona  v.  Huff,  11 
Minn.  119;  Commonwealth  v.  Alburger,  1  Whart.  (Penn.)  485. 
Although  a  dedication  must  be  to  the  public  generally,  and  not 
to  a  part  of  them  only,  yet  it  may  be  limited  to  special  uses. 
Trustees  v.  Hoboken,  33  N.  J.  Law,  13 ;  Bermondsey  v.  Brown, 
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L.  R.,  1  Eq.  215.  It  may  be  to  a  town  not  yet  incorporated  {Cin- 
cinnati v.  White,  6  Pet.  [U.  S.]  431  ;  Cady  v.  Conger,  19  N.  Y.  [5 
Smith]  256  ;  Cole  v.  Sproiol,  35  Me.  161 ;  Sheen  v.  Lynch,  1  Rob. 
[Va.]  186) ;  the  only  limit  being,  that  what  is  dedicated  is  suited 
to  the  wants  of  the  community  at  large. 

§  2.  Dedication  and  acceptance.  Dedication  must  originate  in 
the  voluntary  donation  of  the  owner  of  the  land  and  be  com- 
pleted by  the  acceptance  of  the  public.  Green  v.  Chelsea,  24 
Pick.  71 ;  Child  v.  Chappell,  9  N.  Y.  (5  Seld.)  256  ;  San  Fran- 
cisco Co.  v.  Calderwood,  31  Cal.  589 ;  Dodge  v.  Stacey,  39  Yt.  574. 
No  one  but  the  owner  of  the  fee  can  make  the  dedication.  Lee 
v.  Lake,  14  Mich.  12  ;  Schenley  v.  Commonwealth,  36  Penn.  St. 
29  ;  Ward  v.  Davis,  3  Sandf.  (N.  Y.)  502  ;  Baugan  v.  Mann,  59 
111.  492.  A  married  woman  alone  cannot  make  a  dedication. 
Todd  V;  Pittsburg  It.  R.,  19  Ohio  St.  514.  Nor  a  mortgagor. 
Hoole  v.  Attorney-General,  22  Ala.  190.  Nor  a  trespasser  or 
tenant.  Gentleman  v.  Soule,  32  111.  279 ;  State  v.  Atherton,  16 
N.  H.  208.  One  of  two  tenants  in  common  cannot  dedicate  the 
common  land.  Such  attempted  dedication  would  be  ineffectual 
against  him  as  well  as  against  his  cotenants.  For  the  right  given  is, 
in  its  nature,  exclusive.  Scott  v.  State,  1  Sneed  (Tenn.),  629.  There 
cannot  be  a,  dedication  of  a  highway,  with  a  right  reserved  to 
destroy  or  resume  it.  But  a  foot-path  may  be  dedicated  across 
an  arable  field,  with  a  right  to  plow  it  up.  Mercer  v.  Woodgate, 
L.  R.,  5  Q.  B.  26  ;  Arnold  v.  BlaJcer,  L.  R.,  6  id.  433 ;  San  Fran- 
cisco v.  Canavan,  42  Cal.  543.  How  such  dedication  is  proved, 
and.  its  effect,  we  shall  consider  farther  on.  To  work  a  complete 
dedication,  there  must  be  an  acceptance  of  the  offered  benefit  by 
those  for  whom  it  is  intended.  Baker  v.  St.  Paul,  8  Minn.  494. 
It  is  difficult  to  define  what  evidence  of  acceptance,  on  the  part 
of  the  public,  is  sufficient  to  give  effect  to  the  dedication.  In 
Cook  v.  Harris,  61  N.  Y.  (16  Sick.)  448,  it  is  said :  "A  dedica- 
tion of  land  to  the  public  use,  as  a  highway,  is  not  required  to 
be  in  writing,  and  when  accepted  is  irrevocable.  Acts  and 
declarations  of  the  owner,  manifesting  an  interest  to  devote  the 
property  to  such  public  use,  are  proper  evidence  to  prove  a  dedi- 
cation. And  the  acceptance  may  be  proved  by  long  public  use, 
or  by  acts  of  the  proper  public  officers  recognizing  and  adopting 
the  highway."  In  Guthrie  v.  New  Haven,  31  Conn.  321,  it  was 
thought  that  an  acceptance  might  be  presumed  if  the  right  dedi- 
cated was  of  public  convenience  and  benefit.  So,  in  Child  v. 
Chappell,  9  N.  Y.  (5  Seld.)  246,  it  was  said  :  "As  a  rule  of  wis- 
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dom,  the  acceptance  of  a  dedication  of  land,  for  public  use.  may 
be  presumed  from  the  beneficial  nature  of  the  dedication." 
Acceptance  may  be  by  parol,  or  by  any  act  irreconcilable  with 
any  other  construction.  Irwin  v.  Dixion,  9  How.  (U.  S.)  31. 
Among  the  things  admissible  as  evidence,  are  an  express  accept- 
ance by  the  town;  repairs  made  by  its  officers  {Reese  v.  Chicago, 
38  III.  322) ;  recognizing  it  in  maps,  and  its  public  use  as  a  high- 
way without  objection  {Bailey  v.  Fairfield,  Brayt.  [Vt.]  128 ; 
Page  v.  Weather  sfield,  13  Vt.  429) ;  long  user  and  repairs. 
Hiner  v.  Jeanpert,  65  111.  428 ;  In  re  Ingraham,  4  Hun  (N.  Y.), 
495.  In  some  States,  some  direct  recognition  of  the  dedication 
by  the  proper  authorities  is  required.  Hyde  v.  Jamaica,  27  Vt. 
443;  Tillman  v.  People,  12  Mich.  401;  Trustees  of  Jordan  v. 
Otis,  37  Barb.  (N.  Y.)  50.  And  constructing  the  approaches  to  a 
bridge  is  a  sufficient  adoption  to  render  the  town  liable.  Joliet 
v.  Verby,  35  111.  58.  In  Bis  sell  v.  N.  T.  Central  R.  R.,  26  Barb. 
634,  the  court  held  that  the  acceptance  must  be  by  some  express 
corporate  or  official  act,  or  by  user,  distinct  and  unequivocal,  of 
such  street  as  a  public  way.  Where  the  dedication  throws  a 
burden  of  duty  and  liability  on  the  local  corporation,  there  can 
be  no  acceptance  without  their  consent.  Kelly's  Case,  8  Gratt. 
(Va.)  632.  The  corporation  may  manifest  their  assent  by  neglect 
to  act  as  well  as  by  positive  acts.  Thus,  if  the  town  shut  up  the 
old  way  and  leave  no  other  avenue  for  travel,  except  the  dedi- 
cated way,  it  is  evidence  of  an  acceptance.  Blodgeit  v.  Royal- 
ton,  14  Vt.  294.  And  of  this  nature  is  the  user  of  the  way  by  the 
public,  not  that  the  public  have  themselves  the  power  to  accept 
the  dedication  and  thus  charge  the  town  with  its  support,  but 
long  user  by  the  public,  without  objection  by  the  authorities, 
becomes  evidence  of  their  consent  to  the  use  and  consequent 
acceptance  of  the  dedication.  Curtis  v.  Hoyt,  19  Conn.  154 ; 
Holmes  v.  Jersey  City,  1  Beasl.  (N.  J.)  299;  Trustees  v.  Otis,  37 
Barb.  (N.  Y.)  50  ;  Beall  v.  Clore,  6  Bush  (Ky.),  680  ;  Hay  den  v. 
Stone,  112  Mass.  350;  Steams  v.  Nashua,  46  N.  H.  199  ;  Abbott 
v.  Mills,  3  Vt.  521.  But  the  user  must  be  of  long  enough  con- 
tinuance in  time  and  of  sufficient  extent  to  show  that  the  public 
convenience  requires  a  way.  Buchanan  v.  Curtis,  25  Wis.  99. 
In  one  case,  a  user  for  ten  years  was  held  sufficient.  Des  Moines 
v.  Hall,  24  Iowa,  234.  In  another,  twenty  years  was  required. 
Attorney-General  v.  Morris  R.  R.,  4  C.  E.  Green  (N.  J.),  391 ;  see 
§  8,  below.  But  this  user  may  be  explained,  and  the  presump- 
tions arising  from  it,  rebutted  by  evidence  that  it  was  by  indi- 
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vidual  proprietors  owning  lands  adjoining  that  dedicated.  Cook 
v.  Burlington,  30  Iowa,  106  ;  Wilder  v.  St.  Paul,  12  Minn.  203. 
The  question  may  have  a  different  aspect  as  against  the  person 
dedicating.  He  may  estop  himself  to  deny  an  acceptance,  where, 
by  gross  negligence,  he  has  led  the  public  to  suppose  that  such 
dedication  has  been  made.  Wilder  v.  St.  Paul,  12  Minn.  200  ; 
Holmes  v.  Jersey  City,  1  Beasl.  (N.  J.)  308.  The  principles  of 
dedication,  so  far  as  they  relate  to  streets,  are  in  many  States 
modified  by  statute. 

§  3.  Intention  to  dedicate  essential.  To  constitute  a  dedica- 
tion, there  must  be  a  design  on  the  part  of  the  owner  of  the  land 
to  make  it.  There  is  no  element  in  the  acquisition  of  the  right 
which  requires  that  there  shall  be  any  thing  adverse  in  it,  as  in 
case  of  prescription.  Beall  v.  Clore,  6  Bush  (Ky.),  680.  The 
intention  to  dedicate  must  be  unequivocally  and  satisfactorily 
proved.  The  proof  may  be  of  any  act  of  the  party,  by  deeds, 
parol  or  written  declarations,  or  by  acts.  Godfrey  v.  Alton,  12 
111.  29 ;  Scott  v.  State,  1  Sneed  (Tenn.),  633 ;  Bermondsey  v. 
Brown,  L.  R.,  1  Eq.  215 ;  Morse  v.  Ranno,  32  Vt.  606.  Dedi- 
cations have  been  established  in  every  conceivable  way  by  which 
the  intention  of  the  party  could  have  been  manifested.  Waugh 
v.  Leech,  28  111.  492.  In  case  of  a  way,  it  has  been  held  that 
there  must  be  a  manifest  intention  to  accommodate  the  public 
through  a  man' s  land,  before  he  shall  be  held,  by  implication,  to 
have  given  it  for  public  use.  Therefore,  if  at  the  opening  of 
the  way,  a  post  or  a  gate  was  put  up,  it  negatives  the  intention 
of  dedication,  though  soon  thrown  down.  Commonwealth  v. 
Newbury,  2  Pick.  51 ;  Rugby  Charity  v.  Merry  weather,  11  East, 
376 ;  Carpenter  v.  Gwynn,  35  Barb.  406 ;  Proctor  v.  Lewiston, 
25  111.  153.  But  there  would  be  an  implied  license  to  travelers, 
fixed  by  the  apparent  use  for  which  the  way  is  intended,  and 
they  would  have  no  occasion  to  inquire  whether  the  way  was  a 
public  one  or  not.  Stafford  v.  Coyney,  7  Barn.  &  Cres.  259 ; 
Cleveland  v.  Cleveland,  12  Wend.  172 ;  Danforth  v.  Pur  ell,  8 
Allen,  244.  The  use  of  a  way  by  the  public,  without  objection 
by  the  owner,  is  evidence  of  intention  on  the  part  of  the  owner 
of  the  land  to  dedicate  it ;  but  a  single  act  of  interruption  by 
the  owner,  is  of  more  weight  than  many  acts  of  enjoyment  by 
the  public.  Poole  v.  Huskinson,  11  Mees.  &  Wels.  827 ;  Skeen 
v.  Lynch,  1  Rob.  (Va.)  186 ;  Dwinel  v.  Barnard,  28  Me.  554 ; 
Stacey  v.  Miller,  14  Mo.  478.  But  it  is  said  to  be  every  day's 
practice  to  presume  a  dedication,  from  the  acquiescence  of  the 
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owner  in  the  use.  Knight  v.  Heaton,  22  Yt  483;  Hayden  v. 
Stone,  112  Mass.  349.  .  The  situation  of  the  land  may  be  such  as 
to  negative  the  intention.  Thus,  no  man  loses  the  right  to  en- 
close the  land  lying  between  his  buildings  and  the  street  by  leav- 
ing it  open.  Goicen  v.  Philadelphia  Exchange  Co.,  5  Watts  & 
S,  (Penn.)  141  ;  Tallmadge  v.  East  River  Bank,  26  N.  Y.  (12 
Smith)  108 ;  Morse  v.  Ranno,  32  Vt.  600 ;  Fall  River  Print 
Works  v.  Fall  River,  110  Mass.  428.  Where  the  road  is  opened 
as  a  private  way,  no  length  of  use  by  others  will  make  it  a  pub- 
lic way.  Hall  v.  McLeod,  2  Mete.  (Ky.)  98.  So  a  permissive 
use  of  a  way  by  certain  portions  of  the  community  is  a  license, 
and  not  a  dedication.  Stafford  v.  Coyney,  7  Barn.  &  Cr.  259. 
But  in  case  of  a  way  opened  from  one  street  to  another  by  the 
owner  of  a  tavern  which  stood  between  the  streets  to  accommo- 
date the  patrons  of  his  tavern,  there  may  be  a  dedication.  Com- 
monwealth v.  Petilcler,  110  Mass.  62.  Conveying,  with  refer- 
ence to  a  plan  (Clark  v.  Elizabeth,  37  N.  J.  [Law]  120),  or  recog- 
nizing the  existence  of  a  street  in  the  deed  (State  v.  Newark, 
37  N.  J.  [Law]  420  ;  In  re  Ingraham,  4  Hun  [N.  Y.],  495),  will 
be  a  dedication.  But  the  street  must  be  actually  laid  out,  and 
the  intent  clearly  inferable  from  the  facts  of  the  case.  In  re 
Eleventh  Ave.,  49  How.  (N.  Y.)  208.     See  §  6  below. 

§  4.  To  what  uses  land  may  be  dedicated.  The  persons  who 
may  use  the  dedicated  land  cannot  be  limited,  for  the  dedication 
must  be  for  the  benefit  of  the  public,  and  not  for  a  particular 
portion  of  it.  Bermondsey  v.  Brown,  L.  R.,  1  Eq.  215.  But  in 
order  that  the  use  may  be  public,  it  is  not  necessary  that  all  per- 
sons without  distinction  shall  be  able  or  entitled  to  share  its 
advantages.  It  is  enough  that  the  inhabitants,  or  a  portion  of 
the  inhabitants,  of  a  city,  town  or  village,  may  share  them. 
Ward  v.  Davis,  3  Sandf.  (N.  Y.)  502 ;  Fisher  v.  Beard,  32  Iowa, 
353.  The  purposes  for  which  the  public  may  use  the  land  may 
be  limited.  They  must  take  secundum  formam  doni.  If  they 
cannot  take  in  that  way,  they  cannot  take  at  all.  Stafford  v. 
Coyney,  7  Barn.  &  Cr.  257.  In  Poole  v.  Hutchinson,  11  Mees. 
&  Wels.  827,  it  was  held  that  there  might  be  a  dedication  to  the 
public  for  a  limited  purpose  as  for  a  foot-way,  a  horse-way,  or 
a  drift-way.  So  for  a  way  for  all  purposes,  except  carrying  coal. 
Stafford  v.  Coyney,  7  Barn.  &  Cr.  257 ;  Barraclough  v.  Johnson^ 
8  Ad.  &  El.  99  ;  Gowen  v.  PhiladelpJria  Exchange  Co.,  5  Watts  <& 
Serg.  (Penn.)  141 ;  Hemphill  v.  Boston,  8  Cush.  195  ;  Arnold  v. 
Blaker,  L.  R.,  6  Q.  B.  433 ;  Arnold  v.  Holbrook,  L.  R.,  8  Q.  B.  96 ; 
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S.  C.,  4  Eng.  R.  236 ;  Stevens  v.  Nashua,  46  N.  H.  195.  Where  the 
dedication  is  in  terms  absolute,  it  is,  of  course,  limited  by  the 
nature  of  the  use  to  which  it  is  given.  Thus,  land  dedicated  for 
the  burial  of  the  dead  could  not  be  used  for  a  highway.  Dedica- 
tions, made  for  the  following  purposes,  have  been  sustained  : 
To  pious  uses  such  as  glebe  land,  or  land  for  the  erection  of  a 
church,  for  the  use  of  a  non-existing  church,  or  for  the  burial  of 
the  dead  {Beatty  v.  Kurtz,  2  Pet.  [U.  S.]  566,  583 ;  Monkato  v. 
Willard,  13  Minn.  18) ;  a  spring  of  water  for  public  use  {Mc- 
Connell  v.  Lexington,  12  Wheat.  [U.  S.]  582) ;  land  for  a  public 
square  in  a  city  {Cincinnati  v.  White,  6  Pet.  [U.  S.]  431  ;  Com- 
monwealth v.  Alburger,  1  Whart.  [Penn.]  469) ;  land  for  a  street 
{Denning  v.  Roome,  6  Wend.  651) ;  land  for  a  sidewalk  {Stevens 
v.  Nashua,  46  N.  H.  195) ;  land  for  footways  {Gould  v.  Boston, 
120  Mass.  302  ;  Mercer  v.  Woodgate,  L.  R,  5  Q.  B.  26) ;  land  for 
a  public  quay  or  landing  place  {New  Orleans  v.  United  States, 
10  Pet.  [U.  S.]  662, 712  ;  Gardiner  v.  Tisdale,  2  Wis.  153 ;  Godfrey 
v.  Alton,  12  111.  29  ;  Boll  v.  Stennett,  8  T.  E.  606) ;  land  for  pub- 
lic commons,  or  for  sites  for  court-houses  or  other  public  build- 
ings ;  for  a  square,  common  or  other  common  privilege  or  immu- 
nity {Hunter  v.  Sandy  Hill,  6  Hill  [N.  Y.],  407 ;  Watertown  v. 
Cowen,  4  Paige,  510  ;  Abbott  v.  Mills,  3  Vt.  521) ;  and,  gener- 
ally, all  sorts  of  easements  and  rights  to  the  enjoyment  of  land, 
whether  for  use  or  pleasure,  which  may  be  acquired  by  grant  or 
prescription  by  an  individual,  and  which  may  be  capable  of  a 
public  use,  may  also  be  acquired  by  the  public  by  actual  dedi- 
cation. Post  v.  Pearsall,  22  Wend.  480 ;  Rowan  v.  Portland, 
8  B.  Monr.  (Ky.)  232.  A  dedication,  properly,  is  only  to  the 
public  use ;  and  there  can  be  none,  properly  speaking,  to  a  pri- 
vate use,  as  for  a  private  way  {Hall  v.  McLeod,  2  Mete.  [Ky.] 
98) ;  nor  a  right  to  take  fish  upon  a  private  close  {Cobb  v.  Daven- 
port, 4  Vroom  [N".  J.],  223) ;  but  an  artificial  channel  may  be 
dedicated  for  purposes  of  navigation  {Dwinel  v.  Barnard,  28 
Me.  554,  562;  Delaney  v.  Boston,  2  Harr.  [Del.]  489);  so  a  lake 
or  artificial  pond  might  be  dedicated  for  purposes  of  pleasure 
{Blundell  v.  Caterall,  5  Barn.  &  Aid.  268).  There  also  may  be 
a  limited  or  partial  acceptance  of  what  has  been  dedicated  in  a 
more  general  form,  and,  in  that  case,  the  dedication  takes  effect 
only  to  the  limited  or  qualified  extent.  Washb.  on  Easements, 
140;  State  v.  Trask,  6  Vt.  364,  367;  Commonwealth  v.  Fisk,  8 
Mete.  245.  Although  the  mode  of  dedicating  land  to  the  public 
use  may  be  substantially  the  same,  whether  it  be  for  a  highway, 
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a  public  square  or  a  public  common,  yet,  the  uses  and  purposes 
intended  being  different,  the  character  of  the  easements  acquired 
in  the  land  will  vary,  according  to  the  nature  of  the  uses  in- 
tended. Thus,  if  it  be  a  public  highway,  every  one  may  pass 
over  it  at  his  will  in  any  suitable  mode  of  traveling.  But  if  it  is 
a  common  or  square,  it  may  be  improved  and  ornamented  for 
the  purposes  of  health  and  enjoyment,  and  the  public  must  con- 
form to  all  suitable  rules  laid  down  for  the  use  of  it.  Langley 
v.  Gallipolis,  2  Ohio  St.  107 ;  Rowan  v.  Portland,  8  B.  Monr. 
(Ky.)  232 ;  Wellington,  petitioner,  16  Pick.  87  ;  Commonwealth 
v.  Rush,.U  Penn.  St.  186  ;   Winona  v.  Huff,  11  Minn.  136. 

§  5.  The  owner  need  not  part  with  the  fee.  In  determining 
how  much  of  his  interest  has  been  parted  with  by  the  owner  of 
the  fee,  and  who  dedicates  it  to  the  public,  reference  must  be 
had  to  the  uses  for  which  it  is  intended.  Washb.  on  Easements, 
*157.  It  is  not  necessary  that  he  should  part  with  the  fee.  He 
will  only  be  presumed  to  part  with  such  interest  as  is  necessary 
to  make  the  gift  effectual.  It  is  not  inconsistent  with  an  effectual 
dedication,  that  the  owner  should  make  any  and  all  uses  of  the 
land  which  do  not  conflict  with  the  purposes  to  which  it  is  dedi- 
cated. Abbott  v.  Mills,  3  Vt.  521 ;  Hunter  v.  Sandy  Hill,  6  Hill 
(N\  Y.),  407;  Post  v.  Pear  sail,  22  Wend.  (N.  Y.)  451 ;  Cincin- 
nati v.  White,  6  Pet.  (U.  S.)  442 ;  Barclay  v.  Howell,  id.  498 ; 
Connehan  v.  Ford,  9  Wis.  240 ;  Scott  v.  State,  1  Sneed  (Tenn.), 
632  ;  Commissioners  v.  Taylor,  2  Bay  (S.  C),  282 ;  Beat  v.  Stew- 
art, 6  Lans.  (N.  Y.)  408.  By  dedicating  a  way  he  does  not  de- 
prive himself  of  any  rights,  as  owner  of  the  land,  which  are 
consistent  with  the  right  of  passage  by  the  public.  Des  Moines 
v.  Hall,  24  Iowa,  234;  West  Covington  v.  Fretting,  8  Bush 
(Ky.),  128.  On  the  other  hand,  he  cannot  do  any  thing  which 
will  really  and  substantially  interfere  with  such  right  of  passage. 
The  property  of  the  soil  and  the  freehold,  subject  to  the  high- 
way, is  still  in  him.  Regina  v.  Pratt,  4  El.  &  Bl.  868 ;  Dubuque 
v.  Benson,  23  Iowa,  248 ;  Mercer  v.  Pittsburg  R.  R.,  36  Penn. 
St.  99.  Thus,  where  a  sidewalk  was  dedicated,  the  owner  was 
allowed  to  draw  heavy  loads  over  it  to  his  warehouse,  to  the 
in  jury  of  the  flagstones.  St.  Mary  Newington  v.  Jacobs,  L.  R., 
7  Q.  B.  47.  The  owner  of  the  land  maintained  trespass  against 
a  person  resting  the  end  of  a  bridge  on  the  dedicated  way,  in 
order  to  reach  it.  Lade  v.  Shepherd,  2  Strange,  1004.  The 
owner  of  the  soil  may  have  an  injunction  in  his  own  name 
against  a  railroad  company,  who  undertake  to  lay  down  their 
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rails  along  a  dedicated  street.  Schurmeier  v.  St.  Paul  R.  R.,  10 
Minn.  82.  He  may  dig  under  the  soil  for  minerals.  Dubuque  v. 
Benson,  23  Iowa,  248 ;  West  Covington  v.  Freking,  8  Bush 
(Ky.),  128.  The  lines  of  abutting  lots  run  to  the  center  of  the 
street.  Des  Moines  v.  Hall,  24  Iowa,  234.  To  this  there  is  an 
exception  in  a  few  States,  where  a  formal  dedication  is  held  to 
pass  the  soil  and  freehold  in  the  land.  Price  v.  Thompson,  48 
Mo.  361 ;  Des  Moines  v.  Hall,  24  Iowa,  234 ;  Alton  v.  Illinois 
Trans.  Co.,  12  111.  60.  It  follows,  under  the  general  rule,  that 
when  the  public  use  is  abandoned,  the  land  is  held  by  the  owner 
free  from  any  easement.  Des  Moines  v.  Hall,  24  Iowa,  234.  In 
case  of  the  dedication  of  a  public  square  for  the  accommoda- 
tion of  county  buildings,  or  of  a  church  building,  which  are 
either  erected  elsewhere  or  moved  away,  the  owner  may  resume 
possession.  Commonwealth  v.  Fisk,  8  Mete.  (Mass.)  238 ;  Stale 
v.  Trask,  6  Vt.  355.  The  public  may  lose  its  rights  by  non-user, 
or  by  adverse  occupation,  as  by  a  fencing  in  of  the  land  by  the 
owner.  Alves  v.  Henderson,  16  B.  Monr.  (Ky.)  131 ;  Knight  v. 
Heaton,  22  Vt.  480 ;  Pella  v.  Scholte,  24  Iowa,  285 ;  Callaioay 
Co.  v.  Nolley,  31  Mo.  393  ;  Baldwin  v.  Buffalo,  29  Barb.  (N.  Y.) 
396;  Commissioners  v.  Taylor,  2  Bay  (S.  C),  292.  If  the  dedi- 
cation is  made  for  a,  particular  purpose,  as  for  a  way,  it  is  pre- 
sumed that  the  owner  intends  to  grant  those  rights,  and  those 
only  which  a  way  laid  out,  in  the  ordinary  form  of  law,  carries 
with  it.  Thus,  where  a  footway  was  dedicated  across  arable 
land,  a  right  may  be  reserved  to  plow  it  up  at  proper  seasons. 
Mercer  v.  Woodgate,  L.  R.,  5  Q.  B.  26.  It  would  seem  that  a 
public  way,  created  by  dedication,  may  be  discontinued  by  the 
proper  authorities,  although  the  owner  cannot  recall  it. 

§  6.  By  what  acts.  A  valid  dedication  may  be  made  by  a 
single  act,  if  positive  and  unequivocal  in  its  nature  and  espec- 
ially where  purchases  have  been  made  upon  the  faith  which  the 
act  was  meant  to  induce.  Washb.  on  Easements,  *138.  It  has, 
therefore,  been  held,  that  where  the  streets  of  a  village,  for  in- 
stance, are  laid  down  on  a  plan  of  lots  and  are  sold  with  refer- 
ence to  it,  it  amounts  to  an  offer  of  dedication  which,  on  being 
accepted,  gives  a  perfect  right.  Child  v.  Chappell,  9  N.  Y.  (5 
Seld.)  246 ;  Clements  v.  West  Troy,  16  Barb.  251  ;  Commonwealth 
v.  Rush,  14  Penn.  St.  186.  "If  the  act  of  dedication  be  un- 
equivocal, it  takes  effect  immediately  ;  for  instance,  if  a  man 
builds  a  double  row  of  houses  opening  into  an  ancient  street  at 
each  end  and  sells  or  lets  the  houses,  that  is  instantly  a  high- 
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way."  Woody  er  v.  Hadden,  5  Taunt.  125  ;  Bissell  v.  N.  Y.  Cent. 
B.  P.,  26  Barb.  635.  Although  simply  opening  and  using  a  street 
might  be  evidence  of  a  dedication,  yet  the  deeds  of  the  abutting 
lands  may  rebut  the  presumption.  Bowers  v.  Suffolk  Manuf. 
Co.,  4  Cush.  332.  The  soil  of  streets  may  be  dedicated  for  high- 
ways by  plans  and  deeds  of  the  adjoining  land  and  acceptance 
by  the  proper  officers  although  they  have  never  been  opened  or 
wrought.  Matter  of  Thirty -second  Street,  19  Wend.  128 ;  Vick 
v.Vicksburg,  1  How.  (Miss.)  379  ;  Rector  v.  Hartt,  8  Mo.  448  ; 
Barclay  v.  Howell,  6  Pet.  (U.  S.)  504;  Wilder  v.  St..  Paul,  12 
Minn.  203.  Thus,  bounding  an  abutting  lot  on  the  land  as  a 
street  was  held  enough.  In  re  Ingraham,  4  Hun  (N.  Y.),  495. 
But  in  Hoole  v.  Attorney-General,  22  Ala.  190,  naming  it  as  a 
road  in  a  deed  of  adjoining  land  was  held  no  dedication,  and  in 
In  re  Eleventh  Avenue,  49  How.  (N.  Y.)  208,  it  was  held  that 
the  street  must  be  acutually  laid  out  on  the  land.  A  dedica- 
tion is  inferred  from  a  map  describing  the  street  and  long  use 
consistent  with  it.  Bayard  v.  Hargrove,  45  Ga.  342.  In  many 
of  the  western  States  a  dedication  may  be  made  by  laying  down 
and  describing  streets,  public  landings,  squares,  and  other  tracts 
set  apart  for  public,  charitable,  educational,  and  religious  uses, 
on  the  plan  of  the  town  and  then  recording  such  plan.  Wilder 
v.  St.  Paul,  12  Minn.  204 ;  Evansville  v.  Page,  23  Ind.  527 ; 
Yates  v.  Judd,  18  Wis.  118;  Callaway  Co.  v.  Nolley,  31  Mo. 
393  ;  Pes  Moines  v.  Hall,  24  Iowa,  234 ;  David  v.  New  Orleans, 
16  La.  Ann.  404  ;  Portland  v.  Whittle,  3  Oreg.  126 ;  Pope  v. 
Union,  3  C.  E.  Green  (N.  J.),  282.  But  there  must  be  a  sale  of 
the  lots  with  reference  to  the  plan  and  an  acceptance  of  the  dedi- 
cation. Logansport  v.  Dunn,  8  Ind.  378 ;  Badeau  v.  Mead,  14 
Barb.  328 ;  People  v.  Beaubien,  2  Doug.  (Mich.)  256  ;  Vick  v. 
Vicksburg,  1  How.  (Miss.)  379  ;  Harding  v.  Jasper,  14  Cal.  642 ; 
Morse  v.  Banno,  32  Vt.  600.  But  a  lot  laid  down  as  a  garden 
square  was  held  not  to  be  dedicated.  Pella  v.  Scholte,  24  Iowa, 
283.  Long  acquiescence  by  the  owner  in  the  use  of  the  land  for 
public  purposes  may  be  evidence  of  a  dedication.  Buchannan 
v.  Curtis,  25  Wis.  99 ;  Abbott  v.  Mills,  3  Vt.  521 ;  Poole  v. 
Huskinson,  11  Mees.  &  Wels.  830.  Suffering  land  to  remain 
unfenced  by  the  side  of  the  highway  or  leaving  it  open  for  the 
accommodation  of  the  public  as  a  means  of  access  to  a  store 
would  not  be  a  dedication.  In  all  cases  the  intention  of  the  owner 
is  open  to  explanation,  as  we  have  before  seen.  Ante,  708,  §  3 ; 
Hall  v.  McLeod,  2  Mete.  (Ky.)  98.    Thus,  there  is  no  dedication 
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of  a  private  way  opened  for  the  accommodation  of  the  dwelling 
houses  of  the  operatives  by  the  mill  owners,  though  used  by  the 
public.  Pur  gin  v.  Lowell,  3  Allen,  398  ;  Stone  v.  Jackson,  16 
C.  B.  199.  Where  the  land  owner  opened  a  court  and  built 
houses  on  each  side  but  it  remained  closed  at  the  end,  it  was  held 
that  there  was  no  dedication.  Woodyer  v.  Hadden,  5  Taunt.  125 ; 
Tillman  v.  People,  12  Mich.  401 ;  Holdane  v.  Trustees,  23  Barb. 
103.  Where  the  owner  lays  off  a  road  through  his  plantation 
for  his  own  convenience,  it  cannot  be  construed  as  a  dedication  of 
it  to  public  use.  If  it  has  become  a  public  market  place  or  even 
if  he  has  permitted  a  church  or  other  public  edifice  to  be  built  at 
the  end  of  the  road,  it  might  be  evidence  of  a  dedication.  Witter 
v.  Harney,  1  McCord  (S.  C),  67.  There  is  a  class  of  cases  in 
which  the  easement  is  not  strictly  a  public  one  which  resemble 
those  gained  by  dedication.  Where  a  street  is  laid  down  on  a 
plan  and  lots  sold,  but  there  is  no  effectual  dedication  to  the 
public,  the  purchasers  of  lots  have  a  right  to  have  the  street 
opened  and  to  use  it,  and  so  of  a  public  square.  Wiggins  v. 
McCleary,  49  N".  Y.  (4  Sick.)  348;  Pope  v.  Union,  3  C.  E.  Green 
(N.  J.),  282 ;  Becker  v.  St.  Charles,  37  Mo.  13 ;  Fisher  v.  Beard,  32 
Iowa,  346 ;  Wilder  v.  St.  Paul,  12  Minn.  203  ;  Baker  v.  Johnston, 
21  Mich.  351.  Thus,  the  purchaser  of  a  lot  bounded  on  a  plan 
by  a  private  way  gains  a  right  not  only  in  that  but  in  all  other 
ways  laid  down  on  the  plan  and  necessary  to  enable  him  to 
reach  the  public  street.  Fox  v.  Union  Sugar  He/.,  109  Mass. 
292  ;  Baxter  v.  Arnold,  114  Mass.  577. 

§  7.  Dedication  irrevocable.  A  dedication,  when  made  and 
accepted,  gives  an  absolute  interest  which  the  owner  of  the  land 
cannot  recall  or  revoke.  State  v.  Trask,  6  Yt.  355;  New  Orleans 
v.  United  States,  10  Pet.  662 ;  Commonwealth  v.  Alburger,  1 
Whart.  (Penn.)  469  ;  Missouri  Institute  v.  How,  27  Mo.  211 ; 
Huber  v.  Gazley,  18  Ohio,  18  ;  Rowan  v.  Portland,  8  B.  Monr. 
(Ky.)  247 ;  Scott  v.  State,  1  Sneed  (Tenn.),  632  ;  Dubuque  v. 
Moloney,  9  Iowa,  455  ;  Wilder  v.  St.  Paul,  12  Minn.  200  ;  Beall 
v.  Clore,  6  Bush  (Ky.),  680.  For  instance,  if  the  dedication  is  of 
land  for  a  road,  it  becomes,  after  acceptance,  as  perfect  a  right 
as  if  it  were  laid  out  by  the  authorities.  lb. 

But  if  one  makes  a  dedication  of  his  land  to  public  uses,  he 
will  be  at  liberty  to  revoke  it  at  any  time  before  it  has  been 
accepted.  Baker  v.  St.  Paul,  8  Minn.  494.  A  village  was  laid 
out  and  on  the  plat  was  a  block  marked  "  Public  Square,"  but 
the  plat  was  not  so  made  as  to  be  of  itself  a  dedication.     It  was 
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held  to  be  a  mere  offer,  which  might  be  withdrawn  before  accept- 
ance. The  intention  to  withdraw  it  was  sufficiently  manifested 
by  putting  the  land  to  a  use  inconsistent  with  such  dedication, 
even  after  twenty  years  had  elapsed.  Lee  v.  Lake,  14  Mich.  12. 
[f  the  public  have  never  used  what  is  intended  to  be  dedicated, 
the  land  owner  may  revoke  and  defeat  the  dedication.  San 
Francisco  v.  Calderwood,  31  Cal.  589.  Where  land  is  sold, 
bounded  on  a  street  not  open  for  use,  the  public  have  no  right 
to  insist  on  its  being  opened.  Becker  v.  St.  Charles,  37  Mo.  13. 
But,  in  New  Jersey,  it  is  held  that  the  owner  could  not  retract 
the  dedication  of  streets  when  once  unequivocally  manifested. 
Though  the  public  are  not  bound  to  accept  the  dedication,  they 
are  at  liberty  to  do  so  whenever  their  convenience  may  require. 
Trustees  v.  Hoboken,  33  N.  J.  (Law)  13.  But  even  where  there 
has  been  no  acceptance,  the  owner  may  be  estopped  to  deny  that 
the  street  has  become  a  highway.  Greene  v.  Canaan,  29  Conn. 
172.  If  he  does,- such  acts  in  pais  as  amount  to  a  dedication, 
the  law  regards  him  as  estopped  from  denying  that  the  public 
have  a  right  to  enjoy  what  is  dedicated,  or  from  revoking  what 
he  had  thus  declared  by  his  own  acts.  Cincinnati  v.  White,  6 
Pet.  (U.  S.)  431 ;  Cady  v.  Conger,  19  N.  Y,  (5  Smith)  256  ;  Haynes 
v.  Thomas,  7  Ind.  38  ;  Warren  v.  Jacksonville,  15  111.  236 ;  Cole 
v.  Sprowl,  35  Me.  161;  Skeen  v.  Lynch,  1  Robins  (Va.),  186; 
Vick  v.  Vicksburg,  1  How.  (Miss.)  379 ;  Connehan  v.  Ford,  9 
Wis.  240 ;  Winona  v.  Huff,  11  Minn.  135  ;  Wright  v.  Tukey,  3 
Cush.  294.  There  cannot  be  a  dedication  of  a  highway  with  a 
right  reserved  to  destroy  or  resume  it.  Mercer  v.  Woodgate,  L. 
R.,  5  Q.  B.  26.  The  dedication  must  be  irrevocable,  and  the 
reservation  of  such  right  would  defeat  it.  San  Francisco  Co.  v. 
Canavan,  42  Cal.  541. 

§  8.  Length  of  time  requisite.  There  is  no  fixed  time  required 
in  order  to  make  a  dedication  effectual.  It  may  be  complete  by 
a  single  act,  if  positive  and  unequivocal  in  its  nature,  and  may 
be  instantly  accepted  by  the  proper  officers  for  the  public,  and 
if  it  be  a  way,  becomes  that  moment,  ipso  facto,  a  highway. 
Bees  v.  Chicago,  38  111.  322 ;  Fisher  v.  Beard,  32  Iowa,  346 ; 
Wilder  v.  St.  Paul,  12  Minn.  200  ;  San  Francisco  v.  Calderwood, 
31  Cal.  589 ;  Hutto  v.  Tindall,  6  Rich.  (S.  C.)  Law,  402.  But,  in 
most  cases,  either  the  dedication  or  the  acceptance,  or  both, 
must  be  proved  by  evidence  of  acts  of  permission  and  enjoy- 
ment. And  length  of  enjoyment  is  always  an  important  element 
when  the  evidence  of  dedication  depends  on  acts  of  this  nature. 
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The  use  by  the  public  must  be  sufficiently  long  to  raise  a  pre- 
sumption of  dedication  on  the  part  of  the  owner,  and  to  evince 
an  acceptance  on  the  part  of  the  public.  One  test  to  which 
resort  has  been  had  is,  whether  the  thing  dedicated  has  been  used 
by  the  public  for  such  a  length  of  time  that  their  accommoda- 
tion and  the  enjoyment  of  private  rights  would  be  materially 
affected  by  the  interruption  of  such  a  user.  Miner  v.  Jeanpert,  65 
111.  428 ;  Mayberry  v.  Slandish,  56  Me.  342 ;  Buchanan  v.  Curtis, 
25  Wis.  107 ;  State  v.  Nudd,  23  N.  H.  327.  In  one  case,  eighteen 
months  user,  with  a  declaration  of  intent,  was  held  to  perfect  a 
dedication.  North  London  R.  R.  v.  St.  Mary,  21  Week.  Kep. 
798.  In  another,  four  or  five  years.  Jar  vis  v.  Dean,  3  Bing. 
447.  In  another,  six  years.  Hobbs  v.  Lowell,  19  Pick.  405.  In 
another,  nine  years.  Penquite  v.  Lawrence,  11  Ohio  St.  274.  In 
another,  ten  years.  But  in  these  cases  there  was  other  evidence 
of  a  dedication,  and  the  whole  matter  was  left  to  the  jury.  If, 
however,  the  only  evidence  of  a  dedication  is  its  having  been 
used  as  such  by  the  public,  such  user,  in  order  to  constitute 
sufficient  evidence  of  such  dedication,  must  have  continued  at 
least  twenty  years.  Hoole  v.  Attorney-General,  22  Ala.  190; 
Gould  v.  Glass,  19  Barb.  179 ;  Day  v.  Allender,  22  Md.  526 ; 
Hanson  v.  Taylor,  23  Wis.  548. 

§  9.  Mode  of  using  lands  dedicated.  The  object  for  which  the 
property  is  dedicated  may  be  expressly  defined  as  where  there 
is  an  express  dedication,  or  it  may  be  determined  by  the  user, 
which  is  the  evidence  of  dedication.  When  that  object  is  deter- 
mined, the  user  must  substantially  conform  to  it.  If  the  intended 
use  is  that  of  a  highway,  every  one  may  pass  over  it  at  his  conveni- 
ence in  any  proper  conveyance,  but  the  land  cannot  be  inclosed 
and  laid  out  for  pleasure  grounds.  Portland  v.  Whittle,  3  Oreg. 
126.  Nor  if  the  dedication  was  for  a  public  common,  or  for  a 
cemetery,  could  the  authorities  construct  a  street  across  it  under 
the  right  gained  by  dedication,  although  they  could,  no  doubt, 
by  the  exercise  of  the  right  of  eminent  domain.  Price  v.  Thomp- 
son, 48  Mo.  361 ;  Ransom  v.  Boat,  29  Iowa,  68  ;  Alton  v.  Illinois 
R.  R.  12  111.  60.  But  they  may  inclose,  improve  and  ornament 
such  land,  at  their  discretion,  for  the  purpose  of  carrying  out 
the  objects  of  the  gift.  Langley  v.  Gallipolis,  2  Ohio  St.  107 ; 
Rowan  v.  Portland,  8  B.  Monr.  (Ky.)  232 ;  Wellington,  Peti- 
tioner, 16  Pick.  87 ;  Commonwealth  v.  Rush,  14  Penn.  St.  186, 
190 ;  Winona  v.  Huff,  11  Minn.  136.  In  one  case,  it  was  held 
that,  although  a  lot  was  marked  on  a  plan  as  the  site  of  a  church, 
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no  right  existed  to  compel  a  user  of  the  lot  for  religious  uses. 
Chapman  v.  Gordon,  29  Ga.  250.  In  another  case,  where  land 
had  been  dedicated  for  public  buildings,  it  was  suggested  that,  if 
the  land  was  inclosed  and  ornamented,  it  might  continue  public, 
although  the  buildings  were  removed.  Commonwealth  v.  Fisk, 
8  Mete.  (Mass.)  245  ;  State  v.  Trask,  6  Vt.  355.  But  the  law  will 
not  extend  the  easement  which  is  claimed  by  construction  from 
an  alleged  dedication  by  a  sale  of  city  lots,  in  which  reference  is 
made  to  plans,  beyond  what  may  fairly  be  supposed  and  under- 
stood to  be  appurtenant  to  the  particular  lot  sold  and  to  be 
enjoyed  therewith.  Washb.  on  Easements,  §  *147.  The  land 
dedicated  cannot  be  sold  or  levied  on  by  the  creditors  of  the  city 
or  town.  Ransom  v.  Boat,  29  Iowa,  68.  Nor  can  it  be  applied 
to  any  use  variant  from  the  object  for  which  it  was  designed. 
Commonwealth  v.  Alburger,  11  Whart.  (Penn.)485;  Watertown 
v.  Cowen,  4  Paige,  510  ;  Dubuque  v.  Moloney,  9  Iowa,  460.  Even 
by  authority  of  the  legislature.  Warren  v.  Lyons,  22  id.  351 ; 
Le  Clerq  v.  Gallipolis,  7  Ohio,  218.  Thus,  land  dedicated  for  a 
school-house  cannot  be  sold,  and  the  funds  realized  applied  else- 
where. Board  of  Education  v.  Edson,  18  Ohio  St.  221.  But 
the  owner  who  dedicates  to  public  use,  as  for  a  highway,  a  por- 
tion of  his  land,  parts  with  no  other  right  than  a  right  of  passage 
to  the  public,  and  may  exercise  all  other  rights  of  ownership  not 
inconsistent  with  such  dedication.  St.  Mary  v.  Jacobs,  L.  K.,  7 
Q.  B.  47 ;  Hunter  v.  Sandy  Hill,  6  Hill  (N.  Y.),  411 ;  Dubuque 
v.  Moloney,  9  Iowa,  456 ;  Monkato  v.  Willard,  13  Minn.  18  ;  San 
Franciso  v.  Calderwood,  31  Cal.  589  ;  Railroad  v.  Schurmier,  7 
Wall.  (U.  S.)  2S9 ;  Inwin  v.  Dixion,  9  How.  (U.  S.)  31 ;  West  Cov- 
ington v.  Fr eking,  8  Bush  (Ky.),  128.  If  he  should  obstruct  the 
way  he  had  dedicated,  he  would  be  liable  to  indictment.  Com- 
missioners v.  Taylor,  2  Bay  (S.  C),  291.  The  use  and  enjoyment 
of  the  dedicated  property  is  under  the  control  of  the  public 
authorities.  Winona  v.  Huff,  11  Minn.  119.  In  Commonwealth 
v.  Alburger,  1  Whart.  (Penn.)  485,  the  court  say :  "  When  prop- 
erty is  dedicated  or  transferred  to  public  use,  the  use  is  indefinite 
and  may  vary  according  to  circumstances.  The  public  being 
themselves  unable  to  manage  or  attend  to  it,  the  care  and  employ- 
ment of  it  must  devolve  on  some  local  authority  as  its  guardian, 
who  are,  in  the  first  place,  to  determine  what  use  of  it  is  best  cal- 
culated for  the  public  interest,  subject,  as  charitable  uses  are,  to 
the  control  of  the  laws  and  the  courts,  in  case  of  any  abuse  or  mis- 
application of  the  trust.' '  But  this  language  can  only  apply  where 
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the  dedication  is  for  such  purposes  as  commons  and  squares 
Where  it  is  for  a  highway,  its  use  is  that  of  other  highways,  and 
the  local  officers  have  the  same  control  over  it  as  over  other 
highways. 

AETICLE  VI 

EASEMENTS   AND   SERVITUDES   OTHER   THAN   OF   WAT   AND   WATER. 

Section  1.  In  general.  The  easements  of  way  and  water  are 
by  far  the  most  numerous  and  probably  the  most  important,  and 
will  receive  separate  treatment.  But  as  civilization  has  advanced, 
every  new  use  of  land  and  every  refinement  in  the  title  has,  as  a 
general  rule,  involved  such  land  in  new  relations  to  the  tracts 
which  adjoin  it.  These  relations  are  either  natural  or  artificial 
and  the  easements  in  which  they  result  are  accordingly  divided 
into  natural  and  artificial.  Those  are  called  natural,  which  exist 
independently  of  human  creation,  although  modified  by  the  in- 
terference of  man ;  and  those  are  called  artificial  which  are 
wholly  created  by  the  art  of  man.  Laumier  v.  Francis,  23  Mo. 
181.  Of  the  first  class  are  easements  of  the  lateral  support  of 
land,  of  the  support  of  subjacent  land,  and  of  light  and  air. 
These  easements  are  dominant  until  man  interferes  to  raise  the 
need  of  them,  and  are  negative  in  their  character,  and  in  theory 
must  be  referred  in  their  origin  to  an  original  division  of  the 
land.  Of  the  second  class  are  easements  of  the  support  of 
houses,  of  party  walls,  of  the  support  of  parts  of  the  same 
house,  all  of  which  concerns  buildings,  of  laying  gas-pipes,  of 
fences  and  many  others  less  important. 

§  2.  Rights  to  build.  An  estate  may  receive  benefit  from  the 
character  of  the  houses  around  it  and  from  the  manner  of  their 
use  and  occupation.  It  is  not  uncommon  when  large  tracts  of 
land  are  laid  out  for  towns  or  villages,  to  impose  restrictions 
upon  the  nature  of  the  buildings  to  be  erected  upon  them,  their 
position,  materials,  or  manner  of  occupation.  If  it  is  apparent 
from  the  nature  of  these  restrictions,  that  they  are  part  of  a 
general  plan  in  which  each  lot  has  a  common  interest,  the  restric- 
tion becomes  a  servitude  imposed  on  each  lot  for  the  benefit  of 
all  the  others.  Such  restriction  may  also  be  made  directly  by 
express  words  in  favor  of  the  dominant  estate.  In  Parker  v. 
Nightingale,  6  Allen,  341,  the  restriction  was,  that  the  buildings 
should  be  of  brick  or  stone,  three  stories  in  height  and  used  for 
dwelling-houses  only.     Eastwood  v.  Lever,  33  L.  J.  (N.  S.)  355 
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In  Western  v.  Macdermot,  L.  R.,  1  Eq.  499  ;  S.  C,  L.  R.,  2  Ch. 
App.  72,  the  character  and  height  of  the  houses  was  limited.  In 
Kemp  v.  Sober,  1  Sim.  (N.  S.)  517,  the  use  of  the  premises  for 
"any  trade,  business  or  calling"  was  forbidden.  IVhatmanv. 
Gibson,  9  Sim.  196 ;  Brewer  v.  Marshall,  4  C.  E.  Green  (N.  J.),  543. 
In  Coles  v.  Sims,  5  DeG.  McN.  &  G.  1,  the  distance  from  the 
street  at  which  the  houses  might  be  erected  was  limited  and  cer- 
tain parts  of  the  land  were  to  be  kept  open  as  a  pleasure  ground. 
In  Gillis  v.  Bailey,  21  N.  H.  149,  the  condition  was  that  "only- 
one  single  dwelling-house  "  should  be  erected  on  the  land.  In 
McLean  v.  McKay,  L.  R.,  5  P.  C.  327,  it  was  agreed  that  land 
adjoining  that  sold  should  never  be  sold  but  left  for  the  common 
benefit  of  both  parties  and  their  successors.  Mann  v.  Stephens, 
15  Sim.  377 ;  Patching  v.  Dubbins,  Kay,  1 ;  Peck  v.  Conway, 
119  Mass.  546.  In  Hubbell  v.  Warren,  8  Allen,  173,  the  distance 
of  the  building  from  the  street  was  regulated.  Talmadge  v. 
East  Piver  Bank,  26  N.  Y  (12  Smith)  105  ;  Greene  v.  Creighton, 

7  R.  I.  1.  In  Gibert  v.  Peteler,  38  Barb.  488,  the  covenant  was 
that  nothing  should  be  erected  on  the  premises  which  would 
obstruct  the  view  from  the  dominant  premises.  In  Hills  v. 
Miller,  3  Paige,  254,  an  area  was  to  be  kept  open  for  light  and 
air.  Brooks  v.  Reynolds,  106  Mass.  31.  But  this  right  was  not 
implied  from  the  sale  of  land  which  overlooked  land  retained 
{Keats  v.  Hugo,  115  Mass.  204) ;  nor  in  the  absence  of  contract 
has  one*  owner  a  right  to  object  to  erections  by  his  neighbor 
which  interfere  with  his  prospect  and  so  diminish  the  value  of 
his  land.  Jenks  v.  Williams,  115  Mass.  217.  To  establish  such 
easements  or  servitude,  it  must  appear  either  by  express  stipula- 
tion or  necessary  and  unavoidable  implication  that  the  parties 
intended  to  impose  a  permanent  restraint  upon  the  use  or  mode 
of  occupation  of  their  respective  estates.     Hubbell  v.  Warren, 

8  Allen,  173.  All  that  is  necessary  is  a  clear  manifestation  of 
the  intention  of  the  person  who  is  the  source  of  title  to  subject 
one  parcel  of  land  to  a  restriction  in  its  use  for  the  benefit  of 
another,  whether  that  other  belong  at  the  time  to  himself  or  to 
third  persons  and  sufficient  language  to  make  that  restriction 
perpetual.  Gibert  v.  Peteler,  38  Barb.  514.  In  Dana  v.  Went- 
worth,  111  Mass.  293,  the  attempt  to  establish  such  a  restriction 
failed  for  want  of  evidence  that  the  condition  was  inserted  for 
the  benefit  of  all  grantees  and  not  as  a  personal  right.  Winfield 
v.  Henning,  6  C.  E.  Green  (N.  J.),  188.  In  Codman  v.  Moans, 
5  Allen,  310,  a  right  claimed  by  custom  to  build  over  the  street 
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was  disallowed.     It  is  evident  from  their  nature  that  rights  of 
this  description  cannot  be  gained  by  prescription. 

§  3.  Lateral  support  of  land.  This  is  a  right  incident  to  the 
ownership  of  the  respective  lands,  rather  than  an  easement,  which 
one  has  in  the  other.  The  right  being  a  right  to  support  from 
land  in  its  natural  state,  to  other  land  in  its  natural  state,  it  in- 
cludes, as  a  natural  easement,  only  such  support  as  is  furnished 
by  the  permanent  conditions  of  the  land,  not  by  its  accidental  cir- 
cumstances ;  and  if  the  support  required  is  increased,  either  by 
increasing  the  weight  upon  the  supported  land,  or  diminishing 
its  supporting  power  and  subsidence  results,  it  gives  no  cause  of 
action.  Smith  v.  Thackerah,  L.  B,.,  1  C.  P.  564.  But  where  the 
owner  of  one  parcel  can  claim,  as  a  right,  the  lateral  support  of 
the  adjacent  parcel  for  his  land  and  the  additional  burden 
thereon  of  a  dwelling-house  or  other  erection,  it  becomes  a  servi- 
tude on  the  one  and  an  easement  on  the  other.  Humphries  v. 
Brogden,  12  Q.  B.  739  ;  Thurston  v.  Hancock,  12  Mass.  226 ; 
Backhouse  v.  Bonomi,  9  H.  L.  Cas.  503.  The  rule  which  deter- 
mines this  right  of  support  as  a  natural  easement  is,  that  neither 
owner  shall  excavate  his  own  soil  so  as  to  cause  that  of  his 
neighbor  to  be  loosened  and  fall  into  such  excavation.  Wilde  v. 
Minsterley,  2  Rolle's  Abr.,  Tres.  1,  pi.  1 ;  Beard  v.  Murphy,  37 
Vt.  104.  In  Thurston  v.  Hancock,  12  Mass.  226,  where  the 
owner  of  the  adjoining  lot  dug  away  the  earth,  so  as  to  under- 
mine the  foundation  of  a  house  on  the  plaintiff's  land,  the  court 
say  :  "A  man,  in  digging  upon  his  own  land,  is  to  have  regard 
to  the  position  of  his  neighbor's  land,  and  the  probable  conse- 
quences to  his  neighbor.  If  he  digs  too  near  the  line,  and  if  he 
disturbs  the  natural  state  of  the  soil,  he  shall  answer  in  dam- 
ages. But  he  is  answerable  only  for  the  natural  and  necessary 
consequences  of  his  act,  and  not  for  the  value  of  a  house  put 
upon  or  near  the  line  by  his  neighbor ;  for  in  so  placing  the 
house  he  was  in  fault,  and  ought  to  have  taken  better  care  of  his 
own  interest.  He  built  at  his  peril,  for  it  was  not  possible  for 
him,  merely  by  building  upon  his  own  ground,  to  deprive  the 
other  party  of  such  use  of  his  land  as  he  should  deem  most 
advantageous."  Farrandv.  Marshall,  19  Barb.  380  ;  S.  C,  21 
id.  409 ;  Charless  v.  Rankin,  22  Mo.  566 ;  McOuire  v.  Grant,  1 
Dutch.  (N.  J.)  356 ;  Richardson  v.  Vermont  Central  R.  R.,  25 
Vt.  465  ;  Foley  v.  Wyeth,  2  Allen,  131  ;  Rowbotham  v.  Wilson, 
8  El.  &  Bl.  123.  But  the  party  who  is  about  to  endanger  the 
buildings  of  his  neighbor  by  improvements  on  his  own  land, 
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must  give  him  notice,  and  use  ordinary  skill  in  conducting  them. 
Peyton  v.  Mayor,  9  Barn.  &  Cr.  725 ;  Massey  v.  Goyder,  4  Oarr. 
&  P.  161.  And  he  is  liable  for  damage  caused  by  willful  or  negli- 
gent acts.  Panton  v.  Holland,  17  Johns.  92  ;  Foley  v.  Wyeth,  2 
Allen,  181;  Richart  v.  Scott,  7  Watts  (Penn.),  460;  Shrieve  v. 
Sfokes,  8  B.  Monr.  (Ky.)  453 ;  Dodd  v.  Holme,  1  Ad.  &  El.  493  ; 
Jeffries  v.  Williams,  5  Exch.  792  ;  Eliot  v.  Northeastern  R.  P., 
10  H.  L.  Cas.  333.  The  same  right  extends  to  canals  and  rail- 
roads, and  the  owner  adjoining  may  not  dig  so  as  to  injure  them. 
Midland  R.  R.  v.  Checkley,  L.  R.,  4  Eq.  20 ;  Metrop.  Works  v. 
Metrop.  R.  R.,  L.  R.,  3  C.  P.  612.  But  an  owner  may  drain  his 
land  in  order  to  use  it,  even  if  it  affects  the  support  of  houses 
on  adjacent  land.  Popplewell  v.  Hodkinson,  L.  R.,  4  Exch.  248. 
The  building,  for  which  support  is  claimed,  must  have  been 
properly  erected,  for,  if  its  defects  are  one  cause  of  the  injury, 
no  damage  can  be  claimed.  Richart  v.  Scott,  7  Watts  (Penn.), 
460;  Smith  v.  Hardesty,  31  Mo.  412.  The  person  excavating 
must  use  reasonable  care  and  diligence,  having  reference  to  the 
situation  of  the  estate.  Peyton  v.  Mayor,  9  Barn.  &  Cr.  725. 
In  this  he  may  have  a  reasonable  regard  to  the  judgment  of 
other  practical,  judicious  and  skillful  men.  Charless  v.  Ran- 
kin, 22  Mo.  574.  And  his  knowledge  or  means  of  knowledge 
are  to  be  considered.  Shrieve  v.  Stokes,  8  B.  Monr.  459  ;  Chad- 
wick  v.  Troioer,  6  Bing.  N.  C.  1.  If  the  land  was  expressly 
sold  to  be  built  upon,  it  would  render  all  necessary  excavations 
lawful  as  against  the  grantor's  remaining  land.  Murchie  v. 
Black,  34  L.  J.  (N.  S.)  C.  P.  337;  S.  C,  13  Week.  Rep.  896. 

§  4.  Support  of  houses.  Of  a  similar  character,  except  that  it 
must  always  be  an  artificial  easement,  is  the  easement  which  the 
owner  of  a  house  may  acquire  of  having  the  same  supported  by 
an  adjacent  house.  As  an  artificial  easement,  this  right  must  be 
acquired  by  grant  or  prescription.  Solomon  v.  Vintners'  Co.,  4 
Hurlst.  &  Norm.  598.  This  right  may  arise  by  implied  grant  or 
reservation  when  the  houses  are  erected  by  one  owner,  and  are 
so  constructed  as  to  require  mutual  support,  and  are  then  con- 
veyed to  different  owners,  or  one  is  conveyed  and  the  other  is 
retained  by  the  original  owner.  Richards  v.  Rose,  9  Exch.  218. 
The  right  in  such  case  is  incident  to  the  property  so  as  to  pass 
with  it,  unless  excluded  by  the  terms  of  the  grant.  Where 
three  houses  stood  together  and  were  all  out  of  perpendicular, 
so  that  when  the  third  was  taken  down  the  first  fell,  the  ccurt 
held,  that  as  the  plaintiff's  house  did  not  adjoin  that  of  the 
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defendant,  the  latter  could  not  be  held  responsible  to  the  former 
for  the  injury  caused  to  his  house.  Solomon  v.  Vintners'  Co., 
4  Hurlst.  &  Norm.  585.  In  this  case  the  court  suggest  great  doubt 
whether  the  right  of  support  could  be  acquired  by  prescription. 
No  obligation  or  servitude  of  support  of  one  building  by 
another  arises  from  their  mere  juxtaposition,  however  long  con- 
tinued. Nor,  as  it  would  seem,  from  the  one  house  tottering 
and  resting  against  the  other  which  stands  erect  in  its  original 
position.  Napier  v.  Bulwinkle,  5  Rich.  (S.  C.)  324.  No  duty 
devolves  on  one  whose  house  adjoins  another  to  keep  in  repair 
his  own  house,  but  of  course  he  may  not  permit  it  to  become  a 
nuisance.  Chauntler  v.  Robinson,  4  Exch.  170.  But  if  he  takes 
it  down  he  may  not  do  it  recklessly  and  without  regard  to  the 
interests  of  his  neighbor,  and  thereby  cause  him  injury.  In 
taking  down  his  own  house  he  is  obliged  to  use  reasonable  care 
and  give  the  adjacent  owner  notice  of  the  proposed  change,  and 
an  opportunity  to  protect  his  own  premises  from  injury  so  far  as 
he  may.  But  when  he  has  discharged  this  duty  to  his  neighbor 
he  is  not  bound  to  use  any  thing  more  than  ordinary  care  in  the 
demolition  of  his  own  building.  Walters  v.  Pfeil,  Mood.  & 
Mai.  362  ;  Masse]/  v.  Goyder,  4  Car.  &  P.  161  ;  Charles s  v.  Ran- 
Mn,  22  Mo.  572 ;  Mao  v.  Del  Vecehio,  4  Dner  (N.  Y.),  53,  66  ;  S. 
C.  again,  6  id.  17  ;  Humphries  v.  Brogden,  12  Q.  B.  751. 

§  5.  Party  wall.  A  party  wall  is  a  wall  between  two  estates, 
used  for  the  common  benefit  of  both  in  the  construction  of 
buildings  on  such  estates.  The  mere  fact  that  the  wall  stands 
between  the  two  estates  and  is  used  by  both  does  not  make  the 
owners  of  the  respective  estates  tenants  in  common  of  the  wall. 
But  if  it  was  built  by  agreement  for  their  common  use,  or  has  been 
used  jointly  for  twenty  years,  each  acquires  a  right  in  common 
with  the  other  to  enjoy  the  use  and  benefit  of  it,  and  it  becomes 
properly  a  party  wall,  and  neither  can  remove  it  or  render  it 
insufficient  to  support  the  building  of  the  other.  Washb.  on 
Easements,  *454.  Though  a  party  wall  is  generally  presumed 
to  be  owned  in  severalty  by  the  parties  on  whose  land  it  stands, 
it  may  be  owned  in  common.  Where  one  owning  land  with  a 
house  thereon  granted  to  another  the  right  to  use  the  wall  as  a 
party  wall  for  the  erection  of  an  adjoining  building,  and  after 
its  erection  he  conveyed  his  land  with  a  covenant  against  incum- 
brances, it  was  held,  that  he  had  created  an  easement  and  that 
there  was  a  breach.  Giles  v.  Dugro,  1  Duer  (N.  Y.),  331.  If 
the  owner  of  land  erect  two  adjoining  houses  with  a  common 


EASEMENTS.  723 

wall,  and  conveys  one,  bounding  it  by  a  line  through  the  com- 
mon wall,  he  makes  it  a  party  wall.  Sherred  v.  Cisco,  4  Sandf. 
(N.  Y.)  480  ;  Malts  v.  Hawkins,  5  Taunt.  20 ;  Murly  v.  McDer- 
mott,  8  Ad.  &  El.  138;  Webster  v.  Stevens,  5  Duer  (N.  Y.), 
553.  So  where  the  description  of  the  lot  sold  included  the 
whole  common  wall  and  two  inches  more,  it  was  still  held  to  be 
a  party  wall,  and  the  subsequent  purchaser  of  the  remaing  land 
was  allowed  to  use  it.  Rogers  v.  Sinsheimer,  50  N. Y.  (5  Sick.)  646. 
Where  the  lot  as  conveyed  did  not  include  one  of  the  walls  of  the 
building  upon  the  lot,  it  was  nevertheless  held  to  be  a  party  wall. 
Kurkel  v.  Haley,  27  How.  (N.  Y.)  75 ;  Wheeler  v.  Clark,  58 
N.  Y.  (13  Sick.)  267.  If  the  wall  is  on  the  dividing  line  at  the 
bottom,  but  is  not  perpendicular,  and  at  the  top  is  wholly  upon 
the  estate  of  one  owner,  it  may  still  be  a  party  wall.  Gordon  v. 
Milne,  S.  C.  Penn.,  1  L.  &  E.  Rep.  643.  The  wall  may  be  a  party 
wall  for  a  part  of  its  height,  and  above  be  the  sole  property  of 
one  owner.  Thus,  a  conveyance  of  "the  present  partition  wall," 
which  then  stood  between  a  three-story  house  and  a  one-story 
house,  gave  the  purchaser  of  the  latter  no  right  to  use  it  for  a 
higher  building.  Price  v.  McConnell,  27  111.  255.  In  Weston  v. 
Arnold,  L.  R.,  8  Ch.  App.  1090;  S.  C,  7  Eng.  R.  572,  it  is  laid  down 
that  a  wall  may  be  a  party  wall  for  part  of  its  length,  or  part  of  its 
height,  and  not  for  the  rest.  Every  wall  of  separation  between  two 
buildings  is  presumed  to  be  a  party  wall,  unless  the  contrary  is 
shown.  Campbell  v.  Mesier,  4  Johns.  Ch.  334.  A  party  wall  can 
only  become  such  by  statute,  by  agreement  or  by  prescription. 
Merely  building  a  wall  by  one  of  two  adjacent  owners,  and  plac- 
ing the  same  in  equal  proportions  on  each  lot,  does  not  make  it  a 
party  wall  in  the  absence  of  any  agreement  to  that  effect.  A  parol 
agreement  by  the  owner  of  the  adjoining  land  to  pay  for  the 
part  of  the  wall  set  upon  his  land,  does  not  run  with  the  land 
nor  bind  his  grantee.  List  v.  Hornbook,  2  W.  Va.  346.  Bnt  in 
ttawson  v.  Bell,  46  Ga.  19,  it  was  held  that  a  parol  agreement 
for  a  party  wall,  when  executed,  was  good.  Where  one  owner 
granted  to  the  owner  of  the  adjoining  lot  the  use  of  six  inches 
of  his  land  for  the  purpose  of  erecting  a  party  wall,  and  cove- 
nanted that  when  he  should  build  he  would  pay  one-half  the 
expense  of  such  part  as  he  should  use,  it  created  an  easement 
which  ran  with  and  bound  the  land.  Keleltas  v.  P enfold,  4  E. 
D.  Smith  (N.  Y.),  122;  Greenwald  v.  Kappes,  31  Ind.  216; 
Maine  v.  Cumston,  98  Mass.  317.  And  in  such  case  there  is  no 
right  of  action  against  the  person  who  made  the  agreement,  after 
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he  has  parted  with  his  title,  when  his  grantee  uses  the  wall, 
Standish  v.  Lawrence,  111  Mass.  111.  A  promise  may  be  in- 
ferred to  pay  for  one-half  the  wall  when  one  party  built  the  wall, 
with  that  expectation,  which  was  known  to  the  other  party  who 
made  no  objection.  Day  v.  Caton,  119  Mass.  513.  For  what 
will  be  such  a  use  of  the  wall  as  to  compel  the  person  to  con- 
tribute toward  its  cost,  see  Shaw  v.  Hitchcock,  119  Mass.  254. 
But  where  the  common  wall  was  erected  by  two  tenants  for 
years,  it  did  not  create  mutual  easements  of  support  in  perpe- 
tuity, for  they  could  create  no  interest  more  permanent  than 
their  own  estate.  The  right  would  exist  between  the  tenants, 
but  not  between  the  reversioners.  Webster  v.  Stevens,  5  Duer 
(N.  Y.),  553.  Either  party  may  use  the  wall  for  all  proper  pur- 
poses which  will  not  injure  the  other  owner.  He  may  increase 
the  height  of  his  half  of  the  wall  within  the  limits  of  his  own  land, 
if  he  does  not  thereby  endanger  or  injure  the  wall.  Brooks  v. 
Curtis,  50  N.Y.  (5  Sick.)  639;  10  Am.  Rep.  545  ;  Matts  v.  Hawkins, 
5  Taunt.  20.  It  is  a  dividing  wall  between  two  houses,  to  be 
used  equally  for  all  the  purposes  of  an  exterior  wall  by  both 
parties.  This  use  embraces  not  only  the  use  of  the  interior  side 
or  face  of  the  wall,  but  also  such  use  of  it  as  is  necessary  to 
form  a  complete  junction  between  it  and  the  exterior  walls  of 
the  house.  Fettretch  v.  Leamy,  9  Bosw.  (N.  Y.)  525.  The  use 
must  be  a  reasonable  one,  and  such  that  neither  of  the  parties 
shall  thereby  inflict  substantial  injury  upon  the  other,  and 
neither  has  the  right  to  remove  it,  or  destroy  it,  or  appropriate 
it  exclusively  to  his  own  use.  Price  v.  McConnell,  27  111.  255. 
Either  party  may  underpin  the  foundation,  sink  it  deeper,  and 
increase  its  thickness  on  his  own  lot,  or  its  length  or  height,  if 
he  can  do  it  without  injuring  the  other  building.  But  he  can- 
not pare  off  the  part  of  the  wall  on  his  own  land  so  as  to  render 
the  rest  unsafe,  or  excavate  under  it.  Eno  v.  Del  Vecchio,  4  Duer 
(N.  Y.),  53  ;  S.  C.  again,  6  id.  17 ;  Hieatt  v.  Morris,  10  Ohio  St. 
523 ;  Phillips  v.  Bordman,  4  Allen,  147.  If  he  undertakes  to 
underpin  the  wall  wholly  or  partially,  he  is  liable  for  injury 
caused  by  negligence  or  unskillfulness.  Bradbee  v.  Christ's 
Hospital,  4  Mann.  &  Gr.761 ;  Webster  v.  Stevens,  5  Duer  (N.Y.), 
556.  Where  the  wall  rested  on  an  arch  which  had  one  leg  on 
each  lot,  and  one  owner  removed  the  leg  which  stood  on  his  land, 
and,  in  consequence,  the  wall  fell,  he  was  held  liable.  Dowling 
v.  Hennings,  20  Md.  179.  Where  the  party  wall  had  become 
ruinous  and  insufficient,  and  could  not  be  rebuilt  without  taking 
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it  down,  and  one  owner,  after  notice  to  the  other,  but  without 
his  consent,  took  it  down  and  rebuilt  it,  he  was  allowed  to  com- 
pel the  other  party  to  contribute  to  the  expense.  But  if  the  new 
wall  were  wider  or  higher,  he  must  bear  the  extra  expense. 
Campbell  v.  Mesier,  4  Johns.  Ch.  334.  But  where  the  buildings 
and  wall  were  destroyed  by  fire,  and  one  owner  rebuilt  upon  the 
old  foundation,  there  being  no  agreement  to  build  a  second  wall, 
neither  was  under  obligation  to  join  with  the  other  in  doing  so, 
and  the  law  would  imply  no  such  obligation.  Sherred  v.  Cisco, 
4  Sandf.  (N.  Y.)  480 ;  Orman  v.  Dag,  5  Fla.  385.  In  Partridge 
v.  Gilbert,  15  N.  Y.  (1  Smith)  601,  the  wall  being  ruinous  and 
unsafe,  the  owner  of  one  lot  notified  the  tenant  of  the  other  of 
his  intention  to  take  the  wall  down  and  rebuild,  and  did  so,  not- 
withstanding the  tenant's  objections,  and  thus  left  the  tenant's 
store  exposed.  The  court  held  that  the  wall  being  ruinous  and 
unsafe,  the  owner  had  a  right  to  rebuild,  and  take  down  such 
part  of  the  wall  as  was  necessary  for  that  purpose,  whether  on 
his  land  or  on  the  land  of  the  adjoining  owners.  Dowling  v. 
Hennings,  20  Md.  179.  Where  one  owner's  house  had  gone  to 
decay,  but  the  other  owner's  house  was  good,  and  the  wall  was 
sufficient  for  it,  the  first  cannot  pull  it  down  in  order  to  build  a 
new  and  larger  house.  Potter  v.  White,  6  Bosw.  (N.  Y.)  644,  647. 
§  6.  Support  of  subjacent  land.  Although  the  usual  presump- 
tion is,  that  a  freehold  extends  down  to  the  center  of  the  earth, 
yet  it  may  be  divided  laterally  and  there  thus  may  be  a  freehold 
in  the  superficial  soil  and  a  freehold  in  the  mines  underneath, 
with  a  right  of  access  to  them  to  work  them  and  take  the 
minerals.  Wilkinson  v.  Proud,  11  Mees.  &  W.  33.  The  right  of 
having  the  soil  supported  from  below  is  a  natural  easement,  or 
rather  an  incident  to  the  ownership  of  the  soil.  Rowbotham  v. 
Wilson,  8  El.  &  Bl.  123.  It  cannot  arise  from  prescription,  but 
must  be  created  by  grant,  express  or  implied,  from  the  division 
of  the  freehold.  The  general  principles  by  which  it  is  governed 
are  analogous  to  those  which  belong  to  the  easements  of  lateral 
support  of  buildings.  If  the  right  arises  by  implication,  it  has 
reference  to  the  state  of  the  property  at  the  time,  and  may 
include  the  support  of  buildings  and  other  structures,  as  well  as 
the  natural  soil.  Richards  v.  Jenkins,  17  Week.  Rep.  30.  In 
this  case  the  court  intimate  that  the  right  would  extend  not  only 
to  buildings  then  on  the  land,  but  to  its  application  to  all  the 
ordinary  and  useful  purposes  of  life  in  a  state  of  society  and 
among  them,  to  the  purpose  of  building  houses  for  the  providing  of 
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dwellings  for  mankind.  Though,  in  the  absence  of  express  agree- 
ment,  the  owner  of  mines  cannot  so  work  them  as  to  injure  the  sur- 
face. Hext  v.  Gill,  L.  R.,  7  Ch.  App.  699 ;  S.  C,  3  Eng.  R.  574.  Yet 
the  owner  of  both  may  so  grant  the  right  as  to  give  the  owner  of  the 
mines  a  right  to  excavate  the  same,  though,  by  so  doing,  he  may 
injure  the  surface.  Rowbolham  v.  Wilson,  6  El.  &  Bl.  593 ;  S.  C., 
S  H.  L.  Cas.  348.  So,  where  the  owner  of  land  on  which  a  cotton- 
mill  was  to  be  built,  conveyed  it,  reserving  to  himself  all  mines 
and  minerals,  and  power  to  take  the  same  at  pleasure,  he  was 
not  restrained  from  working  the  mines,  though  to  the  injury  of 
the  buildings.  Apsden  v.  Seddon,  L.  R.,  10  Ch.  App.  394 ; 
12  Eng.  R.  773;  Smith  v.  Darby,  L.  R.,  7  Q.  B.  716;  3  Eng. 
B.  281.  The  easement  seems  not  to  be  limited  to  a  right  to 
require  reasonable  care,  but  is  an  absolute  one.  Where  the 
jury  found  that  the  mine  owner  had  worked  his  mine  care- 
fully, according  to  the  custom  of  the  country,  he  was,  never- 
theless, liable  in  case  of  subsidence.  Humphries  v.  Brogden, 
12  Q.  B.  739 ;  Smart  v.  Morton,  5  El.  &  Bl.  30 ;  Zinc  Co.  v. 
Franklinite  Co.,  13  N.  J.  (2  Beasl.)  342.  Where  the  sup- 
port has  been  wrongfully  withdrawn,  the  surface  owner  is  not 
obliged  to  wait  until  his  land  or  buildings  have  actually  sub- 
sided or  cracked.  The  act  was  a  violation  of  his  right,  and  he 
may  have  his  action  therefor  at  once  and  recover  full  compensa- 
tion therefor  [NicMin  v.  Williams,  10  Exch.  259  ;  Bonomi  v. 
Backhouse,  El.  Bl.  &  El.  622 ;  S.  C,  9  H.  L.  Cas.  503) ;  but  there  must 
be  some  actual  damage.  Fisher  v.  Beard,  32  Iowa,  357;  Smith 
v.  Thackerah,  L.  R.,  1  C.  P.  564.  If  a  house,  though  a  modern 
one,  be  injured  by  the  subsidence  of  the  soil  on  which  it  stands, 
caused  by  excavations  made  beneath  in  search  of  minerals,  the 
owner  may  recover  the  damages  occasioned  thereby,  unless  the 
house  was  the  cause  of  the  subsidence.  Stroyan  v.  Knowles,  6 
ITurlst.  &  Norm.  465  ;  Brown  v.  Robins,  4  id.  186.  The  right  of 
support  applies  to  railroads,  whether  they  take  the  right  by  pur- 
chase or  by  eminent  domain.  Northeastern  Railway  Co.  v. 
Elliot,  1  Johns.  &  H.  145  ;  S.  C,  1D.&L.  Cas.  333.  If  the  mine 
had  been  worked  and  was  full  of  water,  the  water  could  be 
pumped  out,  even  if  it  diminished  the  power  of  support.  lb. 

§  7.  Support  of  parts  of  the  same  house.  The  law  is  well 
settled  that  there  may  be  separate  freeholds  in  different  parts  of 
the  same  house.  Rhodes  v.  McCormick,  4  Iowa,  375.  Where 
there  are  different  stories  in  the  same  house,  each  belonging  to 
different  owners,  neither  can  do  any  thing  within  his  own  story 
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which  will  impair  the  safety  or  enjoyment  of  their  own  part  by 
the  other  owners.  Harris  v.  Ryding,  5  Mees.  &  W.  76 ;  Rhodes 
v.  McCormicJc,  4  Iowa,  376.  The  owner  of  the  upper  story  has  a 
right,  without  any  express  grant  or  enjoyment  for  any  given 
time,  to  the  support  of  the  lower  story.  Humphries  v.  Brogden, 
12  Q.  B.  747.  So  far  as  the  walls,  or  any  other  part  of  the  house, 
are  necessary  for  the  benefit  of  the  whole  structure,  it  would  seem 
that  they  partake  of  the  nature  of  party-walls  and  are  to  be 
governed  by  the  same  rules.  Campbell  v.  Mesier,  4  Johns.  Ch. 
334 ;  Marsden  v.  Cambridge,  114  Mass.  490.  In  Loring  v. 
Bacon,  4  Mass.  575,  where  the  owner  of  the  upper  part  of  the 
house  repaired  the  roof,  it  was  held  that  he  could  have  no  action 
for  contribution  against  the  owner  of  the  lower  part  (OUumwa 
Lodge  v.  Lewis,  34  Iowa,  67) ;  but  it  was  suggested  that  one 
might  have  an  action  against  the  other  for  neglecting  to  keep  his 
part  in  repair.  In  Cheeseborough  v.  Green,  10  Conn.  318,  the 
court  assume  that,  in  such  case,  there  would  be  a  remedy  in 
equity.  In  Anonymous,  11  Mod.  7,  it  is  said  :  If  a  man  has  an 
upper  room,  an  action  lies  against  him  by  one  who  has  an  under 
room,  to  compel  him  to  repair  his  roof,  and  so  where  a  man  has 
a  ground  room,  they  over  him  may  have  an  action  to  compel 
him  to  keep  up  and  maintain  his  foundation.  In  Graves  v.  Ber- 
dan,  26  N.  Y.  (12  Smith)  501,  the  court  say  :  "The  proprietor 
of  the  ground  floor  is  bound  by  the  nature  and  condition  of  his 
property,  without  any  servitude,  not  only  to  bear  the  weight  of 
the  upper  story,  but  to  repair  his  own  property,  so  that  it  may 
be  able  to  bear  such  weight.  The  owner  of  the  ground  story  is 
obliged  to  uphold  it  for  the  support  of  the  upper  story."  But 
in  Marsden  v.  Cambridge,  114  Mass.  490,  where  a  house  stood  on 
two  lots  owned  by  different  persons,  and  one  part  was  taken  for 
a  street,  and  the  house  removed,  the  court  avoided  deciding  the 
rights  of  the  owners  between  themselves,  but  allowed  the  owner 
of  the  remaining  part  damages  against  the  city,  saying  :  "For 
the  continuance  of  that  support  and  shelter  of  which  he  was  in 
the  actual  enjoyment,  he  had  at  least  the  title  and  assurance 
arising  from  mutual  necessity  and  mutual  advantage,  of  which 
none  but  his  neighbor  could  deprive  him."  We  observe  that  in 
all  cases  under  this  head  the  relation  of  the  parties  would  seem 
to  be  one  of  contract,  express  or  implied.  Either  one  house  has 
been  erected  on  two  lots  by  agreement  of  the  owners,  or  else  a 
house  already  built  has  been  divided.  What  the  implied  con- 
tract arising  from  this  state  of  facts  would  be,  is  to  be  de 
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mined  by  the  general  rules  of  the  law.  Neither  must  do  any 
thing  actively  to  impair  rights  created  by  his  consent.  But  as  a 
rule,  in  case  of  easements  the  owner  of  the  servient  tenement  is 
not  bound  to  repair  or  actively  preserve  the  easement.  Pierce 
v.  Dyer,  109  Mass.  374 ;  Ballard  v.  Butler,  30  Me.  94 ;  Osborn 
v.  Wise,  7  Carr.  &  P.  761.  Accordingly  it  is  decided  in  Colbeck 
r.  Qir tilers'  Co.,  L.  R.,  1  Q.  B.  Div.  234,  that  the  owner  of  the 
dominant  tenement  must  repair,  and  may  enter  for  that  purpose* 
§  8.  Light  aud  air.  There  has  long  been  recognized  by  the  Eng- 
lish common  law  a  right  under  certain  circumstances,  to  enjoy,  by 
the  owner  of  one  tenement,  the  light  and  air  which  naturally 
reach  it  laterally  from  and  across  the  land  of  an  adjacent  owner. 
It  is  a  natural  negative  easement,  imposing  a  restraint  upon  the 
use  of  the  servient  tenement,  and  as  such  seems  not  capable  of 
being  the  subject  of  a  strict  prescription.  There  is  nothing  ad- 
verse in  the  use  of  what  is  free  to  all,  and  the  owner  of  the  ser- 
vient tenement  is  in  no  way  injured,  and  has  no  cause  of  action. 
So  far  as  the  right  exists  without  actual  grant,  it  seems  to  rest 
rather  upon  some  positive  rule  of  law,  some  presumed  prior 
occupancy ;  occupancy  in  common,  and  division,  or  first  pos- 
session. Moore  v.  Rawson,  3  Barn.  &  Cr.  340  ;  Parker  v.  Foote, 
19  Wend.  317;  Bay  v.  Lynes,  10  Ala.  63  ;  Cherry  v.  Stein,  11 
Md.  1;  Cook  v.  Mayor,  L.  R.,  9  Eq.  179.  In  England  one 
may  prescribe  for  the  right  of  light  and  air  for  his  windows, 
coming  from  the  land  of  another,  if  enjoyed  for  the  ordinary 
period  of  prescription.  Cross  v.  Lewis,  2  Barn.  &  Cr.  690  ;  Ren- 
shaw  v.  Bean,  18  Q.  B.  131.  But  the  right  only  exists  in  favor 
of  buildings,  and  where  the  erection  of  a  wall  impaired  a  neigh- 
boring garden,  there  was  no  remedy.  Potts  v.  Smith,  L.  R.,  6 
Eq.  318.  It  makes  no  difference  whether  the  right  is  acquired  by 
prescription  or  by  division  of  the  estate.  In  either  case  the  right 
is  the  same.  Leech  v.  Schweder,  L.  R.,  9  Ch.  App.  463;  9  Eng.  R. 
559.  No  length  of  enjoyment  against  a  tenant  would  raise  a  pre- 
scription. Baker  v.  Richardson,  4  Barn.  &  Aid.  578  ;  Daniel  v. 
North,  11  East,  372.  Where  the  owner  of  a  house,  to  which  light 
comes  over  his  own  land,  sells  it,  he  cannot  derogate  from  his  own 
grant  by  interrupting  the  access  of  light  and  air.  Compton  v. 
Richards,  1  Price,  27 ;  Swansborough  v.  Coventry,  9  Bing.  305. 
But  if  he  sells  the  land  and  reserves  the  house,  he  must  also 
expressly  reserve  the  right  to  enjoy  the  light  and  air.  Palmer 
v.  Fletcher,  1  Lev.  122  ;  Curriers''  Co.  v.  Corbet,  2  Drew.  &  Sm. 
:JG0  ;   White  v.  Bass,  7  Hurlst.  &  Norm.  722.     But  one  who  was 
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only  a  lessee  could  not  so  obstruct  his  landlord's  windows. 
Riviere  v.  Bower,  Ry.  &  M.  24.  Where  the  grantee  of  the  house 
was  at  the  time  of  the  sale  the  lessee  of  the  adjoining  land,  but 
afterward  purchased  the  reversion,  he  was  not  estopped  as 
such  reversioner  from  building  so  as  to  obstruct  the  access 
of  light  and  air  to  the  granted  premises.  Booth  v.  Alcock, 
L.  R.,  8  Ch.  App.  663  ;  6  Eng.  R.  565.  The  state  of  the  premises 
at  the  time  of  the  sale  or  lease  will  govern  the  parties'  rights. 
Windows  which  were  then  opened,  or  apparently  provided  for, 
will  be  protected.  Compton  v.  Richards,  1  Price,  27 ;  Coutts  v. 
Gorham,  1  Mood.  &  Mai.  396.  Where  the  mode  of  occupation 
of  the  premises  is  changed,  the  owner  can  claim  no  more  light 
than  before.  Martin  v.  Goble,  1  Campb.  320.  To  determine  the 
question,  how  much  the  air  and  light  must  be  obstructed  to  give 
a  right  of  action,  the  English  courts  have  adopted  the  general 
rule,  that,  unless  the  wall  is  of  a  height  above  the  window 
greater  than  its  distance  from  the  window,  the  court  will  not 
interfere.  Beadel  v.  Perry,  L.  R.,  3  Eq.  465.  But  this  rule  is 
only  a  prima  facie  one,  and  may  be  overcome.  City  of  London 
Brewery  Co.  v.  Tenant,  L.  R.,  9  Ch.  App.  221 ;  8  Eng.  R.  827. 
There  must  be  a  substantial  privation  of  light  sufficient  to  render 
the  house  uncomfortable  and  to  prevent  the  owner  from  carrying 
on  his  business  with  his  accustomed  facility  and  convenience. 
Back  v.  Stacey,  2  Carr.  &  P.  465 ;  Wells  v.  Ody,  7  id.  410 ; 
Martin  v.  Headon,  L.  R.,  2  Eq.  425.  In  one  case  the  court 
ordered  a  temporary  screen  to  be  erected,  to  test  the  effect  of  the 
proposed  wall.  Leech  v.  Schweder,  L.  R.,  9  Ch.  App.  463;  9 
Eng.  R.  559.  The  fact  that  the  ancient  windows  have  been 
enlarged  does  not  prevent  the  owner  from  claiming  his  right. 
Aynsley  v.  Glover,  L.  R.,  18  Eq.  544;  S.  C,  L.  R.,  10  Ch.  App. 
283;  12  Eng.  R.  726.  We  have  so  far  considered  the  easement 
as  it  is  governed  by  the  English  common  law.  But,  in  this 
country,  the  rules  are  to  some  extent  different.  It  is  said  that 
the  law,  as  to  prescriptive  rights  of  light  and  air,  is  not  suited  to 
the  condition  of  our  country.  In  New  York,  Parker  v.  Foote, 
19  Wend.  309 ;  Massachusetts,  Carrig  v.  Dee,  14  Gray,  5S3 ; 
Maine,  Pierre  v.  Fernald,  26  Me.  436 ;  Connecticut,  Ingraham 
v.  Hutchinson,  2  Conn.  584;  South  Carolina,  Napier  v.  Bui- 
winkle,  5  Rich.  311 ;  Pennsylvania,  Haver  stick  v.  Sipe,  33  Penn. 
St.  368  ;  Alabama,  Ward  v.  Neal,  37  Ala.  501  ;  Texas,  Klein  v. 
Gehrung,  25  Tex.  Supp.  232 ;  West  Virginia,  Powell  v.  Sims,  5  W 
Va.  1 ;  Maryland,  Cherry  v.  Stein,  11  Md.  1,  it  is  denied  that  ease 
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ments  of  light  and  air  can  be  gained  by  prescription.  In  Gerbef 
v.  Grabel,  16  111.  217;  Robeson  v.  Pittenger,  1  Green's  Ch.  (N. 
J.)  61  ;  Buret  v.  Boisblanc,  1  La.  Ann.  407,  the  English  rule 
was  adopted.  Even  in  case  of  the  division  of  the  property,  the 
American  courts  are  not  inclined  to  create  easements  of  light  by 
implication.  One  who  had  leased  a  house  was  allowed  to  build 
on  the  adjoining  lot,  although  it  would  darken  the  windows  of 
the  leased  house.  Myers  v.  Gemmel,  10  Barb.  537.  But  where 
such  erection  rendered  some  rooms  unfit  for  occupancy,  it  was 
held  an  eviction.  Royce  v.  Guggenheim,  106  Mass.  201.  That 
an  easement  would  be  created  over  the  grantor's  remaining  land, 
by  the  sale  of  a  house  overlooking  it,  is  recognized  in  Story  v. 
Odin,  12  Mass.  157  ;  Maynard  v.  Eslier,  17  Penn.  St.  222  ;  Janes 
v.  Jenkins,  34  Md.  1 ;  United  States  v.  Appleton,  1  Sumn.  492. 
But  if  both  lots  were  sold  at  the  same  time  to  different  persons, 
neither  would  have  any  such  easement  over  the  other.  Collier 
v.  Pierce,  7  Gray,  18 ;  Morrison  v.  Marquardt,  24  Iowa,  63 ; 
Maynard  v.  Eslier,  17  Penn.  St.  226.  In  Mullen  v.  Strieker,  19 
Ohio  St.  135,  the  existence  of  such  implied  easement  of  light 
over  the  estate  retained  is  denied.  And  in  Morrison  v.  Mar- 
quardt,  24  Iowa,  63,  it  is  laid  down  that  "'  such  an  easement  can- 
not be  imposed  on  an  adjoining  estate  by  implication,  so  as  to 
prevent  the  owner  from  building  thereon.  Whoever  set  up  such 
an  easement  must  show  an  express  grant  or  covenant."  In 
Washburn  on  Easements,  §  505,  the  result  of  the  authorities  is 
thought  to  be,  that  if  one  sells  a  house  the  light  necessary  for 
the  reasonable  enjoyment  whereof  is  derived  from  adjoining  land 
of  the  seller,  the  easement  of  light  and  air  would  pass  as  an 
incident,  because  necessary  to  the  enjoyment  thereof,  but  would 
not  pass  where  it  was  a  convenience  only. 

Although  the  easements  of  light  and  air  are  generally  coupled 
together  in  discussing  these  rights,  it  is  said  in  City  of  London 
Brewery  Co.  v.  Tennant,  L.  R.,  9  Ch.  App.  221 ;  8  Eng.  R.  427 : 
"  The  nature  of  the  case  which  would  have  to  be  made  for  an  in- 
junction, by  reason  of  the  obstruction  of  air,  is  toto  coelo  different 
from  the  case  which  has  to  be  made  for  an  injunction  in  respect 
of  light.  It  is  only  in  very  rare  and  special  cases,  involving  danger 
to  health,  or,  at  least,  something  very  nearly  approaching  it,  that 
the  court  would  be  justified  in  interfering  on  the  ground  of 
diminution  of  air."  The  right  to  enjoy  pure  air  is  an  incident 
to  property  in  houses  designed  for  dwelling  or  occupation  by 
man.     But  a  right  to  carry  on  a  noisome  trade  may  be  gained  by 
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prescription  against  an  estate  affected  by  it.  Bliss  v.  Hall,  4 
Bing.  N.  C.  183  ;  Commonwealth  v.  Upton,  6  Gray,  473  ;  Flight  v. 
Thomas,  10  Ad.  &  El.  590.  Burning  sea  coal  was  held  not  to  be 
an  actionable  nuisance,  but  maintaining  a  privy  was.  Jones  v. 
Powell,  Palm.  536.  But  where  a  brick-kiln  materially  inter- 
fered with  the  ordinary  comfort  of  human  existence,  it  was  held 
actionable.  Walter  v.  Selfe,  4  DeG.  &  S.  322.  It  is  sufficient 
that  the  effluvia  from  the  nuisance  are  offensive  to  the  senses, 
and  render  the  houses  uncomfortable.  Barnes  v.  Worsted  Co., 
11  Mete.  (Mass.)  572.  Mere  trifling  inconvenience  is  not  enough. 
St.  Helen's  Co.  v.  Tipping,  11  H.  L.  Cas.  654 ;  Embrey  v.  Omen, 
6  Exch.  353.  The  right  to  have  the  air  uncontaminated  for  a 
dwelling-house  is  subject  to  this  qualification,  that  such  inter- 
ference be  in  respect  to  a  matter  essential  to  the  business  of  life, 
and  be  conducted  in  a  reasonable  manner  and  in  a  proper  place. 
Hole  v.  Barlow,  4  C.  B.  (N.  S.)  334.  In  this  case  and  Walter  v. 
Selfe,  4  DeG.  &  S.  315,  the  nuisance  complained  of  was  a  brick- 
kiln. To  a  prescription  it  must  appear  that  there  was  an  action- 
able nuisance,  and,  therefore,  carrying  on  an  offensive  trade  for 
twenty  years,  in  a  place  remote  from  buildings  and  public  roads, 
does  not  justify  its  continuance  when  the  neighborhood  has  been 
built  up.  Commonwealth  v.  Upton,  6  Gray,  473.  Such  ease- 
ments may,  of  course,  be  created  by  grant ;  and  as  well  a  nega- 
tive easement  that  trades  and  occupations  otherwise  lawful  shall 
not  be  carried  on  on  the  servient  premises.  Whitney  v.  Union 
Railway,  11  Gray,  359;  Brewer  v.  Marshall,  4  C.  E.  Green 
(N.  J.),  543;  Kemp  v.  Sober,  1  Sim.  (N.  S.)  517;  Barrow  v. 
Richard,  8  Paige,  351.  But  unless  the  restriction  is  inserted  in 
the  grant  for  the  benefit  of  the  adjacent  estate,  it  will  not  create 
a  negative  easement  in  favor  of  it.  Badger  v.  Boardman,  16 
Gray,  560. 

§  9.  Miscellaneous  easements  and  servitudes.  Among  the  ease- 
ments recognized  by  judicial  decisions  are  the  following,  in 
addition  to  those  treated  above  :  A  right  to  pile  logs  and  lumber 
for  the  accommodation  of  a  saw- mill,  on  land  used  as  a  mill- 
yard.  Gurney  v.  Ford,  2  Allen,  576  ;  Voorhees  v.  Burchard,  6 
Lans.  (N.  Y.)  176.  A  right  to  place  boxes  or  bales  of  merchan- 
dise upon  land,  and  draw  them  up  into  a  store  by  a  windlass, 
and  opening  and  swinging  shutters  over  it.  As  this  would  be 
an  actionable  trespass,  the  right  may  be  acquired  by  prescrip- 
tion. Richardson  v.  Pond,  15  Gray,  390.  A  right  to  turn  teams 
in  plowing,  upon  the  adjacent  land.     Jones  v.  Percioal,  5  Pick. 
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485  ;  Pain  v.  Patrick,  3  Mod.  294.  A  right  to  hang  clothes  in 
another' s  yard,  and  use  a  neighboring  wall  for  the  support  of 
the  clothes  lines.  Drewell  v.  Towler,  3  Barn.  &  Ad.  735.  A 
right  to  the  exclusive  occupation  of  a  dock  may  be  gained  by 
prescription  {Nichols  v.  Boston,  98  Mass.  42),  or  to  maintain  a 
wharf  below  low-water  mark,  but  the  owner  would  not  gain  any 
right  beyond  the  limits  of  the  wharf  itself.  Gray  v.  Bartlelt,  20 
Pick.  186.  A  right  to  dig  and  carry  away  the  iron  ore  in  a  cer- 
tain parcel  of  land.  This  would  be  a  profit  a  prendre.  Arnold 
v.  Stevens,  24  Pick.  109 ;  Oloninger  v.  Franklin  Coal  Co.,  55 
Penn.  St.  9 ;  Beatty  v.  Gregory,  17  Iowa,  116.  If  one  grant  land 
and  reserves  a  right  to  the  minerals,  it  is  a  freehold  and  not  an 
easement.  But  if  he  reserves  the  right  to  dig  and  carry  away 
so  many  tons  every  year,  it  is  an  easement  only.  Btockbridge 
Iron  Co.  v.  Hudson  Iron  Co.,  107  Mass.  322.  A  right  to  gather 
seaweed  upon  a  particular  beach,  claimed  as  appurtenant  to  an 
adjoining  estate  ;  the  seaweed  may  be  used  on  that,  or  other 
land,  or  sold.  Phillips  v.  Rhodes,  7  Mete.  (Mass.)  323.  Ordi- 
narily, the  seaweed  belongs  to  the  owner  of  the  adjoining  land. 
Emans  v.  Turnbull,  2  Johns.  313.  But  the  right  to  take  it  may 
be  acquired  by  prescription.  Hill  v.  Lord,  48  Me.  96.  It  is 
doubtful  whether  it  can  be  gained  in  gross.  Hill  v.  Lord,  48 
Me.  96 ;  Phillips  v.  Rhodes,  7  Mete.  (Mass.)  323.  A  right  by 
prescription  to  throw  washings  of  sand  and  rubble  from  a  tin 
mine  into  a  stream  Carlyon  v.  Lover  ing,  1  Hurlst.  &  Norm.  784), 
or  sand  and  gravel  by  a  gate  from  a  canal.  Dean  v.  Colt,  99 
Mass.  480.  A  reservation  of  grass,  feeding  and  pasture,  gives  a 
right  to  enter  and  depasture  the  land.  Rose  v.  Bunn,  21  N.  Y. 
(7  Smith)  275.  But  such  right  could  not  be  gained  by  prescrip- 
tion. Donnell  v.  Clark,  19  Me.  182.  A  right  of  common  in 
another  man's  land  is  considered  an  easement.  Rowbotham  v. 
Wilson,  8  El.  &  Bl.  143 ;  Thomas  v.  Marslijield,  10  Pick.  364 ; 
Livingston  v.  Ten  Broeck,  16  Johns.  25.  In  the  last  case  it  was 
held  that  a  common  of  "  cutting  and  hewing  timbers  for  build- 
ing," could  be  apportioned  by  a  sale  of  part  of  the  dominant 
estate  ;  but  it  was  held  to  be  extinguished  by  a  release  of  part 
to  the  owner  of  the  servient  tenement.  A  right  of  digging  stones 
for  the  use  of  its  inhabitants  may  be  held  by  a  town.  Green  v. 
Putnam,  8  Cush.  21.  It  was  held  in  trust  for  the  individual 
inhabitants.  lb.  A  right  to  hold  public  meetings  by  a  town  in  a 
parish  meeting  house.  Medford  v.  Pratt,  4  Pick.  222.  A  right 
granted  by  charter  to  a  gas  company,  to  lay  pipes  in  the  streets. 
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Providence  Gas  Co.  v.  Thurber,  2  R.  I.  15.  A  right  to  use  a 
privy  on  another' s  land.  Morrison  v.  Marquardt,  24  Iowa,  35. 
An  obligation  to  maintain  a  fence  between  two  estates,  becomes 
an  easement  in  favor  of  the  one  and  a  servitude  upon  the  other. 
Boyle  v.  Tamlyn,  6  Barn.  &  Cr.  329  ;  Heath  v.  Ricker,  2  Me.  72 ; 
Bronson  v.  Coffin,  108  Mass.  175;  S.  C,  118  id.  156;  Harriman 
v.  Parte,  55  N.  H.  471 ;  Barber  v.  Whitely,  34  L.  J.  (N.  S.)  Q.  B. 
212.  The  right  may  be  established  by  prescription  (Binney  v. 
Hull,  5  Pick.  506) ;  but  if  done  by  mutual  agreement  it  does  not 
sustain  a  prescription,  and  does  not  run  with  the  land.  Adams 
v.  Van  Alstyne,  25  N.  Y.  (11  Smith)  237;  Wright  v.  Wright,  21 
Conn.  329.  If  the  grantor  covenants  in  terms,  for  himself  and 
his  heirs,  to  fence  the  premises,  it  runs  with  the  land.  Easter 
v.  L.  M.  R.  P.,  14  Ohio  St.  48.  Where  the  grantees  in  a  deed 
poll  agreed  to  maintain  a  fence,  with  no  mention  of  heirs,  it 
seems  it  would  be  a  personal  obligation  only.  Harriman  v. 
Park,  55  N.  H.  471.  The  fence  may  be  placed  one-half  on  each 
lot.  Newell  v.  Hill,  2  Mete.  (Mass.)  180.  The  whole  subject  of 
fences  is,  in  general,  regulated  by  statute.  Rights  of  burial  in 
churches  and  church  yards,  and  pew  rights  in  churches,  are  only 
easements,  and  the  general  property  is  in  the  religious  society 
or  other  owner  of  the  whole  premises.  They  are  held  subject  to 
such  changes  as  the  altered  circumstances  of  the  congregation  or 
neighborhood  require.  Richards  v.  Dutch  Church,  32  Barb. 
42 ;  Bryan  v.  Whistler,  8  Barn.  &  Cr.  288 ;  Hinde  v.  Chorlton, 
L.  R.,  2  C.  P.  104.  And  neither  pew  owners  nor  owners  of 
tombs  can  prevent  a  sale  of  the  property,  and  removal  of  the 
church  to  another  spot,  when  it  is  in  other  respects  legal.  Ante, 
130 ;  Sohier  v.  Trinity  Church,  109  Mass.  1 ;  Windt  v.  German 
Reformed  Church,  4  Sandf.  Ch.  (N.  Y.)  471 ;  Kincaid 's  Appeal, 
66  Penn.  St.  411 ;  see  ante,  254,  title  Churches.  A  right  of  shooting 
over  an  estate,  but  this  does  not  prevent  the  owner  from  cutting 
the  wood  or  selling  it  in  lots.  Gearns  v.  Baker,  L.  R.,  10  Ch. 
App.  355 ;  12  Eng.  R.  760 ;  Pattison  v.  Gilford,  L.  R.,  18  Eq. 
259  ;  9  Eng.  R.  786.  Rights  of  fowling,  hawking  and  fishing. 
Wickham  v  Hawker,  7  Mees.  &  Wels.  63.  A  right  of  bathing  in 
ponds  or  streams,  but  this  is  lost  when  buildings  are  erected 
near,  so  that  it  becomes  improper.  Blundell  v.  Catterall,  5  Barn. 
&  Aid.  268 ;  Rex  v.  Crunden,  2  Camp.  89.  A  right  to  maintain 
a  name  plate  on  a  door  {Lane  v.  Dixon,  3  C.  B.  776),  or  a  sign 
post    Hoare  v.  Board  of  Works,  L.  R.,  9  Q.  B.  296. 
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ARTICLE  VII. 

EASEMENTS,   HOW   LOST   OR   EXTINGUISHED. 

Section  1.  Unity  of  the  two  estates.  Easements  may,  of  course 
be  extinguished  by  an  actual  or  constructive  release,  given  by  the 
owner  of  the  dominant  estate  to  the  owner  of  the  servient  estate. 
The  same  result  may  follow  indirectly,  as  a  consequence  of  such 
relations  between  the  two  estates,  as  will  have  the  effect  of  a 
direct  release.  Such  is  the  effect  of  a  unity  of  the  title  of  both 
estates  in  one  person.  Plimpton  v.  Converse,  42  Vt.  712 ;  Cole- 
man's Appeal,  62  Penn.  St.  274.  This  would  follow  from  the 
general  principle  that  no  man  can  have  an  easement  in  his  own 
land.  Atkins  v.  Bordman,  2  Mete.  (Mass.)  457  ;  Cooper  v.  Bar- 
ber, 3  Taunt.  99.  The  same  is  true  to  a  limited  extent  when  the 
possession  only  is  united  in  one  person.  Thus,  where  the  owner 
of  the  dominant  tenement  is  also  the  lessee  of  the  servient  estate, 
the  easement  will  be  suspended.  But  when  the  relation  between 
the  two  estates  terminates  by  the  expiration  of  the  lease  or  other 
lesser  estate,  the  right  is  revived  with  the  separation  of  posses- 
sion. To  extinguish  the  easement,  therefore,  there  must  be  one 
absolute  owner  of  both  estates.  Warren  v.  Beake,  54  Me.  276  ; 
McTavish  v.  Carroll,  7  Md.  352 ;  Brakely  v.  Sharp,  9  N.  J. 
Eq.  9.  His  title  must  not  be  conditional  or  determinable,  and 
the  estates  must  be  inseparable,  except  by  act  of  such  owner. 
Ritger  v.  Parker,  8  Cush.  145 ;  James  v.  Plant,  4  Ad.  &  El.  749  ; 
Hazard  v.  Robinson,  3  Mason  (C.  C),  272 ;  Keiffer  v.  Imhoff. 
26  Penn.  St.  443 ;  Manning  v.  Smith,  6  Conn.  289  ;  Pearce  v. 
McClenaghan,  5  Eich.  (S.  C.)  178.  The  ownership  must  not 
only  be  absolute,  but  it  must  be  co-extensive  in  both.  Where 
one  estate  was  held  in  co-tenancy,  the  easement  was  not  extin- 
guished. Ivimey  v.  Stocker,  L.  R.,  1  Ch.  App.  396;  Bradley 
Fish  Co.  v.  Dudley,  37  Conn.  136.  Where  one  person  held 
mortgages  on  both  estates,  and  another  owned  the  equity  of 
redemption  of  both,  the  easement  was  not  extinguished.  Ritger 
v.  Parker,  8  Cush.  145.  After  redemption,  no  lease,  charge  or 
incumbrance  by  the  mortgagee  affects  the  estate,  and,  after  fore- 
closure, no  such  charge  by  the  mortgagor  affects  it,  and  here 
one  of  the  mortgages  was  assigned  before  foreclosure.  lb.  Where 
the  reversion  of  both  the  servient  and  the  dominant  estate  was  held 
by  one  person,  who,  before  the  expiration  of  the  first  leases,  gave 
new  leases  running  from  the  expiration  of  the  first,  there  was 
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held  to  be  no  such  unity  at  that  time  as  would  destroy  the  ease- 
ments. Hinchliffe  v.  Kinnoul,  5  Bing.  N.  C.  1.  The  import- 
ance of  these  questions  arising  from  the  bearing  they  have  upon 
the  construction  of  grants  by  which  the  premises  are  again  sep- 
arated. As  long  as  the  unity  of  ownership  remains,  it  is  imma- 
terial to  the  owner  whether  the  benefits  he  enjoys  from  the  joint 
use  of  different  parts  of  his  estate  are  called  easements  or  are 
not. 

§  2.  Reviving  former  easement  by  conveying  one  of  the  estates. 
Where  estates  once  separate  have  been  united  in  ownership,  and 
all  existing  easements  have  been  thereby  extinguished,  certain 
rights  will  revive  on  a  new  separation.  So  far  as  the  easements 
come  within  what  are  classed  as  natural  easements,  or  those  ex- 
isting without  the  interference  of  man,  like  the  flow  of  water, 
or  of  air,  or  natural  support  of  land,  they  would  revive,  in  re- 
spect to  each  tract,  the  moment  the  estate  is  divided,  because 
they  are  incidents  of  property.  Dunklee  v.  Wilton  R.  R.,  24 
N.  H.  497.  And  so  with  easements  which  are  necessary  to  the 
enjoyment  of  either  tract.  Grant  v.  Chase,  17  Mass.  448  ;  Pom- 
fret  v.  Ricroft,  1  Wm.  Saund.  323,  n.  6.  But  the  owner  may 
have  so  used  the  estates  while  joined,  that  easements  will  not 
revive.  He  may  have  filled  up  a  ditch,  or  have  cut  off  an  aque- 
duct (Nicholas  v.  Chamberlain,  Cro.  Jac.  121 ;  Lury  v.  Pigot, 
Poph.  166) ;  or  if  there  were  mills  on  a  stream  through  the  lands, 
he  may  have  altered  their  relations  so  as  to  destroy  one  for  the 
benefit  of  the  other.  Hazard  v.  Robinson,  3  Mas.  (C.  C.)  272. 
But  if  no  change  has  taken  place  in  the  land  and  the  right 
claimed  is  not  a  natural  one,  and  is  not  directly  provided  for  in 
the  deed,  the  question  whether  it  revives  on  a  separation  depends 
upon  its  nature.  First  it  must  be  an  apparent  easement.  Where 
the  one  tract  was  a  dam  and  on  the  other  the  mill  pond,  the 
grantee  of  the  latter  took  it  subject  to  the  servitude  of  flowage. 
Seibert  v.  Levan,  8  Penn.  St.  387.  So  if  back-water  were  thrown 
upon  the  wheel  of  the  mill  conveyed  by  that  retained.  Cary  v. 
Daniels,  8  Mete.  (Mass.)  480.  The  same  is  the  rule  as  to  light, 
air,  gutters,  and  eaves  (Robins  v.  Barnes,  Hob.  131) ;  or  a  ditch 
for  drainage.  Ferguson  v.  Witsell,  5  Rich.  (S.  C)  280.  It  makes 
no  difference  whether  the  estate  conveyed  is  the  dominant  or  the 
servient  estate.  Seibert  v.  Levan,  8  Penn.  St.  383 ;  Dunklee  v. 
Wilton  R.  R.,  24  N.  H.  489  ;  French  v.  Carhart,  1  N.  Y.  (1 
Comst.)  103  ;  contra,  Burr  v.  Mills,  21  Wend.  292  ;  Preble  v. 
Reed,  17  Me.  169.     Nothing  is  added  to  the  grant  by  the  word 
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"appurtenances,"  for  where  the  easement  lias  been  extinguisher] 
by  unity  of  possession,  it  has  ceased  to  be  appurtenant  in  a  legal 
sense.  James  v.  Plant,  4  Ad.  &  El.  749 ;  Manning  v.  Smith,  6 
Conn.  289  ;  Clement  v.  Lambert,  1  Taunt.  205.  The  benefit  claimed 
must  be  reasonably  necessary.  Washb.  on  Easements,  *530. 
The  question  is  one  of  intent.  In  order  to  reach  this  intent,  it  is 
always  competent  "to  show  the  local  position  of  the  land,  its 
relative  situation  to  other  land  of  the  grantor,  and  to  that  of  sur- 
rounding owners,  the  difficulty  of  gaining  access  to  it,  and  the 
mode  in  which  the  grantor  used  and  enjoyed  it  in  connection 
with  his  own  adjoining  estate."  Leonard  v.  Leonard,  2  Allen, 
545 ;  Jeffries  v.  Jeffries,  117  Mass.  189.  And,  an  important 
question  would  always  be  how  the  estates  had  been  related  to 
each  other  before  they  had  been  united  in  one  owner.  If  such 
relation  had  been  apparent  and  necessary  so  that  it  raised  a  pre- 
sumption that  the  parties  took  notice  of  it  in  the  sale,  it  would 
revive.  Dunklee  v.  Wilton  R.  R.,  24  N.  II.  439.  This  whole 
subject  is  closely  connected  with  the  division  of  heritages  treated 
before.     Ante,  673,  art.  3,  §  7. 

§  3.  Changes  in  estates.  Easements  are  also  extinguished  by 
such  changes  in  the  estates  with  which  they  are  connected  as 
render  their  existence  useless  or  impossible.  Thus  where  there 
was  a  right  of  way  across  open  land  to  certain  outhouses  and 
the  outhouses  were  removed  and  the  land  laid  out  as  a  highway, 
the  easement  was  lost.  Hancock  v.  Wentworth,  5  Mete.  (Mass.) 
446.  So  where  a  house  was  erected  across  the  way  by  the 
owner's  implied  consent.  Arnold  v.  Comman,  50  Penn.  St.  361. 
A  way  to  a  cottage  ceases  if  the  cottage  be  changed  into  a  tan- 
yard.  Henning  v.  Burnet,  8  Exch.  187.  And  where  the  way 
belonged  to  an  open  parcel  of  land  and  the  owner  erected  a  cot- 
tage covering  the  entire  tract,  the  way  was  distinguished.  Allan 
v.  Gomme,  11  Ad.  &  El.  759.  But  it  is  not  enough  that  the  way- 
ceases  to  be  important.  Atlanta  Mills  v.  Mason,  120  Mass.  244 ; 
Crounse  v.  Weinple,  29  N.  Y.  (2  Tiff.)  543.  A  dedication  of  a  way 
by  the  owner  of  the  servient  tenement  to  the  public  does  not  ex- 
tinguish the  private  right  in  it.  Regina  v.  Chorley,  12  Q.  B. 
515.  But  the  location  and  establishment  of  a  public  street  over 
it  will  destroy  it.  Mussey  v.  Union  Wharf,  41  Me.  34  ;  Han- 
cock v.  Wentworth,  5  Mete.  (Mass.)  446.  If  an  easement  be 
granted  for  a  particular  purpose,  there  is  an  end  of  the  easement 
when  that  purpose  no  longer  exists.  National  Mannre  Co.  v. 
Donald,  4  Hurlst  &  N.    19  ;    Chase  v.   Button  Manuf.  Co.,  4 
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Cash.  152.  Thus  the  implied  easement  of  support  was  held  to 
cease  with  the  decay  of  the  building.  Pierce  v.  Dyer,  109  Mass. 
377.  "Where  a  right,  title  or  interest  is  destroyed,  or  taken 
away  by  the  act  of  God,  operation  of  law,  or  act  of  the  party, 
it  is  called  extinguishment."  Hancock  v.  Wentworth,  5  Mete. 
(Mass.)  451.  The  mere  location  of  a  public  way  over  a  private 
way  would  not  deprive  the  owner  of  his  remedy  against  one  who 
obstructed  it.  Allen  v.  Ormond,  8  East,  4.  But  the  location  of 
a  public  way  in  a  different  place  reaching  the  land,  will  destroy 
a  way  of  necessity.  Abbott  v.  Stewartstown,  47  N.  H.  230  ;  Lide 
v.  Hadley,  36  Ala.  627.  The  construction  of  a  public  drain  from 
land  to  which  a  right  of  private  drainage  was  appurtenant,  will 
not  affect  this  right,  although  it  may  no  longer  be  necessary. 
Hastings  v.  Livermore,  7  Gray,  194 ;  S.  C,  15  id.  13.  Where 
adjoining  buildings,  with  the  party  wall  between  them,  were 
destroyed  by  fire,  the  easement  is  extinguished,  and  so  if  it  be- 
comes so  ruinous  that  it  must  be  taken  down.  Sherred  v.  Cisco, 
4  Sandf.  (N.  Y.)  480 ;  Partridge  v.  Gilbert,  15  N.  Y.  (1  Smith) 
601 ;  Pierce  v.  Dyer,  109  Mass.  377.  But  in  Campbell  v.  Mes- 
ier,  4  Johns.  Ch.  334,  it  was  held  that  one  of  the  owners  could 
compel  the  other  to  contribute  toward  repairs.  The  contract 
which  created  this  easement  might  make  it  a  permanent  one  for 
buildings  erected  or  to  be  erected. 

§  4.  Acts  of  owners  of  the  easements  affecting  their  rights. 
In  order  that  the  act  of  the  owner  may  extinguish  the  easement, 
it  must  indicate  an  intention  to  produce  that  result,  or  must 
increase  the  burden  on  the  servient  estate  against  the  consent  of 
the  owner.  Any  parol  agreement  to  release  or  not  to  enjoy  the 
easement,  without  more,  will  be  ineffectual  to  destroy  it.  Dyer 
v.  Sanford,  9  Mete.  (Mass.)  395  ;  Liggins  v.  Inge,  7  Bing.  682. 
And  mere  abuse  of  the  right,  as,  for  instance,  using  a  way  for  a 
purpose  which  the  right  did  not  include,  is  only  a  trespass  and 
the  right  remains.  Mendell  v.  Delano,  7  Mete.  (Mass.)  ]  76.  But 
if  the  owner  changes  the  condition  of  the  dominant  estate  so  as 
to  increase  the  burden,  and  the  excess  cannot  be  separated  from 
the  rightful  enjoyment,  or  by  such  excess  the  identity  of  the 
enjoyment  is  destroyed,  the  right  is  lost.  Jones  v.  Tapling,  11 
C.  B.  (N.  S.)  283.  "  In  case  of  an  easement,  you  cannot  alter 
the  condition  of  either  the  dominant  or  servient  tenement.'' 
Wood  v.  Copper  Miners''  Co.,  14  C.  B.  444 ;  Sharpe  v.  Hancock, 
7  Mann.  &  G.  354.  Where  the  change  was  in  the  character  of 
the  mills  used  upon  a  water-power,  it  did  not  affect  the  right. 
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LuttreWs  Case,  4  Rep.  86.  So  where  a  larger  mill  was  erected, 
but  no  more  water  was  used.  Casler  v.  Shipman,  35  N.  Y.  (8 
Tiff.)  533.  The  place  of  the  dam,  or  that  of  using  the  water, 
may  be  changed  {Stackpole  v.  Curtis,  32  Me.  385 ;  Wiittler  v. 
Cocheco  Manuf.  Co.,  9  N.  H.  458),  or  the  manner  of  using  the 
water,  or  the  machinery  propelled  by  it.  Belknap  v.  Trimble,  3 
Paige,  577.  Thus,  it  is  said,  in  Allan  v.  Gomme,  1 1  Ad.  &  El. 
759,  that  if  there  was  a  way  to  a  cultivated  field,  and  the  owner 
of  the  field  sell  it  into  house  lots  and  make  it  a  village,  the  way 
would  cease.  Henning  v.  Burnet,  8  Exch.  187  ;  Metropolitan 
Cem.  Co.  v.  Eden,  16  C.  B.  42.  If  one  having  an  easement  of 
light  over  another's  estate,  alter  his  premises  so  that  the  enjoy- 
ment of  the  right  will  be  more  disadvantageous  to  the  servient 
estate,  the  owner  of  the  latter  may  stop  the  windows  (Garrilt  v. 
Sharp,  3  Ad.  &  El.  325 ;  Jones  v.  Tapling.W.  C.  B.  [N.  S.]  283) ;  but 
only  so  far  as  the  excess  is  concerned.  Thomas  v.  Thomas,  2  Cr. 
Mees.  &  R.  40 ;  Aynsley  v.  Glover,  L.  R.,  18  Eq.  544 ;  S.  C.,  10 
Ch.  App.  283  ;  12  Eng.  R.  726.  And  the  enjoyment  of  the  light 
must  be  in  the  same  place  in  the  wall  of  the  house.  Thus,  three 
windows  cannot  be  substituted  for  one,  and  the  wall  changed  in 
its  shape  and  position.  This  would,  perhaps,  not  be  more  a 
burden  on  the  servient  estate,  but  it  destroys  the  identity  of  the 
right.  Blanchard  v.  Bridges,  4  Ad.  &  El.  176 ;  Hutchinson  v. 
Copestake,  9  C.  B.  (N.  S.)  863.  The  act  of  the  owner  is  consid- 
ered as  a  conclusive  manifestation  of  an  intention  to  give  up  the 
right,  and  it  must  appear  to  be  the  free  act  of  one  who  had 
power  to  bind  the  estate,  and  of  such  a  nature  as  to  decisively 
manifest  his  intention.  Dyer  v.  Sanford,  9  Mete.  (Mass.)  395. 
§  5.  Abandonment  of  an  easement.  The  owner  of  the  ease- 
ment may  lose  his  right  by  an  actual  abandonment  of  the  right. 
This  is  something  different  from  a  disuse  of  the  enjoyment. 
There  must  be  an  intention  to  abandon,  unless  the  party  is  es- 
topped to  deny  such  intention,  because  others  have  been  led  by 
his  acts  to  treat  the  servient  estate  as  free  from  the  servitude, 
and  its  resumption  would  work  them  an  injury.  StoJcoe  v.  Sing- 
ers,  8  El.  &  Bl.  31.  Of  this  intention  nonuser  may  be  evidence. 
Where  a  person  had  a  door  in  the  rear  of  his  house,  and  a  way 
from  it,  and  bricked  up  the  door,  and  it  remained  closed  thirty 
years,  it  was  held  that  the  right  was  not  lost.  A  cesser  to  use, 
accompanied  by  an  act  clearly  indicating  an  intention  to  aban- 
don the  right,  would  have  the  same  effect  as  a  release  without 
regard  to  time.     Crossley  v.  Lightowler,  L.  R.,  2  Ch.  App.  478. 
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Where  one  way  was  substituted  for  another  by  a  parol  agree 
ment,  the  court  held  that  as  he  had  not  enjoyed  the  new  way 
long  enough  to  gain  a  right  by  prescription,  he  had  not  lost  the 
old  way,  for  he  did  not  intend  to  lose  both.  Lowell  v.  Smith,  3 
C.  B.  (N.  S.)  120  ;  Wright  v.  Freeman,  5  Harr.  &  J.  (Md.)  478. 
But  in  Pope  v.  Devereux,  5  Gray  (Mass.),  409,  an  executed 
agreement  to  discontinue  the  old  way  and  substitute  a  new  one, 
was  held  evidence  of  a  surrender.  In  Hay  ford  v.  Spo~kesfield, 
100  Mass.  491,  the  owner  did  not  lose  his  right  by  building  a 
fence  across  the  way,  which  was  kept  up  for  seven  years.  The 
question  of  abandonment  is  usually  one  of  evidence  for  the 
jury,  and  the  nature  of  the  property,  and  of  the  easement,  and  all 
the  surrounding  circumstances,  are  proper  for  them  to  consider. 
Where  the  owner  of  a  mill  moved  it  to  a  new  place,  where  it 
no  longer  flowed  the  servient  premises,  which  were  put  to  a 
new  use,  he  was  not  allowed  to  resume  his  right.  Taylor  v, 
Hampton,  4  M'Cord,  96.  Where  the  owner  used  the  right 
in  a  new  way,  which  use  he  failed  to  justify,  he  was  allowed 
to  reassert  a  right  to  the  old  way.  Hale  v.  Oldroyd,  14  Mees. 
&  Wels.  789;  Lovell  v.  Smith,  3  C.  B.  (N.  S.)  120.  Where 
a  way  was  the  boundary  between  two  estates,  and  one  owner 
put  up  a  fence  on  the  center  line,  and  the  other  sold  in  that 
condition,  the  way  was  extinguished.  Corning  v.  Gould,  16 
Wend.  538 ;  or  the  abandonment  was  consented  to  by  both 
parties.  Pope  v.  O Hara,  48  N.  Y.  (3  Sick.)  446.  So  where  an 
arch  over  a  passage  way  was  converted  into  a  solid  wall  by  con- 
sent of  both  parties,  the  way  under  it  ceased.  Partridge  v. 
Gilbert,  15  N.  Y.  (1  Smith)  601.  Where  the  wall  in  which  was 
an  ancient  window  was  torn  down,  and  a  blank  wall  built 
{Moore  v.  Rawson,  3  Barn.  &  Cr.  332) ;  or  the  window  was 
bricked  up  {Lawrence  v.  Obee,  3  Campb.  514) ;  and  in  either  case 
that  situation  remained  many  years,  the  right  to  light  was  lost. 
So  where  one  having  a  right  of  way  to  a  house,  took  down  the 
house,  inclosed  the  way  and  cultivated  ir.  Crain  v.  Fox,  16 
Barb.  184  ;  Regina  v.  CJiorley,  12  Q.  B.  515.  Where  one  having 
a  mill  increased  his  head  of  water  and  the  size  of  his  wheel,  and 
so  maintained  them  until  he  gained  a  prescriptive  right,  but 
afterward  restored  them  to  their  original  state,  he  abandoned 
the  right  so  gained.  Drewett  v.  Sheard,  7  Carr.  &  P.  465. 
"  Where  the  right  is  suspended  by  the  act  of  God,  as  by  the 
drying  up  of  a  spring,  it  will  revive  again  if  the  spring  chance 
to  flow.    But  if  it  be  suspended  by  the  act  of  the  party,  as  by 
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building  a  house  or  a  wall,  it  would  not  be  restored  even  though 
the  obstacle  be  removed."  Taylor  v.  Hampton,  4  McCord  (S. 
C),  96.  In  the  former  case  there  is  no  intention  to  abandon  by 
the  owner,  and  an  abandonment  is  always  voluntary.  But  this 
intention  may  be  effectually  manifested  by  a  neglect  to  act.  If, 
for  instance,  the  owner  of  a  dam  had  a  prescriptive  right  to  flow> 
and  his  dam  was  carried  away  by  a  freshet,  and  he  neglected  for 
many  years  to  rebuild,  it  would  be  evidence  against  him  of  an 
abandonment.  Thomas  v.  Hill,  31  Me.  252 ;  Liggins  v.  Inge, 
7  Bing.  682. 

§  6.  Effect  of  non-user  of  easement.  In  all  acts  of  abandon- 
ment non-user  is  one  element.  But  where  it  is  the  only  evidence 
of  an  intent  to  abandon,  it  must  be  continued  for  at  least  the 
time  which  would  be  required  to  acquire  the  same  right,  and  by 
acts  of  the  owner  of  the  servient  tenement  indicating  a  claim  of 
an  adverse  right,  or  such  that  the  owner  of  the  right  permitting 
them  without  resistance,  would  be  estopped  again  to  claim  it. 
Crossley  v.  Lightowler,  L.  R,  3  Eq.  292;  S.  C,  2  Ch.  App. 
478 ;  Hall  v.  MeCaughey,  51  Penn.  St.  43 ;  Owen  v.  Field,  102 
Mass.  114 ;  Wilder  v.  St.  Paul,  12  Minn.  208;  Veghte  v.  Raritan 
Co.,  4  C.  E.  Green  (N.  J.),  156;  Pope  v.  O  Hara,  48  N.  Y.  (3 
Sick.)  446  ;  Winham  v.  McGuire,  51  Ga.  578.  Even  a  public 
easement,  like  a  highway,  may  be  lost  by  long  non-user.  Fox 
v.  Hart,  11  Ohio,  416.  And  rights  gained  by  dedication  may  be 
lost  by  adverse  user  by  private  individuals.  Alms  v.  Hender- 
son, 16  B.  Monr.  (Ky.)  172 ;  Knight  v.  Heaton,  22  Vt.  480  ; 
Pella  v.  Scholte,  24  Iowa,  286  ;  Callaway  Co.  v.  Nolley,  31  Mo. 
393 ;  or  by  non-user.  Baldwin  v.  Buffalo,  29  Barb.  396 ;  Com- 
missioners v.  Taylor,  2  Bay  (S.  C),  292.  Where  a  railroad 
company  took  up  their  rails  and  sold  their  road-bed,  the  ease- 
ment was  abandoned.  Louisville  R.  R.  v.  Covington,  2  Bush 
(Ky.),  532.  And  the  evidence  from  non-user  may  be  rebutted. 
Hoffman  v.  Savage,  15  Mass.  130.  A  recognition  of  the  right  is 
equivalent  to  an  actual  use  of  it.  White  v.  Crawford,  10  Mass. 
183.  Where  the  right  has  been  acquired  by  deed,  mere  disuse 
for  any  length  of  time  will  not  defeat  the  right.  Only  such 
acts  by  the  owner  of  the  servient  tenement,  as  will  be  adverse  to 
the  owner  of  the  easement,  continued  for  the  time  of  prescrip- 
tion, will  have  that  effect.  Bannon  v.  Angier,  2  Allen,  128; 
Jewett  v.  Jewett,  16  Barb.  150  ;  Farrar  v.  Cooper,  34  Me.  400 ; 
Nitzell  v.  Paschall,  3  Rawle  (Penn.),  76.  As  we  have  seen,  there 
is  no  difference  between  a  right  acquired  by  prescription  and 
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one  acquired  by  deed,  but  the  mode  in  which  the  owner  gained 
the  right  is  an  important  element  in  determining  what  was  his 
intent  in  ceasing  to  use  the  right.  Where  the  use  of  an  aque- 
duct was  discontinued,  and  the  owner  of  the  land  took  up  the 
logs,  and  this  state  of  facts  continued  thirty  years,  the  right  was 
lost.  Jennison  v.  Walker,  11  Gray  (Mass.),  425.  Where  a 
right  to  dig  ore  was  unused  for  forty  years,  it  still  existed.  Ar- 
nold v.  Stevens,  24  Pick.  106.  And  so  of  a  right  of  tiowage. 
Butz  v.  Ihrie,  1  Rawle  (Penn.),  218.  The  acts  of  the  owner  of 
the  servient  estate,  to  be  adverse  to  the  right,  must  be  such  as 
indicate  a  denial  of  its  existence.  Yeakle  v.  Nace,  2  Whart. 
(Penn.)  123.  A  mere  obstruction  of  the  easement  for  less  than 
twenty  years  worked  no  extinguishment.  Bowen  v.  Team,  6 
Rich.  (S.  C.)  305.  The  interruption  of  the  way  must  have  been 
acquiesced  in  by  its  owner.  Harme  v.  Rogers,  3  Bligh  (N.  S.), 
440.  So  long  as  the  conduct  and  situation  of  the  parties  are 
consistent  with  the  written  title  under  which  they  claim,  they 
will  be  presumed  to  hold  under  it  and  according  to  its  terms. 
And  there  is  nothing  in  mere  non-user  inconsistent  with  the 
written  grant.  Doe  v.  Butler,  3  Wend.  149.  Non-user  is  merely 
evidence  which  is  open  to  explanation,  and  much  of  its  weight 
will  depend  upon  the  other  circumstances  of  the  property.  If 
the  right  was  one  of  necessity  or  great  convenience,  the  forbear- 
ance to  use  it  would  be  stronger  evidence  of  its  non-existence. 
Hillary  v.  Waller,  12  Yes.  239 ;  Doe  v.  Hilder,  2  Barn.  &  Aid. 
782  ;  Ward  v.  Ward,  7  Exch.  838.  It  would  make  a  difference 
whether  the  enjoyment  had  never  begun  or  had  been  abandoned 
after  use.  Mowry  v.  Sheldon,  2  R.  I.  369 ;  Farrar  v.  Cooper, 
34  Me.  394. 

§  7.  Effect  of  an  executed  license.  If  the  owner  of  the  ease- 
ment authorize  the  owner  of  the  servient  estate  to  do  acts  upon 
his  land  which  prevent  any  farther  enjoyment  of  the  easement, 
it  will  be  extinguished.  If  the  license  is  to  do  acts  upon  the 
licensor's  land,  he  may,  at  his  pleasure,  revoke  it,  so  far  as 
it  is  unexecuted.  Hewlins  v.  Shippam,  5  Barn.  &  Cr.  221.  And 
when  it  is  revoked,  any  easement  with  whose  enjoyment  it 
interfered,  revives  again.  But  if  the  act  is  to  be  done  on  the 
licensee's  land,  the  licensor  has  no  power  to  enter  to  remove  its 
effects,  and  if  the  effect  is  to  impair  or  destroy  an  easement 
belonging  to  the  licensor's  land,  he  cannot  be  restored  to  its  en- 
joyment. Washb.  on  Easements,  *560.  This  doctrine  does  not 
apply  to  natural  easements,  like  the  flow  of  water,  for  a  diversion 
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of  a  flowing  stream  really  creates  a  new  easement,  as  well  as 
destroys  an  old  one,  and  produces  a  positive  effect  upon  the 
licensor's  land  which  is  actionable.  The  license  may  be  revoked 
until  executed.  Veghte  v.  Raritan  Co.,  4  C.  E.  Green  (N.  J.),  154 ; 
Winter  v.  Brockwell,  8  East,  308  ;  Elliott  v.  Rhett,  5  Rich.  (S.  C.) 
405 ;  Morse  v.  Copeland,  2  Gray  (Mass),  302.  Morse  v.  Copeland, 
was  a  case  where  a  dam  was  erected  on  the  licensee's  land  on  a 
ditch  dug  on  the  licensor's  land,  the  effect  of  which  was  to  divert 
the  water  of  a  stream  from  the  licensor's  land.  The  licensor  was 
allowed  to  revoke  his  license  so  far  as  it  permitted  the  ditch  but 
not  as  to  the  dam.  Liggins  v.  Inge,  7  Bing.  682,  was  a  case  of 
diversion  of  water  under  a  license,  and  Winter  v.  Brockwell,  8 
East,  308,  of  diversion  of  air.  Whether  the  execution  of  the 
license  is  a  suspension  merely  or  a  practical  destruction  of  the 
easement  depends  on  the  nature  and  effect  of  the  act  licensed  to 
be  done.  The  effect  cannot  extend  beyond  the  interest  of  the  per- 
son who  gives  the  license.  Dyer  v.  Sanford,  9  Mete.  (Mass.)  395. 
The  obstruction  of  the  easement  would  become  actionable  when 
the  licensor's  estate  determined.  The  license  is  equally  irrevoc- 
able when  executed  on  a  third  person's  estate  and  the  same 
results  follow.     Curtis  v.  Noonan,  10  Allen,  406. 


ARTICLE  VIII. 

LIABILITY    OF   CLAIMANT   OF   EASEMENT. 

Section  1.  In  general.  The  owner  of  an  easement  owes  a  duty 
to  the  owner  of  the  land  which  requires  him  to  exercise  his  rights 
without  unnecessary  injury  to  the  land  owner.  Kaler  v.  Bea- 
man,  49  Me.  207.  Thus,  in  the  use  of  flowing  water  each  person 
through  whose  land  it  flows  must  make  only  such  use  of  it  as  a 
reasonable  regard  for  the  rights  of  those  above  and  below  him 
on  the  stream  allow.  For  any  excess  he  will  be  liable  to  an 
action.  Tyler  v.  Wilkinson,  4  Mason  (C.  C),  397;  Wood  v. 
Waud,  3  Exch.  775 ;  Davis  v.  Getcliell,  50  Me.  604.  Thus,  the 
owner  of  a  drain  through  the  land  of  another  will  be  liable  for 
allowing  it  to  be  out  of  repair  and  to  become  a  nuisance.  Alston 
v.  Grant,  3  El.  &  Bl.  128.  The  owner  of  an  easement  may  also 
be  liable  to  third  persons.  "Where  he  permits  a  dam  to  become 
out  of  repair  and  in  consequence  it  gives  way  and  injures  those 
below  on  the  stream,  he  is  responsible.  Lapham  v.  Curtis,  5 
Vt.  381 ;  Gray  v.  Harris,  107  Mass.  492.     So  where  the  owner  of 
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an  aqueduct  allows  it  to  be  out  of  repair  to  the  damage  of  others, 
he  is  responsible.  Cattle  v.  Stockton  Co.,  L.  R.,  10  Q.  B.  453; 
14  Eng.  R.  276.  His  enjoyment  of  his  right  may  be  restricted  to 
a  rightful  use.  Wood  v.  Saunders,  L.  R.,  10  Ch.  App.  582 ;  14 
Eng.  R.  805. 

ARTICLE  IX. 

KEPAIRS. 

Section  1.  In  general.    The  owner  of  the  easement  is,  in  gen- 
eral, the  one  to  keep  it  in  repair,  and  he  has  the  right,  at  all 
reasonable  times,  to  make  such  repairs  at  reasonable  times,  and 
to  enter  upon  the  servient  premises  for  that  purpose.     He  can- 
not call  upon  the  owner  of  the  servient  premises  to  make  the 
repairs.     Duncan  v.  Louch,  6  Q.  B.  904  ;  Prescott  v.  Williams, 
5  Mete.  (Mass.)  429 ;  Williams  v.  Safford,  7  Barb.  309  ;  Gillis  v. 
Nelson,  16  La.  Ann.  279.     The  repairs  must  not  injure  the  premi- 
ses.   Haynes  v.  Burlington,  38  Vt.  360.     Where  a  well  was  re- 
served on  the  sale  of  certain  premises,  there  is  no  duty  on  the 
grantee  to  preserve  it  or  keep  it  in  repair.     Ballard  v.  Butler, 
30  Me.  94.    The  grantee  of  a  way  is  to  make  it  as  well  as  repair 
it.     C shorn  v.  Wise,  7  Carr.  &  P.  761.    The  right  of  flowage  gives 
the  right  to  erect  and  repair  the  dam  and  cleanse  the  pond. 
Fr alley  v.  Waters,  7  Penn.  St.  221.    The  owner  of  a  prescrip- 
tive right  of  way  has  no  right  to  dig  ditches  for  the  purpose  of 
repairing  it.     Capers  v.  McKee,  1  Strobh.  (S.  C.)  164.    The  owner 
of  the  easement  has  the  right,  as  a  part  of  the  servitude,  to  per- 
form, at  his  own  expense,  all  such  works  as  are  necessary  for 
preserving  and  making  use  of  the  servitude,  and  so  he  is  entitled 
to  have  access  to  make  the  necessary  repairs.     Washb.  on  Ease- 
ments, *567.     Where  the  easement  is  of  such  a  character  that 
the  want  of  repair  will  injuriously  affect  the  servient  estate,  the 
owner  of  the  easement  owes  a  duty  to  the  owner  of  the  estate  to 
make  all  necessary  repairs.     Such  are  the  cases  of  aqueducts, 
gutters  and  drains.     Egremont  v.  Pulman,  Mood.  &  M.  404; 
Bell  v.  Tmentyman,  1  Q.  B.  766.     He  cannot  lawfullj-  allow  his 
drain  to  become  a  nuisance.     Alston  v.  Grant,  3  El.  &  Bl.  128. 
A  mill  owner  is  bound  to  use  reasonable  care  in  keeping  hia 
dam  and  works  safe.    Lapham  v.  Curtis,  5  Vt.  381 ;  Soule  v, 
Russell,  13  Mete.  (Mass.)  436.     If  the  easement  is  created  by 
deed,  the  burden  of  repair  may  be  imposed  by  express  stipula- 
tion on  the  servient  tenement.     The  question  c.f  repairs  of  party 
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walls  and  houses  has  been  treated  above.     Ante,  722,  726,  art.  6, 

§§  5,  7. 

§  2.  Contribution.  There  are  some  easements  which  are,  in 
their  nature,  mutual.  Thus,  a  party  wall  is  an  equal  benefit, 
and  an  equal  burden  to  each  house,  and  the  support  and  pro- 
tection rendered  by  each  part  of  a  house  to  the  other  is  a  mutual 
benefit.  If  one  owner  in  such  cases  shall  have  repaired  or  re- 
built the  party  wall,  or  repaired  the  house,  he  has  also  conferred 
a  benefit  upon  the  other  owner,  and  in  such  case,  if  there  was  a 
common  duty  to  repair,  there  is  a  right  of  contribution.  Camp- 
bell v.  Mesier,  4  Johns.  Ch.  (N.  Y.)  334;  Greenwald  v.  Kappes, 
31  Ind.  216.  The  question  whether  there  is  such  a  common  duty 
as  to  give  the  right  to  contribution,  will  depend  upon  the  agree- 
ments from  which  the  rights  of  the  parties  arise.  If  the  Avail 
was  erected  without  any  agreement,  the  other  party  may  make 
use  of  the  wall  which  he  finds  already  built  on  his  own  land, 
without  making  himself  chargeable  for  the  expenses  of  erecting 
it.  Sherred  v.  Cisco,  4  Sandf.  (N.  Y.)  480 ;  List  v.  HornbrooJc, 
2  W.  Va.  346.  But  where  he  had  reason  to  know  that  the  other 
party  was  erecting  the  wall  with  the  expectation  that  he  would 
share  the  expense,  and  he  allowed  him  to  do  so  without  objec- 
tion, a  promise  may  be  inferred.  Day  v.  Caton,  119  Mass.  513. 
Ordinarily,  there  is  no  obligation  to  contribute  until  the  person 
uses  the  wall.  Where  there  was  already  a  building  on  the  land, 
and,  in  the  erection  of  the  party  wall,  one  side  of  it  was  taken 
down  and  the  party  wall  substituted,  and  the  building  fitted  to 
it,  this  was  not  such  a  use  as  called  for  contribution.  Shaw  v. 
Hitchcock,  119  Mass.  254.  If,  after  the  execution  of  the  agree- 
ment for  a  party  wall,  the  ownership  of  the  land  changes,  the 
question  arises  whether  the  agreement  runs  with  the  land  so  that 
it  binds  the  new  owners,  or  whether  the  contribution,  if  any, 
must  be  to  the  person  who  built  the  wall.  Where  the  agreement 
was  only  that  A  should  pay  B  one-half  the  expense  of  the  wall 
which  B  was  about  to  build,  it  was  a  personal  obligation.  Block 
v.  Isham,  28  Ind.  37 ;  Weld  v.  Nichols,  17  Pick.  543.  But  when 
the  contraot  is  that  there  shall  be  contribution  when  the  wall  is 
used,  the  liability  would  run  with  the  estates.  Kettletas  v.  Pen- 
fold,  4  E.  I).  Smith,  122  ;  Weyman  v.  Mingold,  1  Bradf.  (N.  Y.) 
52  ;  Giles  v.  Dugro,  1  Duer  (N.  Y  ),  331  ;  Thomson  v.  Curtis, 
28  Iowa,  232 ;  Plait  v.  Eggleston,  20  Ohio  St.  414.  And  the 
original  party  to  the  contract  having  sold  without  using  the  wall, 
is  under  no  liability  when  the  wall  is  used  by  his  grantee.    Stan- 


EASEMENTS.  745 

dish  v.  Lawrence,  111  Mass.  111.  In  the  case  of  houses  which 
are  owned  in  separate  parts,  the  duty  of  contribution  rests  on  a 
mutual  duty  of  repair.  In  Cheesebrough  v.  Green,  10  Conn. 
318,  the  court  hold  that  no  action  would  lie  against  the  owner  of 
the  upper  half  and  roof  for  neglect  to  repair,  but  they  suggest 
tha'  there  would  be  a  remedy  in  equity.  Campbell  v.  Mesier, 
4  Johns.  Ch.  (N.  Y.)  334.  But  in  Pierce  v.  Dyer,  109  Mass.  374, 
any  right  in  one  owner  to  compel  the  other  to  repair  is  denied. 
Ottumwa  Lodge  v.  Lewis,  34  Iowa,  67.  With  this  agrees  the 
rule  in  case  of  leased  premises.  Brewster  v.  De  Fremery,  33 
Cal.  341  ;  Dowpe  v.  Genln,  45  N.  Y.  (6  Hand)  119.  This  whole 
question  would  be  much  affected  by  the  circumstances  under 
which  the  rights  of  the  parties  were  created,  and  an  agreement 
to  contribute  to  a  common  benefit  would  be  readily  implied. 
The  obligation  to  contribute  may  extend  to  fences  and  other 
easements  of  common  advantage.  Richardson  v.  McDougal, 
11  Wend.  46. 

ARTICLE  X. 

REMEDY   AT   LAW   FOR   INJURIES. 

Section  1.  In  general.  The  remedies  for  the  obstruction  or 
destruction  of  easements  may  be  sought  either  at  law  or  in 
equity,  according  to  the  circumstances  of  the  case.  The  remedy 
at  law  is  a  pecuniary  recompense  in  damages  for  the  injury  sus- 
tained. The  wrong  may  come  either  from  the  grantor  of  the  ease- 
ment or  the  owner  of  the  servient  tenement,  or  from  a  mere  third 
person.  In  the  latter  case  the  remedy  must  often  be  sought 
against  the  grantor  where  the  act  is  done  by  his  permission. 
As  against  the  owner  of  the  servient  tenement,  the  action  may 
be  necessary  to  vindicate  and  establish  the  right  and  prevent 
encroachments  which  would  ripen  into  adverse  rights.  The  law, 
in  order  to  protect  the  owner  of  the  easement,  will  presume  that 
damages  have  resulted  from  the  unlawful  act,  and  will  protect 
his  right  from  interruption.  Elliot  v.  Fitchburg  R.  R.,  10  Cush. 
191  ;  Munroe  v.  Stickney,  48  Me.  462  ;  Graver  v.  Sholl,  42  Penn. 
St.  67 ;  Roundtree  v.  Brantley,  M  Ala.  553 ;  Parker  v.  Foote, 
19  Wend.  313  ;  Welton  v.  Martin,  7  Mo.  307  ;  Parker  v.  Gris- 
wold,  17  Conn.  288 ;  Hendrick  v.  Cook,  4  Ga.  241 ;  Chatfield  v. 
Wilson,  27  Vt.  670  ;  Wood  v.  Waud,  3  Exch.  772 ;  Sampson  v. 
Hoddinott,  1  C.  B.  (N.  S.)  590 ;  Company  v.  Goodale,  46  N.  H. 
56.     "  Generally  speaking,  any  interference  with  a  right,  how- 
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ever  small,  creates  a  cause  of  action."     Clifford  v.  Hoars,  L.  R. 
9  C.  P.  372  ;  9  Eng.  R.  449. 

The  most  of  these  cases  relate  to  the  diversion  of  water.  In 
that  case  any  diversion  is  prima  facie  a  violation  of  the  right 
of  the  riparian  proprietor  below,  and  an  actionable  wrong.  Bnt 
in  regard  to  the  natural  easement  of  the  support  of  adjacent 
land  and  the  like,  it  is  now  held  that  being  not  in  strictness  ease- 
ments, but  incidents  to  the  ownership  of  the  soil  itself,  there 
must  be  actual  damage  before  any  right  of  action  accrues  or  the 
prescription  begins  to  run.  Backhouse  v.  Bonomi,  9  H.  L.  Cas. 
503 ;  Smith  v.  Thackerah,  L.  R.,  1  C.  P.  564.  As  the  actionable 
injury  is  presumed,  in  order  to  allow  the  party  to  assert  rights 
threatened,  it  would  appear  to  be  a  general  principle  that  any 
act  which  would  be  evidence  of  an  adverse  right,  if  submitted 
to,  may  be  resisted,  but  in  many  classes  of  easements  this  prin- 
ciple has  no  practical  application.  Bonomi  v.  Backhouse,  E. 
B.  &  E.  657.  Thus  a  right  of  way  to  repair  a  house  may  be  ob- 
structed till  there  is  occasion  to  use  it.  Phipps  v.  Johnson,  99 
Mass.  26.  The  owner  of  the  easement  will  not  be  affected  by  any 
judgment  in  ejectment  against  the  owner  of  the  servient  estate- 
Hancock  v.  Wentworth,  5  Mete.  (Mass.)  446.  Unless,  of  course, 
it  is  founded  on  an  older  title  than  that  under  which  his  easement 
is  created.  In  order  to  maintain  an  action  for  an  infringement 
of  his  right  in  a  public  way,  the  plaintiff  must  prove  special 
damages  to  himself.  Taylor  v.  Boston  Water  Power  Co.,  12 
Gray  (Mass.),  419  ;  Philadelphia  v.  Collins,  68  Penn.  St.  122 ; 
Pennsylvania  v.  Wheeling  Bridge,  13  How.  (U.  S.)  564.  In 
Wesson  v.  Washburn  Iron  Co.,  13  Allen,  101,  it  is  said,  "If  the 
right  invaded  is  a  common  and  public  right  which  every  subject 
may  enjoy,  such  as  the  use  of  a  highway,  canal  or  common 
watering  place,  a  mere  deprivation  or  obstruction  of  the  use 
which  hinders  all  persons  alike  from  the  enjoyment  of  the  com- 
mon right,  and  which  does  not  cause  any  special  damage  to  any 
one,  furnishes  no  cause  of  action  in  favor  of  an  individual, 
though  he  may  suffier  inconvenience  greater  in  degree  than 
others.  But  there  is  another  class  of  cases  in  which  the  essence 
of  the  wrong  consists  in  an  invasion  of  private  right  and  in 
which  the  public  offense  is  committed  by  doing  an  act  in  such  a 
place  and  manner  that  the  aggregation  of  private  injuries  become 
so  great  as  to  constitute  a  wrong  against  the  community."  In 
the  latter  case,  they  say  the  private  injury  does  not  merge  in  the 
public  wrong. 
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§  2.  By  action.  Where  the  action  is  to  recover  consequential 
damages  for  interfering  with  the  plaintiff 's  right  of  easement, 
the  form  of  action  is  case  and  not  trespass.  Smith  v.  Wiggin, 
48  N.  H.  109.  But  for  any  act  of  the  owner  of  the  easement  in 
excess  of  his  rights,  trespass  is  the  remedy.  Ganley  v.  Looney, 
14  Allen,  40.  The  action  would  be  local  in  its  nature.  Mersey 
Nar>.  Co.  v.  Douglass,  2  East,  497.  But  where  the  consequences 
of  the  wrongful  act  are  felt  in  another  county,  as  where  the  dam 
in  one  county  flows  land  in  another,  the  action  may  be  brought 
in  the  latter.  Thompson  v.  Crocker,  9  Pick.  59  ;  Sutton  v.  Clarke, 
6  Taunt.  29  ;  Worster  v.  Winnipiseogee  Lake  Co.,  25  N.  H.  525. 
And  so,  if  the  act  were  done  in  one  State  and  the  injury  followed 
in  another  {Thayer  v.  Brooks,  17  Ohio,  493  ;  Stillman  v.  White 
Rock  Co.,  3  W.  &  Min.  [C.  C]  538),  ejectment  will  not  lie  against 
one  who  claims  an  easement  to  try  his  title  to  it.  Wilklow  v. 
Lane,  37  Barb.  244  ;  Clement  v.  Toungman,  40  Penn.  St.  341. 
Nor  a  writ  of  entry.  Smith  v.  Wiggin,  48  N.  H.  109.  The 
owner  of  the  fee  may  establish  his  title  against  the  owner  of  the 
easement,  who  claims  more,  by  a  writ  of  entry.  Morgan  v. 
Moore,  3  Gray  (Mass),  319;  Tilmes  v.  Marsh,  67  Penn.  St.  507. 

§  3.  Who  may  sue.  Any  one  having  the  legal  possession  of 
the  premises  to  which  an  easement  is  appurtenant  may  maintain 
an  action  against  a  person  who  obstructs  or  disturbs  his  enjoy- 
ment of  the  right.  Thus,  a  tenant  at  will  may  sue  when  his 
enjoyment  of  the  rights  appurtenant  to  the  demised  premises  is 
interrupted.  Foley  v.  Wyeth,  2  Allen,  135  ;  Hastings  v.  Liner- 
more,  7  Gray  (Mass.),  194.  In  case  of  tenants  for  life  or  years, 
no  neglect  of  theirs  to  resist  encroachments  on  the  premises 
would  create  a  prescription  against  the  landlord  {Daniel  v. 
North,  11  East,  372 ;  Parker  v.  Framingham,  8  Mete.  [Mass.] 
260  ;  Pierere  v.  Fernald,  26  Me.  436  ;  Reimer  v.  Stuber,  20  Penn. 
St.  458)  ;  and  no  presumption  of  abandonment  would  arise 
against  him.  But  if  there  be  an  injury  to  the  reversion,  an 
action  will  lie  in  his  favor.  Hastings  v,  Livermore,  7  Gray 
(Mass.),  194 ;  Kidgill  v.  Moor,  9  C.  B.  364  ;  Brown  v.  Bowen,  30 
N.  Y.  (3  Tiff.)  519  ;  Tinsman  v.  Belmdere  R.  R.,  1  Dutch.  (N. 
J.)  255.  But  the  injury  must  permanently  affect  the  reversion. 
Queen's  CoL  v.  Hallett,  14  East,  489  ;  Richardson  v.  Bigelow, 
15  Gray,  154.  As  the  continuance  and  every  use  of  that  which 
is  in  its  erection  and  use  a  nuisance  is  a  new  nuisance,  the  re- 
versioner may  sue  at  once  on  the  termination  of  the  particular 
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estate,  although  the  tenant  has  already  recovered  judgment 
McDonough  v.  Oilman,  3  Allen,  264. 

§  4.  Who  may  be  sued.  The  person  by  whom  the  wrong  is 
committed,  for  which  redress  is  sought  by  action,  may  be  either 
the  owner  of  the  servient  tenement  or  some  third  person.  The 
wrong  done  may  be  either  an  isolated  disturbance  of  the  right 
or  it  may  be  founded  on  a  claim  of  right  which,  if  established, 
would  destroy  the  easement.  Any  person  who  does  an  act 
of  the  latter  character  is  liable  to  an  action,  as  we  have  seen, 
without  proving  any  special  damage.  Any  other  person  who 
injuriously  interferes  with  the  enjoyment  of  the  easement  is 
liable  for  actual  damages.  The  injury  is,  in  its  nature,  a  private 
nuisance.  Staple  v.  Spring,  10  Mass.  72.  The  person  who 
erects  a  nuisance  may  be  sued  for  that  wrong.  Every  use  of 
that  erection  which  creates  the  nuisance  is  a  new  wrong,  for 
which  a  new  action  may  be  had,  whether  it  is  a  use  by  the  per- 
son who  created  the  nuisance  or  his  grantee.  Eastman  v.  Com- 
pany, 44  N.  H.  158  ;  Norton  v.  Volentine,  14  Vt.  239.  If  the 
nuisance  is  continued  by  a  purchaser,  he  will  not  be  liable  until 
the  person  injured  has  given  him  notice  of  his  objection  and 
requested  him  to  abate  the  nuisance.  Dodge  v.  Stacy,  39  Yt, 
577;  McDonough  v.  Gilman,  3  Allen,  264;  Origsby  v.  Clear 
Lake  Co.,  40  Cal.  407  ;  Thornton  v.  Smith,  11  Minn.  15 ;  Johnson 
v.  Lewis,  13  Conn.  303  ;  Pillsbury  v.  Moore,  44  Me.  154 ;  Wood- 
man v.  Tufts,  9  N.  H.  38.  A  conveyance  of  the  land  injured 
does  not  render  a  notice  necessary,  nor  a  new  one  if  one  has 
already  been  given.  Caldwell  v.  Oale,  11  Mich.  77  ;  Eastman  v. 
Company,  44  N.  H.  157  ;  Curtice  v.  Thompson,  19  id.  471.  But, 
in  Maryland,  notice  in  such  cases  has  been  required.  Pickett  v. 
Condon^  18  Md.  417.  Where  the  easement  is  of  a  nature  that  may 
be  utterly  destroyed,  like  a  well  which  may  be  filled  up,  or  a 
party-wall  which  may  be  pulled  down  and  the  owner  of  the 
servient  estate  destroys  it,  a  purchaser  of  the  estate  is  not  liable 
for  such  destruction,  or  the  loss  of  the  use  of  the  easement.  Bal- 
lard v.  Butler,  30  Me.  94.  But  he  would  be  liable  to  an  action 
if  he  resisted  the  rightful  attempts  of  the  owner  of  the  dominant 
estate  to  restore  the  easement.  The  person  who  erects  such 
nuisance  is  liable  for  its  continuance,  although  he  may  have  let 
or  sold  the  estate.  Fish  v.  Dodge,  4  Denio,  311 ;  Moseioell  v. 
Prior,  1  Ld.  Raym.  713 ;  Waggoner  v.  Jermaine,  3  Denio,  306. 
And  this,  even  if  the  erection  were  on  land  of  a  third  person  and 
he  cannot  remove  it  without    being    liable    as    a  trespasser. 
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Thompson  v.  Gibson,  7  Mees.  &  W.  456 ;  Smith  v.  Elliott,  9 
Perm.  St.  345.  In  such  case,  the  owner  of  the  easement  may  sue 
either  the  person  who  erects,  or  the  person  who  continues,  the 
nuisance,  at  his  election.    Eastman  v.  Company,  44  N.  H.  158. 

ARTICLE  XL 

REMEDY   LN"   EQUITY   FOE    INJURIES. 

Section  1.    In  general.    In  many  cases  the  remedy  at  law  is 
imperfect,  as  courts  of  law  can  give  only  damages.     But,  in 
equity,  the  continuance  of  the  wrong  may  be  enjoined,  or  the 
party  may  be  prevented  from  committing  a  threatened  injury. 
In  order  to  justify  the  courts  of  equity  in  interfering,  there  must 
be  such  an  injury  as  from  its  nature  is  not  susceptible  of  being 
adequately  compensated  by  damages  at  law,  or  such  as  from  its 
continuance  or  permanent  mischief  must  occasion  a  constantly 
recurring  grievance,   which   cannot    be    prevented    except    by 
injunction.    A  mere  diminution  of  the  value  of  property  by  the 
nuisance,  without  irreparable  mischief,  is  not  enough.     Washb. 
on  Easements,  *576.     If  the  title  of  the  plaintiff  is  in  contro- 
versy, the  court  will  require  it  first  to  be  settled  at  law,  unless 
immediate  interference  is  necessary  to  prevent  permanent  mis- 
chief.   Biddle  v.  Ash,  2  Ashm.  (Penn.)  211 ;   Robeson  v.  Pitten- 
ger,  1  Green's  (N.  J.)  Ch.  57 ;  Burnham  v.  Kempton,  44  N.  H. 
79  ;  Rhea  v.   Forsyth,   37  Penn.   St.  503.      The  power  to  grant 
injunctions  lies  in  the  sound  discretion  of  the  court  aud  will  not 
be  exercised  where  it  will  operate  oppressively  or  inequitably. 
It  was  refused  where  plaintiff  had  himself  encouraged  the  acts. 
So  where  the  nuisance  had  existed  for  six  years  before  any  pro- 
ceedings to  restrain  it,  an  injunction  was  refused,  and  the  party 
left  to  his  remedy  at  law.  Gaunt  v.  Fynney,  L.  R.,  8  Ch.  App.  8  ; 
S.  C,  4  Eng.  R.  718.     Where  the  injury  is  trifling,  no  injunction 
was  granted.  St.  Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  C.  642 ; 
Salvin  v.  North  Brancepeth  Coal  Co.,  L.  R.,  9  Ch.  App.  705 ; 
S.  C,  10  Eng.  R.  695 ;  Owen  v.  Field,  12  Allen,  457.     The  injury 
must  be  a  present  one.    Jackson  v.  New  Castle,  33  L.  J.  (N.  S.) 
Eq.  698.     In  other  cases  an  injunction  will  be  refused  and  dam- 
ages given.   Aynsley  v.  Glover,  L.  R.,  18  Eq.  544 ;  S.  C,  11  Eng. 
R.  521.    Thus  where  an  easement  of  light  was  obstructed  by 
the  erection  of  a  valuable  building,  the  court  refused  to  order  ii 
demolished.    Curriers'  Co.  v.  Corbet,  2  Dr.  &  Sm.  360  ;  Stanley 
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v.  Shrewsbury,  L.  R.,  19  Eq.  616  ;  S.  C.,  13  Eng.  R.  546.  Where 
the  injury  is  contingent  and  doubtful,  no  injunction  will  be 
granted.  Bliss  v.  Kennedy,  43  111.  74 ;  Patlison  v.  Gilford,  L. 
R.,  18  Eq.  259  ;  S.  C,  9  Eng.  R.  786 ;  Hough  v.  Boylestown,  4 
Brewst.  (Penn.)  333.  In  some  cases  a  mandatory  injunction  will 
be  granted  requiring  the  defendant  to  remove  the  obstruction. 
Earle  v.  De  Hart,  1  Beasl.  280.  Thus  a  dam  was  ordered 
abated  {Ackerman  v.  Horicon  Co.,  16  Wis.  154) ;  or  the  cor- 
ruption of  water  was  enjoined  {Holsman  v.  Boiling  Spring  Co., 
1  McCart.  [N.  J.]  342) ;  or  the  diversion  of  water.  Corning  v. 
Troy  Factory,  40  N.  Y.  (1  Hand)  192  ;  Burwell  v.  Hobson,  12 
Gratt.  (Va.)  322.  An  injunction  will  be  granted  to  a  reversioner 
when  the  injury  threatened  must  necessarily  be  of  a  permanent 
character.  Mott  v.  Schoolbred,  L.  R.,  20  Eq.  22  ;  S.  0.,  13  Eng. 
R.  582  ;  Ingraham  v.  Bunnell,  5  Mete.  (Mass.)  118.  An  excess- 
ive use  of  an  easement  may  be  limited  by  injunction.  Wood 
v.  Saunders,  L.  R.,  10  Ch.  App.  582  ;S.C,  14  Eng.  R.  805.  A 
public  nuisance  may  be  restrained.  Nuneaton  Board  v.  Gen- 
eral Sewage  Co.,  L.  R.,  20  Eq.  127;  S.  C,  13  Eng.  R.  664 ;  Washb. 
on  Easements,  *  577.  The  owners  of  several  lots  of  land  affected 
by  the  obstruction  of  one  passage-way  may  join  as  plaintiffs. 
Cadigan  v.  Brown,  120  Mass.  493. 

§  2.  Equity  interposes  when  the  law  does  not.  As  we  have 
before  seen,  there  are  cases  of  easements  which  cannot  be 
enforced  at  law  for  want  of  privity  between  the  parties,  and  in 
which  resort  must  be  had  to  equity  for  relief.  Ante,  682,  art.  3,  § 
12.  These  are  usually  cases  where  some  restriction  is  placed  upon 
the  use  of  land,  either  limiting  the  character  or  use  of  the  build- 
in  o-s  to  be  put  upon  it.  This  limitation  must  be  imposed  in 
view  of  a  division  of  the  land  into  separate  tracts,  it  must  be 
intended  for  the  benefit  of  the  successive  owners  whoever  they 
may  be,  and  must  be  permanent  in  its  design,  and  part  of  a  gen- 
eral plan.  Barrow  v.  Richard,  8  Paige,  351 ;  Bedford  v.  British 
Museum,  2  Mylne  &  K.  552  ;  Western  v.  McDermott,  L.  R.,  2  Ch. 
App.  74  ;  Parker  v.  Nightingale,  6  Allen,  341 ;  Tallmadge  v. 
East  River  Bank,  26  N.  Y.  (12  Smith)  105 ;  Clark  v.  Martin,  49 
Penn.  St.  290 ;  Greene  v.  Creigton,  7  R.  1. 1 ;  Winfield  v.  Henning, 
6  C  E.  Green  (N.  J.),  190.  If  the  right  conforms  in  its  origin  to 
the  above  conditions,  any  owner  of  one  of  the  parcels  of  land 
into  which  the  original  tract  was  divided,  may,  without  joining 
the  others,  apply  for  an  injunction  restraining  any  use  of  another 
tract  which  would  be  a  violation  of  the  contract  under  which 
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the  land  was  first  sold.  Western  v.  McDermott,  L.  R.,  1  Eq.  499 ; 
S.  C,  2  Ch.  App.  72.  If  necessary  lie  may  have  such  erection 
abated.     Clark  v.  Martin,  49  Penn.  St.  290. 


ARTICLE  XII. 

ABATEMENT  BY  ACT  OF  THE  INJURED  PARTY. 

Section  1.  In  general.  Where  a  right  of  easement  is  disturbed 
by  erections  which  interfere  with  its  exercise,  the  owner  of  the 
easement  may  enter  the  land  and  abate  the  obstruction.  Perry 
v.  Fitzhowe,  8  Q.  B.  757  ;  Great  Falls  Co.  v.  Worster,  15  N. 
H.  412 ;  Adams  v.  Barney,  25  Vt.  225 ;  Amick  v.  Tharp,  13 
Gratt.  (Va.)564;  Rhea  v.  Forsyth,  37  Penn.  St.  503;  McCord 
v.  High,  24  Iowa,  348 ;  Jewell  v.  Gardiner,  12  Mass.  311.  If  the 
party  does  abate  the  nuisance  by  his  own  act,  he  does  not 
thereby  lose  his  remedy  by  action  to  recover  all  damages  which 
he  may  have  suffered  up  to  the  time  of  such  abatement.  Tate 
v.  Parish,  7  Monr.  (Ky.)  328  ;  While  v.  Chapin,  102  Mass.  138. 
It  is  evident  that  this  remedy  cannot  apply  to  many  easements, 
and  in  many  cases  is  of  no  practical  value.  In  other  cases  it 
seems  the  proper  remedy.  Where  the  owner  of  the  servient 
tenement  fills  up  the  well  which  is  the  subject  of  the  easement 
{Ballard  v.  Butler,  30  Me.  94) ;  abatement  by  the  party's  own 
act  would  be  the  proper  remedy;  but  if  a  house  had  been  built 
over  the  well,  it  would  be  hardly  practicable  to  pull  it  down 
to  reach  the  well.  For  where  one  takes  the  law  into  his 
own  hands  and  abates  a  nuisance,  he  must  be  careful  not  to 
carry  his  abatement  farther  than  the  erection  is  clearly  unlaw- 
ful, or  he  will  himself  be  a  trespasser.  Hutchinson  v.  Granger, 
13  Vt.  394.  Where  the  obstruction  is  the  act  of  a  stranger,  he 
can  only  recover  his  right  by  his  own  act  in  entering  and  re- 
moving it.  for,  unless  the  land  owner  should  make  himself  a 
party  to  the  wrong  by  resistance  to  his  lawful  act,  the  owner  of 
the  easement  can  maintain  no  action  at  law  against  him.  Saxley 
v.  Manchester  P.  P.,  38  L.  J.  (N.  S.)  C.  P.  153.  Blackstone  says, 
3  Com.  5:  "Whatever  annoys  or  does  damage  to  another  is  a 
nuisance,  and  such  nuisance  may  be  abated  by  the  party 
aggrieved  thereby,  so  he  commits  no  riot  in  the  doing  of  it  If 
a  house  or  wall  is  erected  so  near  to  mine  that  it  stops  my 
ancient  lights,  I  may  enter  my  neighbor' s  land  and  peaceably  pull 
it  down.     And  the  reason  why  the  law  allows  this  private  and 
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summary  method  of  doing  one's  self  justice  is,  because  injuries 
of  this  kind  which  obstruct,  or  annoy  such  things  as  are  of 
daily  convenience  and  use,  require  an  immediate  remedy,  and 
cannot  wait  for  the  slow  progress  of  the  ordinary  forms  of  jus- 
tice." A  person  may  not  abate  a  public  nuisance,  unless  it  is  a 
peculiar  injury  to  him  which  he  cannot  avoid.  Clark  v.  Lake 
St.  Clair  Ice  Co.,  24  Mich.  508 ;  McGregor  v.  Boyle,  34  Iowa, 
268 ;  Dimes  v.  Petley,  15  Q.  B.  283. 

§  2.  How  done.  The  right  to  abate  must  be  exercised  in  a  reas- 
onable manner,  without  unnecessary  injury  to  the  interests  of 
the  person  who  erected  the  obstruction.  It  is  for  the  jury  to  find 
whether  the  mode  of  removal  was  reasonably  necessary  under 
all  the  circumstances.  Morrison  v.  Howe,  120  Mass.  571.  The 
rights  of  third  persons  and  the  public  take  precedence  of  any 
right  of  the  wrong- doer.  Roberts  v.  Rose,  L.  R.,  1  Exch.  82. 
The  person  abating  the  nuisance  must  be  careful  not  to  exceed 
his  right  or  he  will  be  a  trespasser.  Thus,  if  a  dam  is  raised 
higher  than  the  right  under  which  it  is  created  justifies,  the 
party  injured  can  only  abate  so  much  of  it  as  will  reduce  the 
water  to  the  rightful  level.  Heath  v.  Williams,  25  Me.  209  ; 
Gates  v.  Blincoe,  2  Dana  (Ky.),  158  ;  Dames  v.  Williams,  16  Q. 
B.  546 ;  Prescott  v.  White,  21  Pick.  341 ;  Moffet  v.  Brewer,  1 
Green  (Iowa),  348  ;  Wright  v.  Moore,  38  Ala.  599.  So,  if  a 
house  obstructs  an  easement  of  light,  the  owner  may  remove  so 
much  of  it  as  enables  him  to  enjoy  his  right  but  no  more. 
Dyer  v.  Depui,  5  Whart.  584.  But  if  the  injury  cannot  be 
divided,  he  may  destroy  the  whole,  if  necessary  to  vindicate  his 
right.  Elliott  v.  Rhett,  5  Rich.  (S.  C.)  405.  Thus,  if  where  two 
owners  are  divided  by  a  stream  and  one  erects  a  dam  across  it, 
the  other  may  abate  the  part  on  his  own  land  though  the  whole 
pond  escape.  Adams  v.  Barney,  25  Vt.  225  ;  Merritt  v.  Parker-, 
Coxe  (N.  J.),  460.  If  one  erects  a  wall  on  his  own  land  and  on 
that  of  his  neighbor,  he  has  no  remedy  if  the  whole  wall  fall 
when  his  neighbor  pulls  down  the  part  on  his  land.  Wigf'ord  v. 
Gill,  Cro.  Eliz.  269.  The  person  who  abates  the  nuisance  must 
not  do  any  injury  to  the  property  of  third  persons  and  will 
be  liable  to  them  for  any  such  damage.  Where  the  city  turned 
the  course  of  a  spring  on  to  the  defendant's  land  which  he 
stopped,  and,  in  consequence,  the  water  flowed  back  on  the 
plaintiff's  land,  the  plaintiff  recovered  damages.  Amick  v. 
Tharp,  13  Gratt.  (Va.)  567.  So  where  water  was  wrongfully 
discharged  from  a  mine  and  ran  over  the  plaintiff's  land,  he  was 
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justified  in  stopping  it  near  the  mine,  although  the  mine  owner 
was  greatly  injured  by  an  obstacle  there,  rather  than  below, 
where  it  would  have  flooded  land  between,  owned  by  a  stranger. 
Roberts  v.  Rose,  L.  K.,  1  Exch.  82  ;  Twthill  v.  Scott,  43  Vt.  525  ; 
Gerrish  v.  Clough,  48  N.  H.  9.  The  time  taken  for  the  exercise 
of  the  right  must  be  reasonable  ;  not  such  as  to  cause  unneces- 
sary loss.  Perry  v.  Fitzhowe,  8  Q.  B.  776 ;  Burling  v.  Read, 
11  id.  904. 

§  3.  At  what  time.  A  party  may  not  abate  a  nuisance  caused 
by  the  obstruction  of  the  enjoyment  of  his  right  of  easement, 
until  he  shall  have  been  actually  injured  by  it.  It  is  not  enough 
that  he  apprehends  that  the  structure  may  injure  him,  still  less 
has  he  a  right  to  presume  that  his  neighbor  will  make  a  wrong- 
ful use  of  his  property.  Norris  v.  Baker,  1  Rolle,  393  ;  Jones 
v.  Powell,  Palm.  536.  But  if  the  structure  is  such  that  in  the 
nature  of  things  the  injury  must  come,  he  need  not  wait  till  it 
actually  arrives.  Thus,  if  his  neighbor's  eaves  project  over  his 
land,  he  need  not  wait  till  rain  has  actually  fallen  and  been 
thrown  by  them  on  his  land.  If  a  dam  is  erected  which  must, 
when  filled,  flow  his  land,  he  need  not  wait  for  the  closing  of  the 
gates.  Company  v.  Goodall,  46  N.  H.  56.  The  general  rule 
would  be  the  same  as  in  case  of  the  remedy  by  suit,  that  the 
party  may  not  only  protect  his  property  from  actual  injury,  but 
his  right  from  injuries  which  may  grow  into  a  prescriptive  right. 
On  the  other  hand,  it  seems  that  the  party  injured,  if  he  desires 
to  abate  the  nuisance  himself,  must  do  so  within  a  reasonable 
time  after  it  is  created.  Moffit  v.  Brewer,  1  Greene  (Iowa),  348. 
This  is  in  analogy  to  the  rule  in  equity,  under  which  the  courts 
refuse  to  order  abatement  if  the  party  has  been  negligent  in  ask- 
ing relief.  Gaunt  v.  Fynney,  L.  R,  8  Ch.  App.  8 ;  S.  C,  4  Eng. 
R.  718. 
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Burden  of  proof  in  action  against  private  carrier 6 

Ordinary  negligence  a  question  of  fact  for  the  jury 6 

Conduct  and  declarations  of  bailee,  as  evidence 6 

Contributory  negligence  on  the  part  of  the  owner 7 

Common  carriers 7 

Who  are 7,  8,  9,  10 

Persons  not  carriers  for  hire,  are  not 7 

Compensation  of  carriers  need  not  be  fixed,  to  render  them 8 

Contract  need  not  be  in  writing  to  render  carriers 8 

Of  goods,  are  not  necessarily  carriers  of  money ....    8 

Character  of  the  undertaking  necessary  to  create  responsibilities  of 8 

Wagoners  who  carry  goods  for  hire  are 8,  10,  11 

Persons  who  carry  for  hire  without  special  contracts  are 8 

Boatmen  intending  to  make  but  one  voyage  may  be 9 

Distinction  between  common,  private  and  special  carriers 9 

Must  take  all  goods  offered  for  carriage 9 

One  who  can  legally  refuse  to  carry  is  not  a  common  carrier 9 

No  distinction  at  law  between  carriers  on  land  and  by  water 9,  13 

Railway  companies,   expressmen,   stage  proprietors,  lightermen,  hoymen, 

barge  and  canal  boat  owners,  are 9 

Owners  or  masters  of  ships  or  steamboats,  when 10 

Truckmen,  carmen,  wagoners,  teamsters  and  porters,  when 10 

Omnibus  proprietors  and  horse  railroad  companies  are 10 

Receivers  running  railways  are 10 

Trustees  of  mortgage  bonds  running  railways  are 10 
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Tow-boats  used  in  towing  barges  are 10 

Owners  of  vessels  used  in  towing  barges  when 10 

Owners  of  vessels  transporting  goods  between  ports  in  the  United  States 

are 10 

Ferry  men  when  liable  as,  for  loss  of  property  carried 11 

When  owners  of  wagons  are  liable  as II 

When  owners  of  stage-coaches  are  liable  for  loss  of  parcels  not  belonging 

to  passengers 11 

Owner  not  liable  for  loss  of  goods  carried  by  his  servant  for  sole  benefit 

of  servant 11 

Persons  operating  railways  are 11,  12 

Liability  of  railways  as,  not  limited  by  charter 12 

Railways  may  be  common  carriers  of  goods,  but  not  of  money  or  bank 

bills 12 

Effect  of  carrying  goods  on  passenger  trains,  or  vice  versa 12 

Effect  of  carrying  trunks  and  parcels  by  street  railway  companies 12 

When  owners  of  vessels  chartered  under  special  contracts  are  not 13 

When  barge  owners  are  not  liable  as 13 

Tow-boats  engaged  in  the  business  of  towing  are  not 13 

Ferrymen  not  liable  as,  for  property  in  custody  .of  passenger 14 

Persons  keeping  a  free  ferry  for  their  own  use,  or  for  the  convenience  of 

their  customers,  are  not 14 

When  forwarding  merchants  are  or  are  not 14 

Persons  contracting  to  cut  and  deliver  timber  are  not 14 

When  owners  of  canal  boats  are  not 14 

Employment   of    boats   by   common    carrier  does   not   affect  liability  of 

owners 14,  15 

Mail  carriers  formerly  treated  as     15 

Rule  as  to,  does  not  apply  to  postmasters     15 

Liability  of  mail  contractors  as.  .          15 

When  a  carrier's  risk  commences 16 

Duty  as  to  receiving  goods 16 

Private  carrier  may  refuse  to  carry 16 

Obligation  of,  does  not  arise  out  of  contract 16 

Must  receive  and  carry  all  goods  offered 16 

Are  liable  to  action  for  refusal  to  carry »  . . . .  16 

Are  not  bound  to  carry  goods  not  offered  by  their  owner  or  his  agent. ...  16 

Not  bound  to  carry  where  compensation  is  not  tendered  on  demand 16 

Readiness  to  pay  freight  money,   in  absence  of  demand,   equivalent  to 

tender 16 

Can  charge  a  reasonable  compensation  and  no  more 17 

Reasonable  compensation  is  the  usual  reward  for  like  services 17 

Are  not  bound  to  treat  all  customers  alike    17 

By  carrying  for  some,  at  reduced  rates,  do  not  entitle  all  others  to  same 

privilege 17 

May,  in  proper  case,  charge  according  to  the  risk 17 

Cannot  delay  the  forwarding  of  the  property  of  one  shipper,  to  give  pref- 
erence to  another 17 
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Are  not  bound  to  accept  goods  for  carriage  until  ready  to  set  out 18 

May  lawfully  refuse  to  accept  goods  on  reasonable  grounds 18 

What  will  excuse  a  refusal  to  carry 18 

Concealment  by  shipper,  amounting  to  fraud,  will  discharge   the  carrier 

from  liability 18 

Liability  discharged  by  fraud  of  shipper 18 

Owner  of  package  need  not  disclose  its  value  unless  in  answer  to  inquiry,  18 

When  liability  begins 18 

Liability  of,  commences  on  delivery  and  acceptance  of  goods  for  transpor- 
tation     18,  19 

What  will  be  deemed  a  sufficient  delivery  to 19-23 

Delivery  may  be  actual  or  constructive 19 

When  acceptance  of  goods  by,  is  complete , 19 

Goods  in  charge  of  tbeir  owner  are  not  delivered 19 

Delivery  of  goods  at  the  usual  place  of  delivery 19 

Liable  as  a  warehouseman  for  goods  delivered  subject  to  further  orders  . .  20 

When  delivery  to  a  servant  of,  sufficient 20 

Delivery  of  goods  to  a  ship,  when  complete 21 

Owner  of  ferry  not  liable  for  goods  delivered  to  lessee  in  possession 21 

When  liable  for  goods  delivered  to  a  shipmaster 21,  22 

When  the  liability  of  a  ferryman  commences 22 

Not  liable  for  goods  in  custody  of  the  owner 22 

Not  liable  for  goods  placed  in  his  vehicle  without  his  knowledge 22 

Delivery  of  goods  on  the  premises  of,  without  notice 19,  23 

Time  and  place  of  delivery  of  goods  to 23 

Waiver  of  conditions  as  to  time  and  place  of  delivery 23 

Contracts  for  transportation  and  delivery  of  goods  on  Sunday 23 

Liabilities  of 23 

Nature  and  extent  of  liability  of 23 

Rule  of  the  civil  law  as  to  the  liability  of 23 

Are  liable  for  all  losses  not  occasioned  by  the  act  of  God  or  the  public 

enemy 24 

How  far  insurers  against  loss 24 

What  is  meant  by  the  term  "  act  of  God  " 25 

Act  of  God  must  be  unconnected  with  human  agency  to  excuse 25 

Act  of  God  must  be  the  sole,  immediate,  and  not  the  remote  cause  of  loss,  25 
Liability  for  unnecessarily  exposing  property  to  danger  of  injury  from  in- 
evitable accident 25 

Not  bound  to  provide  against  unprecedented  emergencies 26 

Is  bound  to  take  precautionary  measures  against  anticipated  dangers 26 

Effect  of  contributory  negligence  of,  where  the  act  of  God  is  the  proximate 

cause  of  loss 27 

Loss  by  jettison  rendered  necessary  by  unusual  storm 26 

Loss  from  failure  of  wind 26 

Loss  from  freezing  up  of  a  canal  or  river 27 

Loss  from  extraordinary  snow  storm  or  flood 27 

Loss  occasioned  by  boat  of  carrier  running  on  unknown  snag 27 

Loss  from  collision  of  two  vessels  at  sea 27 
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Loss  caused  by  explosion  of  a  steam  boiler 27 

Loss  of  goods  by  freezing 28 

Loss  of  goods  by  fire     . 28 

Loss  of  goods  by  the  public  enemy 28 

Meaning  of  the  terms  "  king's  enemies  "  or  "  public  enemy  " 28 

Liable  for  loss  by  robbery,  mobs,  rioters  and  insurgents 28,  29 

Not  liable  for  goods  taken  by  military  forces  of  States  in  rebellion 29 

Instances  of  liability 29-31 

Liable  for  loss  of  goods  shipped  with  intent  to  smuggle 29 

Liability  for  goods  taken  under  attachment 29 

Bound  to  make  inquiry  as  to  value  of  box  delivered 29 

Fraud,  imposition,  concealment  or  disguise  of  packages  delivered,  18,  29,  30 

Liable  for  damages  to  goods  in  a  vessel  being  towed  by  a  tow-boat 30 

Liable  for  damages  in  loading 30 

Liable  for  loss  of  empty  grain  bags  "returned  without  charge  " 30 

Do   not   insure  against  fault  of   owner  of  goods,   nor  against   inherent 

defects 30 

Are  not  liable  for  breakage,  fermentation  or  rotting  of  goods 30 

Not  liable  for  damage  from  defective  packing 31 

Must  remedy  neglect  of  shipper  when  possible 31 

Should  unpack  and  dry  wet  goods 31 

Are  not  bound  to  repair  injured  goods 31 

Should  clean  hides  that  need  it 31 

Duties  and  liabilities  as  to  goods  marked  "  C.  O.  D." 31 

Duties  and  liabilities  of  express  companies  receiving  draft  for  collection  . .  31 

Contract  to  carry  goods  by  ''  all  rail  "  must  be  performed 31 

Liability  in  respect  to  animals   31-34 

Not  liable  for  injuries  occurring  in  consequence  of  vitality  of  freight 32 

When  relieved  from  liability  for  injuries  to  animals 32 

Loss  of  horses  at  sea 32,  33 

Loss  of  dogs  intrusted  to  baggage  master 33 

Effect  of  presence  of  the  owner  of  cattle  on  the  liability  of 33 

Liability  for  deviation  and  delay 34 

Bound  to  pursue  the  usual  and  ordinary  route 34 

Must  take  the  safest  way 34 

Must  carry  goods  without  unreasonable  delay 34 

What  will  excuse  delay  on  the  part  of 34 

Liability  of,  for  unreasonable  delay 34 

Liable  for  delay  caused  by  a  "  strike  "  of  their  employees 35 

Liability  for  goods  consumed  by  fire 35 

Burden  of  proof 35 

Failure  to  deliver  goods  received,  prima  facie  evidence  of  negligence 35 

Proof  of  loss  sufficient  to  make  prima  facie  case  against 35 

Burden  of  proof  on  carrier  to  show  excuse  for  loss 35 

Need  not  negative  negligence  on  proving  loss  to  have  occurred  from  one 

of  the  excepted  causes 35 

Goods  are  presumed  to  have  been  received  in  good  order 3C 

Liability  beyond  carrier's  own  route 30 
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English  rule  as  to  the  acceptance  of  goods  to  be  carried  beyond  carrier's 

route 36 

American  rule  as  to  acceptance  of  goods  directed  to  a  point  beyond  car- 
rier's route 36,  37 

Must  deliver  goods  to  next  carrier 37 

Cannot  contract  as  agent  of  the  owner  for  further  carriage  of  goods. .....  37 

Forward  goods  contrary  to  orders  at  their  own  risk 38 

May  limit  their  liability  to  their  own  line  by  special  contract 38 

May  render  themselves  liable  for  loss  beyond  their  routes  by  contract. ...  38 

When  responsible  as  forwarders  only 39 

Liability  where  there  is  no  regular  carrier  at  place  of  delivery 39 

May  avoid  liability  for  delay  by  storing  goods  and  notifying  consignee. . .  39 

Limiting  liability  by  contract  or  notice 39-49 

Special  contracts  limiting  liability  of,  valid 39 

Express  contracts  limiting  liability  of,  valid 40 

Exemption  from  liability  will  not  be  implied 40 

Cannot  stipulate  for  an  exemption  not  just  and  reasonable 40 

Exemption  will  not  per  se  inure  to  connecting  carrier 40 

Ambiguous  contracts  construed  most  strongly  against 41 

May  exempt  themselves  from  losses  from  fire  or  perils  of  the  sea 41 

Consignor  presumed  to  have  known  and  assented  to  stipulations  in  bill  of 

lading 41 

Consignor  bound  by  special  contract  whether  he  reads  it  or  not 41 

Cannot  limit  liability  after  acceptance  of  goods 41 

Effect  of  notice  on  liability 41 

Origin  of  the  doctrine  that  a  carrier  might  limit  his  responsibility  by  notice,  41 

English  statute  as  to  liability  of. 42 

Cannot  limit  liability  by  notice,  without  assent,  in  this  country 43 

No  implication  of  waiver  of  common-law  rights  of  owner 43 

Effect  of  notice  that  "baggage  of  passengers  is  at  the  risk  of  owners  ". . .  43 

How  far  they  may  qualify  their  liability  by  &  general  notice 43 

Contract  against  negligence 44 

English  decisions  as  to  the  validity  of  contracts  against  negligence 44 

The  railway  and  canal  traffic  act. 45 

May  limit  their  common-law  liability  as  insurers 45 

Decisions  of  the  Federal  courts  as  to  exemption  by  notice  or  contract  from 

damages  from  negligence , 45 

In  Pennsylvania  no  limitation  of  liability  for  negligence  permitted 45 

Rule  in  other  States 46 

May  stipulate  for  exemption  from  liability  for  negligence  in  New  York. . .  47 

General  words  in  contract  of  exemption  not  deemed  to  include  negligence.  47 

Construction  of  contracts  for  exemption  from  liability 48 

Termination  of  liability 49-59 

Delivery  of  goods 49 

Liability  continues  until  delivery  of  goods,  or  order  to  deliver 49 

Waiver  of  rights  by  owner  of  goods 49 

Risk  terminates  on  owner  assuming  control  of  goods 49 

What  is  due  delivery 49 
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Place  of  delivery  by 50 

Effect  of  custom  on  liability 50 

Arrival  and  storage  of  goods  at  the  station 50 

Duty  of  carrier  to  notify  assignee  of  arrival  of  goods 50 

Liable  until  goods  are  safely  stored 51 

Excuse  for  want  of  notice  of  arrival  of  goods 5] 

Liability  where  delivery  was  to  be  made  at  a  particular  place 51 

Where  delivery  must  be  made  by  carriers  by  land 51 

When  delivery  must  be  made  to  consignee  at  his  place  of  business  or 

residence 51 

Stage-coach  proprietors  not  released  from  liability  by  delivery  at  coach 

office 51 

Express  companies  must  deliver  goods  to  consignee  at  his  residence  or 

place  of  business 51,  52 

Delivery  by  carriers  by  water 52 

Consignee  must  receive  goods  at  the  wharf 52 

Notice  of  arrival  must  be  given  to  consignee 52 

When  goods  may  be  stored  at  risk  and  charge  of  owner 52 

Cannot  abandon  goods  upon  the  wharf 52 

Duty  of  carriers  on  the  Ohio  river  as  to  delivery 52 

Delivery  by  carriers  by  rail  or  steamboat 53 

Effect  of  acceptance  of  a  portion  of  the  goods  by  consignee 53 

Time  of  delivery 53 

Delivery  after  business  hours  not  good 54 

Unloading  goods  on  Sunday 54 

Tender  of  goods  on  fast  or  holidays 54 

Consignee  not  bound  to  receive  goods  on  a  stormy  day 54 

What  will  excuse  delay  in  delivery  of  goods 54 

Must  deliver  goods  within  the  time  fixed  by  contract 54 

Time  of  delivery  in  absence  of  express  agreement 55 

Must  deliver  goods  to  the  right  person 55 

Mis-delivery  is  held  a  conversion 55 

Destruction  of  goods  after  refusal  to  deliver 55 

Mis-delivery  caused  by  goods  being  improperly  marked 55 

Delivery  of  money  package  to  clerk  instead  of  cashier  of  bank 55 

Breach  of  agreement  to  deliver  only  on  receipt  of  price 55 

Conversion  by  neglecting  to  return  goods  on  request 56 

Excusing  non-delivery  of  goods 56 

What  will  excuse  non-delivery  of  goods 56 

Assumption  of  control  of  the  railroad  by  the  government 56 

Illegal  acts  of  the  shipper  causing  non-delivery 56 

Exercise  of  right  of  stoppage  in  transitu 57 

Goods  taken  under  process  of  law 57 

Throwing  goods  overboard  to  save  life 58 

Acts  of  the  shipper  as  excuse  for  non-delivery 58 

Action  against,  for  non-delivery 58 

When  trover  will  lie  against 58 

Trover  will  not  lie  for  goods  lost  by  non-feasance 58 

Assumpsit  or  case  lies  for  non-feasance  of 58 
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When  consignor  cannot  maintain  action  against 58 

Bights  and  compensation  of  . .    59-63 

May  refuse  to  carry,  if  not  paid  in  advance 59 

Need  not  be  paid  in  advance  unless  payment  be  demanded 59 

May  recover  the  price  of  carriage  by  action 59 

Defendants  in  suits  by,  may  set  up  breach  of  contract 59 

In  absence  of  agreement  as  to  price  may  recover  on  a  quantum  meruit. . .  59 

Cannot  recover  for  transporting  property  against  orders  of  the  owners. . .  59 
Trover  lies  against,  for  retaining  goods  until  payment  of  greater  sum  than 

contract  price  for  carriage 59 

Compensation  for  conveyance  of  goods  by  water,  termed  freight 59 

Liability  of  consignee  for  freight  on  delivery  of  cargo 60 

Lien  of g0 

Have  a  lien  for  their  hire  on  goods  carried 60 

Lien  of  last  carrier  for  freight  earned  by  preceding  carrier  60 

Have  no  lien  for  charges  disconnected  with  the  cost  of  transportation ...  60 

Cannot  assert  lien  for  charges  actually  prepaid 60 

Has  no  lien  against  owner  for  freight  of  goods  received  from  a  wrong-doer,  60 

Cannot  hold  goods  by  virtue  of  a  hen  for  back  freights 61 

Nature  and  extent  of  lien 61 

Have  no  lien  for  freight  of  goods  forwarded  by  wharfinger  without  the 

directions  of  the  owner 61 

Have  no  hen  on  the  property  of  the  United  States 61 

Have  no  lien  as  against  owner  for  carriage  of  goods  at  request  of  a  bailee,  61 

Lien  extinguished  by  unqualified  delivery  of  goods 61 

Delivery  procured  by  fraud  will  not  be  a  waiver  of  the  lien 61 

May  release  lien  upon  part  of  the  goods 61 

Cannot  sell  goods  to  enforce  lien 61 

When  carrier  may  replevy  goods  delivered  to  consignee 61 

Liable  to  action  for  conversion  for  selling  goods  carried 61 

May  deposit  goods  with  storekeeper  without  losing  Lien 62 

Contracts  inconsistent  with  lien 62 

When  officer  levying  upon  goods  acquires  carrier's  right  of  lien 62 

Right  of  action  by 62 

May  maintain  action  against  persons  interfering  with  or  injuring  goods. . .  62 

Recovery  by  carrier  for  injury  to  goods  will  not  bar  action  by  owner 62 

May  recover  damages  from  one  causing  loss,   before  paying  the  loss  or 

receiving  the  freight 62 

When  carriers  may  maintain  action  against  their  agent  for  value  of  goods 

lost 62 

Of  passengers,  rights  and  duties  of 63 

Business  of  carrying  passengers  for  hire  comparatively  modern 63 

First  action  by  passenger  against  carrier 63 

Of  passengers  not  insurers  like  carriers  of  goods 63 

Degree  of  care  required  of  carriers  of  passengers 63,  64 

Responsible  for  injuries  and  losses  arising  from  slightest  negligence 64 

Duty  to  carry  safely  not  founded  on  contract 64 

Duty  to  carry  safely  even  where  carriage  is  gratuitous 64 

Duty  to  passenger  traveling  on  Sunday  contrary  to  statute 65 
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Person  going  from  ticket  office  to  the  cars  is  a  passenger 65 

Duty  of  railroad  company  to  provide  safe  access  to  train 65 

Liability  of,  for  injuries  to  passenger  getting  off  a  train  in  motion  .......  65 

Carrying  a  passenger  beyond  his  destination,  actionable 65 

Person  selling  popped  corn  on  a  railroad  train,  when  a  passenger 65 

Duty  to  accept  passengers 65 

When  carrier  may  refuse  to  carry  passenger 66 

Action  against,  for  refusal  to  carry  passenger 66 

Cannot  exclude  passenger  on  account  of  color,  politics  or  religion 66 

Liability  for  injuries  to  passengers  on  freight  trains 66 

Not  bound  to  carry  passengers  on  freight  trains 66,  67 

Must  keep  ticket  office  open  a  reasonable  time     67 

Must  conform  to  their  official  time  tables 67 

Time  table  as  published  forms  part  of  contract  to  carry 67 

Offer  publicly  made  becomes  binding  on  acceptance  before  it  is  retracted. .  67 

Liable  for  material  deviation  from  advertised  time 67 

Passenger  cannot  compel  train  to  stop  at  any  but  regular  station 67 

When  railway  company  has  discharged  its  full  duty  to  a  passenger 67 

Duty  to  carry  to  end  of  route 67 

Must  land  passenger  and  his  baggage  at  the  point  agreed  upon 67,  68 

Proprietor  of  stage  coach  must  carry  passenger  to  usual  place  of  setting 

down 68 

May  be  liable  for  injuries  to  passengers  beyond  their  route 68 

Liabilities  in  respect  to  connecting  routes 68 

Duty  to  provide  suitable  vehicles,  etc 68-72 

Do  not  undertake  that  the  vessels,  vehicles  or  machinery  they  employ  are 

free  from  defects 68 

Must  exercise  the  utmost  care  and  skill  in  construction  and  management 

of  vehicles,  etc 69 

When  liable  for  defects  in  coaches,  etc 69 

When  liable  for  injuries  from  breaking  of  axle  of  coach 69,  70 

Railway  company  not  buund  absolutely  to  furnish  roadworthy  vehicle  ...  70 
Must  construct  works   to  resist  all  violence  of  weather  which  might  be 

expected  to  occur 70 

Liability  for  injuries  from  a  break  in  railroad  track 70 

Liability  for  malicious  acts  of  strangers  causing  injury 70 

To  leave  a  switch  misplaced  is  negligence  per  se 71 

Care  required  of  carriers  of  passengers  upon  street  cars 71 

Care  required  of  carriers  upon  street  cars  as  to  pedestrians  upon  the 

street 71 

Duty  of  proprietors  of  street  cars  in  respect  to  mode  of  attaching  horses 

to  the  cars 71 

Duty  of  stage  proprietors  to  purchase  good  coaches,  harness,  etc   71 

Liability  of  stage  proprietor  for  want  of  care  and  skill  in  driver 71 

Should  notify  passengers  of  dangerous  condition  of  road 71 

Liability  as  to  outside  passenger  on  stage  coach 71 

General  liability  for  defects  or  obstructions 71 
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When  the  lender  becomes  liable  to  the  borrower 274 

Revocation  of  loan 274 

Burden  of  proof 275 

COMPLAINT: 

In  creditor's  action  or  suit 423-426 

CONCEALMENT : 

Of  the  value  of  goods  intrusted  to  a  carrier  discharges  his  liability ....   18,     29 
Of  dangerous  character  of  goods  shipped 30 

CONDITIONAL  SALES  (See  Chattel  Mortgage) : 

Distinction  between,  and  pledge 166 

CONDONATION : 

Defined    592 

A  bar  to  divorce 592 

What  constitutes 592 

Must  be  with  knowledge 593 

Must  be  with  assent  of  both  parties 593 

When  inferred 594 

Applies  to  cruelty  as  well  as  adultery 595 

Condition  attached  by  law  to 595 

Question  of  fact 597 

CONFUSION: 

Rights  of  owners  on  contusion  of  goods 240 

Willful  confusion  of  goods 241 


INDEX.  787 

CONFUSION  —  Continued.  ..„. 

m*  i  PAGE. 
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Por  transportation  of  goods  made  on  Sunday,  valid 23 

By  church,  how  made _   259 

Power  of  corporations  to  contract 318 

Liability  of  corporation  on t   335 
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Vol.  II.— loo 
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Denned 431 

Test  as  to  the  amount  of 431 

Should  be  purely  compensatory 431,  444 

Do  not  include  costs 432 

Nominal < 432 

Every  injury  imports  damage 432 

Party  injured  entitled  to  nominal 432 

For  unlawfully  flowing  plaintiff's  land 432 

For  diversion  of  a  water-course  without  actual  injury 432 

For  disturbance  of  a  fishery 432 

For  every  trespass  to  property , 433 

For  breach  of  contract 433 

For  violation  of  agent's  instruction 433 

For  neglect  of  duty  by  a  sheriff 433 

For  killing  of  a  dog 433 

In  an  action  against  a  carrier 433 

Breach  of  an  agreement  to  withdraw  a  suit 433 

Breach  of  agreement  to  convey 433 

Damnum  absque  injuria    117,  434 

General  and  special 434 

What  are  general  damages 434 

What  are  special  damages 434 

Special  damages  must  be  specially  alleged    434 

What  does  not  constitute  special  damages 435 

Liquidated  damages  and  penalties 435 

What  are  liquidated 435 

When  treated  as  a  penalty 436,  4;J7 

When  treated  as  liquidated 438,  439 
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Immediate  and  consequential 440 

Remote  damages  cannot  be  recovered ...  440 

Examples  of  damages  too  remote 441 

Examples  of  damages  not  too  remote 442 

Loss  of  profits 443 

Loss  of  a  good  bargain 443 

Compensatory 444 

For  what  compensation  may  be  given 444-446 

Mental  suffering 445 

Against  officers  acting  in  good  faith 446 

For  wrongful  taking  and  detention  of  property 446 

For  injuries  from  defects  in  sidewalks 446 

Punitive,  vindictive  and  exemplary 446 

Exemplary  damages  defined 446 

Right  to  award  exemplary  damages 446 

Actions  in  which  exemplary  damages  may  be  given 447 

For  torts  of  agent  of  corporation 447 

When  master  is  liable  for  exemplary 448 

Malice  requisite  for  exemplary 448 

Not  allowed  for  an  unintentional  omission  of  duty 448 

Intent  to  be  considered  in  estimating , 448 

Oases  in  which  exemplary  damage  have  been  allowed 449 

When  exemplary,  not  allowed 451 

Double  or  treble 452 

How  assessed 452 

In  real  actions 453 

In  actions  of  breach  of  contracts 453 

For  breach  of  contract  to  pay  money 454 

Breach  of  contract  to  pay  in  goods 455 

In  action  for  the  recovery  of  bank  notes 455 

In  action  upon  note  given  by  a  principal  to  indemnify  a  surety 455 

In  an  action  on  a  note  payable  in  specie 456 

In  actions  on  bonds 456 

Breach  of  contract  relative  to  services . .   456 

For  dismissal  of  servant  before  expiration  of  time  of  service 456 

On  compulsory  abandonment  of  contract 457 

For  breach  of  executory  contract 458 

For  breach  of  a  contract  relative  to  the  sale  of  property 459 

For  refusal  to  accept  goods  sold 460 

For  defective  quality  of  goods  sold 460 

For  breach  of  warranty 4G0 

Upon  failure  of  warranty  of  title 461 

For  breach  of  carrier's  contract 462 

For  breach  of  covenant 399,  463 

On  breach  of  covenant  for  seisin 399 

On  breach  of  covenant  against  incumbrances 299,  463 

On  breach  of  covenant  for  warranty 400,  463 

On  breach  of  covenant  for  quiet  enjoyment 400,  463 

Interest  upon  consideration  money 401 
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Breach  of  contract  to  return  borrowed  stock 464 

For  conversion  of  merchantable  property 464 

For  conversion  of  mortgaged  property  179 

For  non-delivery  of  telegrams 465 

For  mistakes  in  telegrams 465 

For  breach  of  contract  of  affreightment 465 

In  actions  for  torts 465 

Matters  of  aggravation  466 

Action  for  breach  of  promise  to  marry 466 

Action  for  seduction 466 

Action  for  injury  to  person 466 

Mitigation  or  reduction  of 467 

Amount  of,  how  affected  by  criminal  prosecution 468 

Jury  the  proper  judge  of 468 

In  cases  of  marine  torts 469 

In  cases  of  collision?  at  sea 469 

For  injuries  causing  death 477 

DAMNUM  ABSQUE  INJURIA: 

Possible  damage  in  the  prudent  exercise  of  a  lawful  right 115 

When  damage  from  fire  gives  no  right  of  action 115 

Damage  to  another  from  excavations  on  one's  own  land 116 

Lawful  act,  though  proceeding  from  malicious  motive 116 

Privileged  communications 116 

Destruction  of  buildings  to  prevent  spread  of  conflagration 116 

Injuries  from  grading  or  tunneling  public  streets 116 

Negligent  act,  causing  death,  gives  no  right  of  action  at  common  law 116 

Wrongful  act  without  damage  gives  no  right  of  action 117 

Action  brought  or  execution  issued  by  mistake  against  wrong  party 117 

Injury  sustained  by  party  from  perjury  of  witness  on  a  former  suit 117 

Refusal  of  inspector  of  election  to  receive  a  vote 117 

DATE: 

Not  essential  to  a  deed  506 

DEAD: 

Duty  of  giving  proper  burial  to 127 

Property  in  the  body  of 127 

Who  have  the  right  to  control  the  disposition  of 127 

DEATH: 

Remedies  for  injuries  resulting  in 471 

No  action  at  common  law 471 

Statutory  remedy 472 

Modification  of  the  common-law  rule 473 

Extent  of  the  remedy 473 

Injuries  inflicted  outside  of  the  State  473 

Statutes  not  designed  to  benefit  creditors 474 

In  whose  behalf  the  action  lies 474 

Who  liable  to  the  action  474 

Who  may  sue  under  the  statute 475 
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When  the  action  should  be  brought 47 '5 

Where  the  action  is  to  be  brought 470 

Release  by  injured  party  before  death 470 

Nothing  recoverable  lor  instautaneous  killing 47b' 

Instantaneous  death  or  contributory  negligence 477 

Damages 477 

Compensatory  damages  only  allowed 477 

What  the  jury  may  consider  in  estimating  damages 477,  478 

Rule  of  damages  in  the  several  States 479 

Of  infant  incapable  of  rendering  service 480 

Place  of,  as  establishing  domicile 642 

DEEDS : 

Nature  and  requisites  of ...  492 

Defined 492 

Early  statutes  relating  to  the  conveyance  of  land 492 

Statutes  of  fraud 492 

Essentials  for  a  good  deed 492 

Must  be  written  on  paper  or  parchment 493 

Must  be  completed  before  delivery 493 

Alterations,  erasures  or  interlining  in 493 

Must  be  made  without  restraint 494 

Should  contain  names  of  grantor  and  grantee 4U4 

Must  contain  the  requisite  parts 494 

Should  always  be  signed 494 

Delivery  of 494 

Takes  effect  i'rom  delivery 494 

Must  be  accepted  by  grantee 494 

What  constitutes  delivery 494 

Delivery  in  escrow 495 

Recording  of 495 

Witnesses  to 496 

Formal  parts  of 496 

Date  not  essential 497 

Presumed  to  have  been  delivered  on  day  of  date 496 

Recitals  in 497 

Habendum  clause 497 

Reddendum  clause 497 

Clauses  of  covenant 4U8 

Parties  to  . 498 

Persons  of  unsound  mind 498 

Of  infant  voidable 498 

Of  married  woman  void  at  common  law 499 

Names  of  parties  to 499 

If  grantee  not  named,  no  title  passes 499 

Grantee  must  be  competent  to  take 499 

To  partnerships  in  the  firm  name 499 

Execution  by  agents 499 

By  president  of  a  corporation  iuoperative  500 
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Consideration ,        . .  500 

Want  or  failure  of  consideration . .  <50G 

Consideration  may  be  good  or  valuable 500 

What  constitutes  good  consideration 500 

What  is  a  valuable  consideration 500 

Voluntary  conveyances 500 

Consideration  of  natural  love  and  affection,  when  sufficient 501 

Marriage  and  dower  are  valid  considerations 501 

Promise  of  marriage  a  consideration 501 

Support  is  a  sufficient  consideration   501 

Precedent  debt  as  a  consideration 502 

Immoral,  illegal  or  fraudulent  consideration 502 

Consideration  may  be  explained  by  parol  proof 502 

Statement  of  consideration 502 

Description  of  the  thing  granted 502 

Void  from  uncertainty 503 

Supplying  omissions  in   503 

Description  by  definite  boundaries 503 

Construction  503 

Intent  of  parties 503 

Convey  lands  as  they  then  exist 504 

Grant  of  house  passes  the  land 505 

Conveyance  of  land  conveys  buildings  on  it 505 

What  passes  by  the  grant  of  a  mill 505 

Construction  of  a  grant  for  a  water  power   505 

Construction  of  conditions 5^5 

Validity  of r . . ,    506 

Statutory  rules  as  to  the  form  of 506 

When  deed  binds  the  party  sealing  it 506 

Good  without  date 506 

Mistakes  in  names 506 

Drunkenness  of  maker 506 

May  be  avoided  for  duress 507 

Obtained  by  fraud  absolutely  void 507 

Procured  by  undue  influence 507 

Conveyance  of  more  than  the  grantor  owns 508 

Of  land  held  adversely  by  another 508 

Creating  a  future  state  of  freehold 508 

Legal  remedies  upon 509 

Remedy  for  breach  of  covenant 509 

Equitable  remedies 509 

Cancellation  of  deeds 509 

Destruction  of  deed  does  not  revest  title  in  grantor 509 

Effect  of  tearing  off  name  of  grantor 510 

Surrender  of  trust  deed  to  the  grantor 510 

Cancellation  of  an  unrecorded  deed 510 

Equity  may  compel  surrender  and  cancellation  of 510 

When  equity  will  not  compel  owner  of  a  deed  to  surrender 511 

Reformation  of  deeds 512 

Vol.  II.— 101 
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When  courts  of  equity  will  reform 612,  513 

Between  what  parties  a  reformation  may  bo  had 512 

Mistake,  how  shown 512,  513 

What  mistakes  are  a  ground  for  reformation 513 

Reformation,  how  affected  by  lapse  of  time 513 

Allegation  and  proof  of  mistake 513 

Presumption  that  the  grantor  read 514 

Lost  deeds   514 

Pleadings  and  proof  in  actions  on  lost 514 

Possession  of  deeds 515 

DEEDS-POLL: 

Action  of  covenant  on 353-356 

DEBT,  ACTION  OF: 

When  case  or  debt  the  proper  remedy 124 

When  covenant  and  debt  are  concurrent  remedies 361 

Nature  of 481 

How  distinguished  from  assumpsit  and  covenant 481 

When  the  action  lies 482 

On  simple  contracts  and  legal  liabilities 482 

On  specialties 483 

On  bonds  and  other  sealed  contracts  for  payment  of  money 483,  484 

Does  not  lie  on  sealed  instrument  containing  no  promise  to  pay  money. . .  484 

Does  not  lie  on  collateral  covenant  to  pay  debt  of  another 484,  487 

On  records 484 

Upon  judgments • 484 

Upon  recognizance  of  bail 485 

On  statutes 485 

When  debt  is  the  proper  remedy  upon  statutes 485 

Plaintiffs  in  action  upon  statutes 485 

For  rent 486 

For  an  annuity 486 

When  the  action  does  not  lie 486 

When  there  is  no  money  demand  certain  or  reducible  to  a  certainty 487 

Debts  payable  in  particular  "  money,"  ''  funds  "  or  "  currency  " 487 

Debts  payable  in  installments 487 

In  favor  of  indorsee  against  maker  or  acceptor 487,  488 

On  contract  of  indemnity 487 

On  a  decree  in  chancery 487 

Upon  bonds  not  conditioned  for  payment  of  money 488 

To  recover  for  a  loan  of  scrip 488 

Upon  contracts  to  pay  a  sum  in  goods 488 

Who  may  maintain  the  action 488 

By  the  United  States 488 

Executors  for  arrears  of  rent  due  testator 488 

By  husband  to  recover  rent  due  deceased  wife 488 

By  or  against  assignee  for  rent 488 

By  bearer  against  maker  of  note  payable  to  bearer 488 

By  payee  against  an  acceptor  of  an  order 488 

By  overseer  of  the  poor  on  bond : .   .  489 
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Against  whom  it  may  be  maintained , 489 

Against  executor  upon  a  single  contract .   4S9 

Against  constable  for  neglect  to  return  execution 489 

Against  owner  of  vessel  for  tonnage,  etc .    489 

Against  heir _  439 

Against  devisee 439 

Against  whom  it  cannot  be  maintained 490 

Against  lessee  after  lessor  has  accepted  rent  from  assignee  of  lessee 490 

Election  of  actions 490 

When  debt  and  assumpsit  are  concurrent  remedies 490 

On  sealed  instrument  unattested  by  a  subscribing  witness 490 

When  debt  is  the  only  available  remedy 499 

When  debt  or  trespass  on  the  case  lies  for  an  escape 490 

When  debt  or  covenant  are  concurrent  remedies 491 

DECEIT: 

In  procuring  a  void  marriage  actionable ,    121 

Will  lie  against  corporations  for  fraud  of  agent 337 

DEDICATION : 

Acquisition  of  easements  by 704 

Who  may  claim _   794 

To  corporations 794 

Public  are  capable  of  taking _   795 

No  dedication  to  a  private  use _  795    719 

Private  passway  cannot  be  created  by 795 

May  be  limited  to  special  uses e m  795    799 

To  an  unincorporated  town [  799 

Must  be  accepted  by  the  public _   799 

No  one  but  the  owner  of  the  fee  can  make 796 

Married  woman  cannot  make 799 

By  mortgagor,  trespasser  or  tenant _   799 

Evidence  of  acceptance 799    797 

User  by  the  public 797 

Intention  to  dedicate  essential 793 

To  what  uses  land  may  be  dedicated 799 

May  be  partial  acceptance 729 

Owner  need  not  part  with  the  fee m   711 

By  what  acts 742 

Irrevocable 744 

Length  of  time  requisite m   7^5 

Mode  of  using  lands  dedicated 719 

Of  burial  grounds 132 

DEFENSES : 

To  creditor's  bill .....    .....  43C 

DEFINITION : 

Of  charter-party 151 

Of  carrier 1 

Of  private  carrier  for  hire .  4 
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Of  ordinary  care,  diligence  and  negligence 5 

Of  common  carrier 7 

Of  act  of  God 25 

Of  certiorari 134 

Of  king's  enemies  or  public  enemy 28 

Of  freight 59 

Gross  negligence 1 

Ordinary  negligence 5 

Of  chattel  mortgage 165 

Of  chattels 219 

Chattels  real 219 

Chattels  personal 219 

Fixtures 221 

Emblements 221 

Heir-looms 224 

Chose  in  action 230 

Occupancy 231 

Treasure  trove 232 

Waifs 233 

Estrays 233 

Accession 237 

Gift 243 

Sale 243 

Of  chose  in  action 250 

Church 254 

Commodatum 267 

Common  law 276 

Corporation 304 

Covenant 363 

Express  covenant 366 

Implied  covenant 367 

Executory  covenant 370 

Auxiliary  covenant 371 

Collateral  covenant 371 

Concurrent  covenant 371 

Inherent  covenant 371 

Principal  covenant 371 

Declaratory  covenant 372 

Covenants  for  title 372 

Covenant  for  seisin 373 

Covenant  against  incumbrances 373 

Covenants  for  quiet  enjoyment 381 

Covenants  for  further  assurance 386 

Deeds 492 

Of  deposit 516 

Of  adultery 559 

Of  cruelty 560 

Of  connivance 587 

Of  collusion 591 
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Of  condonation 592 

Of  recrimination 598 

Of  domicile 626 

Of  inhabitant 628 

Of  profits  a  prendre 654 

Of  easement ,  655 

Of  servitude 658 

DELIVERY : 

Liability  of  carrier  for  goods  does  not  commence  before 18 

May  be  actual  or  constructive 19 

To  carrier,  when  complete 19,  20,     21 

To  a  servant  of  the  carrier 20,     21 

Place  of,  to  carriers 23 

Of  goods  by  carrier 49 

Of  goods  by  carrier  by  land 51 

Of  goods  by  carrier  by  water 52 

Excusing  non-delivery 56 

Action  against  carrier  for  non-delivery  of  goods 58 

What  constitutes  due  delivery 49 

Of  chattels  mortgaged 165,  186 

Of  chattels  pledged 166 

Of  chattel  mortgage  to  mortgagee 174 

Of  deeds 494 

In  escrow 495 

Of  deposit 518 

DEMAND : 

Of  possession  of  mortgaged  property,  when  necessary 180,  181 

DEMURRAGE : 

Nature  of 159 

Lay  days  of 160 

When  not  recoverable  for  delay 160 

DEPOSIT : 

Nature  of  the  bailment 516 

Essentials  to , 516 

How  distinguished  from  mutuum 516 

Kinds  of 517 

Parties  to  contract  of 517 

By  infant 517 

By  married  women 517 

Subject-matter  of 518 

Title  of  depositor 518 

Owner  of  property  wrongfully  converted  may  follow  it 518 

How  and  when  accessories  pass  with 518 

Delivery  of 518 

Must  be  a  delivery 518 

Promise  to  take  charge  of  a  chattel  is  not  a 518 

Knowledge  and  consent  of  depositary  necessary 518 
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Delivery  to  agent  or  servant 518 

Delivery  to  the  owner  as  a 519 

Duties  and  liabilities  of  depositary 519 

Duty  as  to  keeping  deposits 519 

Undertaking  of  depositary 519 

Degree  of  diligence  required 519 

What  is  meant  by  reasonable  care 519 

Depositary  answerable  only  for  gross  negligence 519 

Gross  negligence  a  question  of  fact 520 

Not  excused  for  loss  of  his  own  goods 520 

Depositary  not  liable  for  loss  by  theft  or  fire 520 

Concealment  of  value  from  depositary 520 

Vigilance  required  by  depositary 521 

Negligence  of  servant  of  depositor 521 

Bank  not  liable  for  deposit  taken  by  cashier 521 

Liability  as  affected  by  agreement 521 

Liability  may  be  narrowed  or  enlarged  by  contract 521 

When  depositary  liable  for  ordinary  neglect 522 

Use  of  deposit  by  depositary 522 

Sale  or  pledge  of  deposit 523 

Duty  to  restore  deposit 523 

Responsibility  of  finder  of  goods 523 

Bank  deposits 523 

Liability  of  banker  for  special  deposits 524 

Liability  of  joint-depositaries 524 

Restitution  of  deposits 524 

Assumpsit  lies  for  failure  to  re-deliver 524 

Delivery  of  profits  or  increase 524 

Delivery  of  proceeds  of  sale  of  perishable  property 525 

Sale  of  deposit  without  necessity  of  conversion 

To  whom  restitution  should  be  made 525 

When  demand  of  depositor  necessary 525 

Restitution,  where  made 526 

Effect  of  refusal  to  restore 526 

Lien  of  depositary 526 

Of  goods  attached  on  process 527 

Rights,  duties  and  liabilities  of  attaching  officer 527 

Duty  of  bailee  of  attaching  officer 527 

Rights  of  creditor  in  goods  attached 527 

Bights  of  action 528 

By  depositary "...  528 

Extent  of  recovery  by  bailee 528 

Action  by  owner   of  deposit 528 

Interpleader  by  rival  claimants 529 

DESERTION : 

As  a  ground  of  divorce 573 

Statutes  relating  to 573 

Ceasing  to  cohabit 574 
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What  constitutes ^ 

Intention  to  desert _„.. 

• ••••••••••••••»•••*  o/^ 

Absence  with  wife's  assent  is  not '   c^r 

Absence  on  business  is  not c7- 

When  legal  desertion  ends c-~ 

Driving  wife  from  home  is  desertion  by  husband  vjr 

Excuse  for ;' b 

Length  of  time  of ' ' 

DETINUE: 
Nature  of  the  action 


m  ^qa 

Nature  of  the  remedy 

Form  of  judgment  in 

Classed  with  actions  ex  contractu cqi 

Lies  where  there  has  been  a  wrongful  taking ......... 531 

Remedy  resorted  to  for  the  recovery  of  slaves ...        53  1 

For  what  things,  lies  Jt: 

Does  not  lie  for  real  property ,-„, 

Lies  only  for  chattels  that  may  be  identified 532 

Lies  by  person  receiving  a  letter,  against  the  writer. 532 

Lies  for  recovery  of  a  commission  issued,  but  not  delivered     '  '  532 

When  the  action  lies ' 

Gist  of  the  action  is  the  wrongful  detainer '532 

Means  of  obtaining  property  unimportant ][  532 

Possession  by  defendant "539 

Demand  before  suit cqq 

Lies,  though  the  defendant  sold  the  chattel ...  '533 

For  hired  goods (.„„ 

When  the  action  does  not  lie '  533 

Where  goods  are  held  by  consent  of  owner 533 

For  goods  not  in  existence '    r  04 

For  property  taken  by  owner  by  force '534 

By  administrator '   ,„, 

-r,       ,    ,  .  534 

By  pledgor  against  sub-pledgee 534 

Who  may  maintain  the  action -34 

Byheir ............  534 

Plaintiff  must  have  general  or  special  property  in  the  chattel 534 

Must  have  a  right  to  the  immediate  possession  of  the  goods '  534 

By  trustee fioc 

By  husband  and  wife g35 

By  mortgagee !  535 

By  executor ,,, 

By  owner  of  stolen  goods 535 

If  ho  cannot  maintain  the  action 536 

One  of  two  joint  owners 53g 

One  of  several  tenants  in  common 535 

One  of  several  parties  interested  in  a  deed 536 

Against  whom  it  may  be  maintained 536 

Against  executors  or  administrators  53,3 
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Asrainst  sheriff 536 

Against  bailee 536 

Against  husband  and  wife 537 

Against  infant 537 

Against  whom  it  cannot  be  maintained 537 

Against  executor  and  administrator 537 

Election  of  actions 537 

Remedy  or  judgment 538 

Judgment  in   538 

Measure  of  damages 538 

Form  of  verdict 538 

Judgment  by  default  cannot  be  rendered 539 

DEVISEE : 

When  covenant  lies  in  favor  of 359 

"When  covenant  lies  against 359 

When  debt  lies  against 489 

DISCOVERY,  BILL  OR  SUIT  FOR: 

When  sustained  by  the  courts 540 

Courts  of  common  law  cannot  enforce   540 

Courts  of  equity  may  compel  a  discovery 540 

Statutes  authorizing  parties  to  be  examined 540 

Nature  of  the  remedy 541 

Object  of 541 

When  favored 542 

When  to  answer  fully 542 

When  not  sustained  by  the  courts 542 

Plaintiff  must  have  title  or  interest 543 

Plaintiff  must  state  a  good  ground  of  action 543 

When  discovery  will  not  be  refused 544 

Must  be  in  aid  of  a  civil  suit 544 

Not  entertained  to  assist  another  court 545 

Where  evidence  may  be  obtained  by  other  means 545 
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